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August 1, 2016 

Jean-Didier Gaina 
U.S. Department of Education 
400 Maryland Ave. SW 
Room 6W232B 
Washington, DC 20202 

Re: Comments of Career Education Colleges and Universities on Proposed Borrower 
Defense Rule, 81 Fed. Reg. 39330 (June 16, 2016) [Docket ID ED-2015-OPE-0103] 

Dear Ms. Gaina: 

Career Education Colleges and Universities (“CECU”) respectfully submits comments in 
response to the request from the Department of Education (the “Department”) on its Notice of 
Proposed Rulemaking (“NPRM”) concerning borrower defenses to repayment (81 Fed. Reg. 
39330 (June 16, 2016), Docket No. ED-2015-OPE-0103).  

CECU is a voluntary membership organization of accredited postsecondary schools, institutions, 
colleges, and universities that provide career-specific educational programs.  Our 600 member 
institutions play a vital role in the pluralistic American higher education system, which includes 
nearly three million students attending career-specific institutions across the country offering 
programs leading to associate, baccalaureate, masters and doctoral degrees as well as certificate 
and diploma programs.   

As we have sought to make clear in our comments, the primary concern of CECU and its 
member institutions is the well-being of our Nation’s students and their preparation for 
productive careers.  We commend Congress and the Department for their focus on protecting 
student borrowers, and we share their goal of preventing fraud and deception against students 
who incur debt to attend college, and of holding accountable the institutions responsible for such 
misconduct.  Our concern with the NPRM is therefore not with its goals, but with how it seeks to 
secure those goals.  The NPRM represents a collection of ideas, each of which it would appear 
are intended to address a particular concern, but which together create a dangerous system that 
strips away essential safeguards, penalizes institutions before misconduct is shown and creates a 
serious new risk to the continued viability of postsecondary institutions, regardless of whether 
they are  public, non-profit or proprietary.     

For example, the NPRM proposes a complex set of new rules that dramatically lowers the 
standards for establishing school liability, yet admits to failing to provide a defined procedure to 
fairly adjudicate such liability.  The NPRM also reaches beyond the narrow authorizing statute to 
establish new financial responsibility obligations, including cumulative Letters of Credit, that are 
likely to disrupt and may indeed destroy schools and colleges based on mere inadvertent 
mistakes, unproven allegations and regulatory errors that simply do not fairly indicate a lack of  
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financial responsibility. Likewise, the institutional acts or omissions that could give rise to a 
borrower claim are so breathtakingly broad as to both invite abuse and render institutions that 
have not committed any improper acts defenseless. 

Our concern, in short, is that while the overarching purpose of this rulemaking, to fashion 
regulations for the more effective implementation of the statutory authority for Borrower 
Defense to Repayment, is unquestionably appropriate, the manner through which that purpose is 
proposed to be carried out is deeply flawed.  This concern is only heightened by the admitted 
absence of any meaningful analysis of the likely impact of the Proposed Rule.  In its Impact 
Analysis, the Department states that the potential cost to the public arising from the 
implementation of the Proposed Rule over the next ten years will be between $646 million and 
$41.3 billion.  The high estimate is sixty-five times higher than the low, an admission that we 
really have no meaningful idea what the impact of this new rule will be.  That is not proper 
rulemaking, and it is poor public policy.   

Accordingly, while we offer many specific and we believe constructive comments to clarify and 
improve the Proposed Rule as it relates to borrower defense, we strongly believe that due to its 
very serious infirmities and uncertainties the Department should withdraw the NPRM, seek to 
correct its weaknesses and uncertainties and resubmit it to the many affected constituencies for 
consideration.  While such a step will somewhat delay implementation of a comprehensive new 
system to fully effectuate the Borrower Defense to Repayment provision, we share with many 
other commentators that this would be far preferable to putting in place a system that will be 
impractical to administer, cause unwarranted harm to many worthy institutions and in the end 
fail to serve the best interests of the very students it is meant to protect.   

We appreciate the opportunity to comment on these proposed regulations and for your careful 
consideration of the issues raised in the attached comments.  If you have any questions or would 
like to discuss these issues further please contact me at 1101 Connecticut Avenue N.W., Suite 
900, Washington, D.C. 20036, 202-336-6701.  

Sincerely, 

 

Steve Gunderson 
President and CEO, CECU 
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EXECUTIVE SUMMARY 

 
Every stakeholder in higher education has a sincere interest in operating under a fair and 
comprehensive set of rules that protects students and their chosen educational institutions, 
prevents fraud, and imposes appropriate penalties on institutions that abuse their public trust.  
For its part, the Department of Education is obligated by its enabling legislation to address these 
issues in a manner that treats all higher education institutions equally and fairly.  This is a 
daunting task.  It requires careful study and sober consideration of the likely impact of any new 
rules on the ability of the resulting system to function effectively for the benefit of students.  The 
concern is not with the goals of the rulemaking, but with its unintended consequences.  We 
should be careful not to do more harm than good in our desire to implement even the most well-
intentioned system.  Many of the ideas encompassed within the NPRM have merit, but together 
they create a dangerous system that omits safeguards necessary for worthy schools, penalizes 
institutions before misconduct is shown and creates serious risks to the viability of institutions 
across the postsecondary sector – non-profit, public and proprietary alike.  With this in mind, we 
offer constructive comments to clarify and improve the Proposed Rule.  In doing so, we also 
identify portions of the Proposed Rule that are inappropriate, counterproductive, or in certain 
instances simply exceed the scope of the Department’s authority under its enabling statutes.   
 
The Proposed Rule is intended to protect borrowers from the misconduct of schools—an 
enormously important yet incredibly complex subject.  In evaluating the Proposed Rule, we must 
also consider this important time in our nation.  First, there has never been a more important time 
to provide high quality postsecondary career education throughout the country to meet both the 
emerging growth in demand for skilled workers and to replace the millions of skilled workers 
now entering retirement.  And second, we must find clear, coherent processes to protect all 
students—especially students pursuing career education—as consumers deserving high quality 
education.  The harm to and the appropriate anger of students who have been improperly served 
is high.  Taking these considerations together, our challenge becomes clear:  to design and 
deliver a postsecondary career education system that can both meet the needs of students and 
survive the regulatory complexities that risk shrinking the sector to levels inadequate to provide 
the access to education and opportunity students need. The Proposed Rule seeks to protect the 
rights of students as consumers, yet its broad expansion far beyond its legislative mandate risks 
doing great harm to the very students the rule seeks to serve.     
 
The Proposed Rule places every postsecondary institution that affords its students access to the 
federal student aid programs—public, non-profit, and for-profit—at substantial risk.  The rule 
would impose potentially fatal financial and operational penalties on institutions based only on 
allegations of misbehavior, on regulatory circumstances that do not fairly indicate a lack of 
financial responsibility, or even on unintended errors in record-keeping involving federal student 
aid programs under Title IV of the Higher Education Act (“Title IV programs” and “HEA”).  
The Department of Education (“Department” or “ED”) has proposed a rule that would 
dramatically lower the standard to impose liability on institutions of all types while at the same 
time creating a vague process of adjudication that makes Department personnel within the office 
of Federal Student Aid the prosecutor, judge and jury.  This breathtaking extension and 
consolidation of the Department’s powers, without any precedent, procedural safeguards or 
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meaningful assessment of its potential impact, goes beyond the authority of a government agency 
in implementing a statutory mandate.   
 
The passion attached to this topic is understandable.  It arises from the dual issues of the need for 
postsecondary education to prepare citizens for the contemporary job market and the reality that 
college costs threaten to overwhelm students’ access, opportunity and economic future.  And it is 
understandable that there is great pressure on the Department aggressively to police our 
institutions of higher education to protect the interests of students and ensure the proper use of 
the public funds that support their education.  But just as the Department has a primary 
responsibility to ensure that this country has a diverse system of education that supports access, 
equity and opportunity,1 it also must provide fair processes and not jeopardize their ability to 
deliver quality, affordable services.   
 
Even though the Proposed Rule has arisen in a highly fraught environment, it is still surprising 
that the implications of the rule, both broad and specific, have not been properly examined, as 
the Department itself makes clear.  As discussed below, the Department’s “Regulatory Impact 
Analysis” projects a range of possible financial impacts so wide that it lacks credibility as a 
serious assessment and indicates that the drafters actually know very little about the likely 
implications of enforcing the Proposed Rule.  There is a truism in both law and policy:  bad facts 
make for bad laws. 
 
These regulations are—again by the clear admission of the Department—in reaction to one very 
specific, and certainly quite calamitous, collapse of a very large postsecondary institution.  That 
event suddenly brought public attention to the long-ignored Borrower Defense to Repayment 
provision of the statute establishing the federal Direct Student Loan Program.  But in so reacting 
to the public outcry, most particularly by those who see students first as consumers and only 
second as learners, the Department has vastly overshot the mark.  In offering these comments, 
we urge that the Proposed Rule be withdrawn for the careful, reasoned study that already should 
have occurred, not only to arrive at a believable estimate of its economic impact, but more 
importantly to fully consider its effect on access to affordable education and training that is 
responsive to national needs.  There is no question that the end of protecting student interests is 
critical; but the Proposed Rule as a means to that end fails as a matter of good public policy and 
as a matter of law.    
 

The Proposed Rule Does Not Reflect Reasoned Rulemaking 
 
As an initial matter, there is an astonishing lack of analysis—studies, projections, or data—to 
support and justify a regulation of this scope and potential impact.  What is described as an 
“Impact Analysis” in the Notice of Proposed Rulemaking (“NPRM”) is most notable for its lack 
of hard data and an absence of critical and available data that demonstrates the negative impact 
certain aspects of the Proposed Rule would have on students and higher education institutions of 
all types.   
 

                                                 
1 See Department of Education Organization Act §§ 101–02, 20 U.S.C. §§ 3401– 2. 
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First, as to the potential cost to the federal treasury:  The Department’s projections for the net 
cost of loan forgiveness in the first ten years under the Proposed Rule range from a low of $646 
million to a high of $41.3 billion.2  The breadth of these figures is staggering.  The high estimate 
is more than sixty-five times more than the low estimate.  The notion that this describes a 
thorough analysis defies credulity, and it supports the conclusion that the Department is so 
motivated to impose aggressive new rules quickly that it is willing to do so even without a clear 
idea of their likely financial impact on the treasury, let alone on students or schools.  This rush to 
rulemaking is a substantial departure from the Department’s well-established practice of careful 
consideration, study, and impact analysis in its many other significant rulemakings.  And, as the 
Department knows, the chairs of the House and Senate Budget Committees have conveyed their 
own concerns about the unpredictable financial impact of this Proposed Rule in their July 14, 
2016, letter to the Department.3  By its own admission, the Department has been unable to 
produce reliable estimates regarding the impact and effects of this NPRM, and indeed, as 
articulated by Undersecretary Ted Mitchell, is “learning as [it goes].”4  Such an admittedly 
hurried, incomplete assessment of the implications of so significant a proposal is inconsistent 
with well-reasoned rulemaking and leaves us all with a rule dangerously devoid of factual 
justification. 
 
Second, as to the potential impact on institutions:  The heart of the Proposed Rule—the new 
standards and procedures for former students to seek loan forgiveness, and for ED to collect 
those funds from the institutions they attended—applies to colleges and universities in all sectors 
of higher education.  It also applies to every student who has or will borrow under the federal 
student loan programs within the defined period.  According to ED’s data, there are 
approximately 41.7 million current or former students in the country who have outstanding 
federal loans, entirely independent of whether they are presently in repayment or default.5  Under 
the proposal, every one of those former students has a strong incentive to make a filing seeking 
to eliminate or reduce their student loan debt.  Under the proposed procedures, borrowers need 
not await collection proceedings to assert defenses to repayment, and entire classes of borrowers 
may come forward, assert one of a multitude of defenses (or just adopt what ED has 
independently asserted as the basis for a claim) and file for relief.  The Proposed Rule would 
open the proverbial floodgates, such that the opportunity for abuse and the likelihood of 
overwhelming the resulting system (given the enormity of the eligible population) is a near 
certainty. 
 
There is no doubt that an institution shown to be responsible for intentionally misleading 
students should be penalized, including taking responsibility for the debt the student incurred.  
But rather than craft a precise and fair system, the premise of the Proposed Rule seems to be that, 
to ensure punishment of bad actors we should dramatically lower the standard to prove 
misconduct, assess penalties even when there is only a possibility that bad conduct might later be 

                                                 
2 81 Fed. Reg. 39,330, 39,395 (proposed Jun. 16, 2016) (hereinafter “NPRM”). 
3 Ex. 1, Letter from Rep. Tom Price, M.D., Chairman, House Budget Comm., & Sen. Mike Enzi, Chairman, Senate 
Budget Comm., to John B. King, Jr., Secretary, U.S. Dep’t of Educ. (July 14, 2016). 
4 Ex. 2, Ted Mitchell, Undersecretary, U.S. Dep’t of Educ., Press Call Transcript PSC-ED-OCO-PRESS (June 13, 
2016), 13.  
5 Ex. 3, U.S. Dep’t of Educ., Federal Student Aid Portfolio Summary (2016), available at 
https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/library/PortfolioSummary.xls.  

https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/library/PortfolioSummary.xls
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shown, and acquiesce to a system of prosecution, adjudication and punishment that consolidates 
authority and nearly unbridled discretion in the Department to an unprecedented degree.   
 
Establishing an opaque system that punishes the good with the bad is an unacceptable 
overreaction to a legitimate problem.  Every American school, college and university has a right 
to clear rules and basic due process protections, especially here where they face potentially 
existential penalties.  The lack of any clear process for filing, hearing and adjudicating claims 
puts at risk the very protection of students the rule seeks to achieve.  As the Department has 
admitted, the proposed procedures are undefined, to be established at a future time; it is therefore 
impossible to comment meaningfully on their efficacy and reasonableness.  The very premise of 
an NPRM is to elicit informed comments on the operation of a proposed rule.  That is impossible 
if critical aspects of the proposed rule are shrouded in uncertainty. 
 
Third, there is the potential impact of the Proposed Rule on students.  This is certainly the most 
important issue.  Providing quality educational services and preserving student access to a wide 
range of educational opportunities is the priority for every component of this country’s pluralistic 
system of higher education.  The Proposed Rule is plainly focused on assisting students who 
might take advantage of the Borrower Defense to Repayment statute, but where is the 
Department’s assessment of the seismic impact of the Proposed Rule on our higher education 
system and all its institutions and students?  This omission should be of great concern to 
everyone.  
 
We strongly agree that students who have been the victims of fraudulent or deceptive conduct 
need and deserve relief.  But the process of identifying and holding accountable responsible 
institutions cannot be such a blunt instrument that it harms the vast majority of good institutions 
that are collectively essential parts of a system needed to ensure access to quality education and 
career training.  The laudable desire to ferret out bad actors does not obviate the obligation to 
develop a fair process to identify and punish misconduct.   
 
We suggest that a much more clear and fair process for borrower defense claims is necessary.  
That system should, at a minimum, do the following things:  (1) articulate with specificity the 
accepted bases for filing claims, including clear standards for proving misconduct and reliance, 
and when and how students can file group claims; (2) establish an appropriate time limit for 
claims (this should be up to 3 years after graduation); (3) create an independent office within the 
Department to accept and manage the resolution of such claims and, if an ED official acts as 
advocate for the students, establish safeguards to limit that official’s role and discretion; (4) 
establish the process by which an independent administrative judge is appointed to hear such 
cases; and (5) clarify the rights of all parties in the adjudication and remedy process. 
 
In addition to the substantial shortcomings of the borrower defense rules themselves, ED has 
incorporated extraneous provisions into the Proposed Rule that jeopardize the ability of schools 
to continue to provide quality, affordable education and training.  Most notably, the Department 
has rewritten the financial responsibility regulations to provide a basket of “triggers” for letters 
of credit which will place a tremendous financial burden on many for-profit and non-profit 
institutions alike.  It is likely that many worthy schools and colleges will not be able to survive 
ED’s aggressive, and in some cases unjustified and irrelevant, triggers that would require 
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institutions to post sureties that are increasingly difficult if not impossible to obtain, before any 
actual misconduct is shown.  Ironically, the very rule intended to avoid abrupt school closures, 
liabilities and disruption to students will lead to exactly that:   abrupt school closures, liabilities 
and disruption to students. 
 
It is impossible to ignore the conclusion that in a rush to publish a tough and aggressive rule on 
borrower defense, the Department did not take the time to conduct the reasoned analysis based 
on solid data that would reveal how this Proposed Rule is likely to affect a broad spectrum of 
institutions and access for large numbers of students.  For the Department to provide such an 
impact analysis with the publication of the Final Rule would be too little too late, as colleges, 
students and other affected parties would not have time to digest the data and provide meaningful 
comment.  Accordingly, we urge the Department to act as it has in similar complex rulemakings:  
withdraw the NPRM and take the time to conduct a careful analysis, gather input from all 
institutions and other affected entities—not merely the few participants in the negotiated 
rulemaking–and transparently report on its conclusions before issuing a Final Rule. 
 
Finally, we cannot ignore what appears to be a glaring disconnect between the Proposed Rule 
and the statutory provision it purports to implement.  The statute reads, in pertinent part, that: 
 

[T]he Secretary shall specify in regulations which acts or omissions of an 
institution of higher education a borrower may assert as a defense to 
repayment of a loan made under this part.6 
 

The statute provides an affirmative defense in a proceeding against a student being required to 
repay his or her loan if the student successfully asserts specified acts or omissions as defined by 
the Secretary.  That is all.  The Department has transformed this narrowly drafted statutory 
defense into a broad scheme of expansive individual and group rights and financial penalties on 
institutions that does not reflect or even resemble the original statutory authorization.  The 
Department has gone far beyond a regulation on borrower defense, appending to this sparse 
legislative mandate a range of penalties and procedures far afield from the clearly stated purpose 
of granting relief to individual students.  The few words of the defense to repayment provision 
simply do not grant the wide-ranging regulatory authority ED is asserting here. 
 
Our comments are organized in the following four sections. 
 
I.  Borrower Defense Standards and Procedures   Page 8 
 
Section 685.222 of the Proposed Rule provides a combination of new standards for misconduct 
and a complex procedure never before applied in the context of higher education programs.  The 
proposed process combines fact-finding and claim resolution, which limits the ability of 
institutions to fairly participate in that process before ED forgives a student loan and converts it 
into a liability of the institution.  This rule must establish a clear, distinct and fair process for 
establishing both the student’s right to relief and the school’s liability.  While the granting of 
relief to students is provided under the borrower defense statutory language, when it comes to 
asserting a liability against an institution to recoup the value of the applicable loans, the process 
                                                 
6 20 U.S.C. § 1087e(h). 
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is entirely at odds with well-defined procedures to resolve institutional liabilities pursuant to 34 
C.F.R. Part 668 Subpart H, which are specifically designed to provide a fair process to resolve 
such claims.  
 
In addition, this process is so vaguely described that institutions have no way to know what 
process the Department intends, making informed comments impossible, other than to observe 
that there is not enough information upon which to make informed comments.   Indeed, ED has 
openly stated that the process underlying how schools may defend their positions will not be 
fully explained until some future date when the Department issues additional description.  This 
fundamentally violates the purpose of the request for comment, falling far short of the 
rulemaking procedures required in the Administrative Procedure Act. 
 
II. New Financial Measures and Letter of Credit Triggers   Page 27 
 
In the name of establishing “early warning” triggers, ED has rewritten critical parts of the 
financial responsibility regulations.  The Proposed Rule will require all but public institutions7 to 
post letters of credit or cash surety based on events that may not have any correlation with the 
financial or administrative weakness against which ED is seeking protection.  With this 
significant amendment, and without the benefit of any study of the subject, ED would move from 
its current system that measures financial responsibility based on actual financial statements or 
established regulatory violations, to a system through which ED can require large, potentially 
ruinous letters of credit or cash security based on entirely speculative—and unrelated—events. 
 
Worse, the automatic nature of the mandatory triggers denies institutions any opportunity to 
challenge these ED demands or to show that certain triggering events have not put them at 
financial risk, before the damage to the institution is done.  These changes are ill-advised and 
will do unmeasured, and entirely unwarranted, damage to many institutions and student access in 
both the non-profit and for-profit sectors. 
 
III. Sector-Specific Repayment Rate     Page 46 
 
There is one sector-specific provision in the Proposed Rule that is both onerous and unsupported 
by applicable law.  The Proposed Rule would require only proprietary institutions with loan 
repayment rates below a certain threshold to publish those rates and warn their students about the 
risk of enrolling in a school with such rates.  This provision would violate the General Education 
Provisions Act that requires ED to apply its regulations uniformly to all institutions unless 
Congress authorizes it to make distinctions on certain issues.  Unlike the gainful employment 
provisions, the statutory provision regarding borrower defense does not distinguish between non-
profit and for-profit schools.  ED may not create a classification regarding an adverse action that 
Congress has not specifically enacted.  This provision is beyond ED’s authority. 
 
Moreover, as discussed below, this provision contradicts ED’s stated goal of protecting all 
students since it would not cover approximately 900,000 students enrolled at more than 200 non-
profit and public institutions that have equally low repayment rates.  
                                                 
7 ED acknowledges that it is prohibited from requiring an institution backed by the full faith and credit of a 
coordinate sovereign, a state, from not being recognized as “financially responsible.” 
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IV. Arbitration Clause Provisions     Page 52 
 
The Proposed Rule would ban most arbitration agreements between students and schools, and 
Section 685.300(f) would require schools to include notices in their contracts that such 
provisions are unenforceable.  The Proposed Rule treats alternative dispute resolution (“ADR”) 
generally, and arbitration specifically, as harmful and anti-student.  But as Congress has made 
clear and decades of judicial rulings have reinforced, arbitration provides a lower cost and more 
effective method of adjudicating claims and avoiding expense and delay than litigation in court.  
Students and schools should be permitted to agree to resolve disputes through these low-cost and 
efficient procedures.  
 
Banning arbitration provisions benefits only the plaintiffs’ bar, which typically seeks large class 
actions with high-dollar attorney fee potential.  The proposed ban is contrary to students’ 
interests, especially students at small and medium-sized schools who will not be able to find 
class counsel to represent them in court for low-dollar claims—effectively denying these 
students the most effective recourse for resolving legitimate claims.   
 
Additionally, the proposal is unlawful because it violates the Federal Arbitration Act, which 
establishes a national policy favoring arbitration agreements and requires that they be enforced 
according to their terms.  The proposed ban violates numerous Supreme Court decisions striking 
down bans on agreements to arbitrate and waive class actions. 
 

*** 
 

In summary, we support the goal of establishing an appropriate protocol for students to seek 
relief when warranted.  At the same time, we believe that for such a system to be fair, credible 
and legal it must establish a similar protocol to determine when and how much liability schools 
should incur.  What follows are detailed comments and constructive suggestions to help achieve 
these goals.  
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I. BORROWER DEFENSE RULE MUST ADDRESS FAULTY STANDARDS AND PROCEDURES 
 
The Department has undertaken this rulemaking based on Section 455(h) of the HEA, 20 U.S.C. 
§ 1087e(h), which provides as follows: 

Notwithstanding any other provision of State or Federal law, the Secretary 
shall specify in regulations which acts or omissions of an institution of higher 
education a borrower may assert as a defense to repayment of a loan made 
under this part, except that in no event may a borrower recover from the 
Secretary, in any action arising from or relating to a loan made under this part, 
an amount in excess of the amount such borrower has repaid on such loan.8 

The Proposed Rule establishes a new federal system and set of standards for former students to 
file claims to have their loans forgiven if the schools they attended engaged in certain acts or 
omissions.  The Department initiated this rulemaking for the singular purpose of complying with 
the statutory obligation to promulgate rules providing for the bases for asserting a “borrower 
defense” and for procedures for management of that process.  This section of our comments 
addresses whether the regulations as drafted properly satisfy that purpose.  Later, we address the 
auxiliary issues ED has inappropriately swept into this rulemaking.9  
 
We understand ED’s goal in creating a uniform federal standard and the inherent difficulties of 
having ED adjudicate claims based on myriad state laws.  In this instance, however, the 
Department has abandoned the relatively straightforward “state law” standard and replaced it 
with a multitude of opportunities for assertion of a defense to repayment.  When ED steps in to 
regulate in a new area, ED’s first obligation is to establish standards and procedures that are clear 
and fair.  That obligation is particularly acute when the arena is so complex; indeed, the length of 
the NPRM, nearly 100 pages of small type in the Federal Register, is ample evidence of the 
complexity of the subject.  
 
In its preamble and media statements, ED claims the intent of the Proposed Rule is both to 
protect student borrowers (and taxpayers) from “predatory practices” and to hold schools 
accountable for “fraud” and deception.10  We wholeheartedly endorse these goals.  Institutions 
must be accountable for fraudulent or deceptive conduct, and ED, as well as the states, which 
have primary responsibility for consumer protection, have an array of tools at their disposal to 
address such conduct.  Indeed, in light of recent notable institutional failures, it is not surprising 
that ED would attempt to expand upon its enforcement options.  It is also not surprising that in 
doing so the Department has sought to push the edge of the envelope by proposing extreme 
measures to attempt to prevent future abuses.  While the goal of ferreting out fraud cannot be 
challenged, the means to that end must be examined and tested against basic principles of 
fairness, balance and prudence; else the intended remedy may cause more harm than good. 
 

                                                 
8 20 U.S.C. § 1087e(h). 
9 See infra Sections II-V. 
10 Ex. 4, Press Release, U.S. Dep’t of Educ., Education Department Proposes New Regulations to Protect Students 
and Taxpayers from Predatory Institutions (Jun. 13, 2016), http://www.ed.gov/news/press-releases/education-
department-proposes-new-regulations-protect-students-and-taxpayers-predatory-institutions.   

http://www.ed.gov/news/press-releases/education-department-proposes-new-regulations-protect-students-and-taxpayers-predatory-institutions
http://www.ed.gov/news/press-releases/education-department-proposes-new-regulations-protect-students-and-taxpayers-predatory-institutions
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Simply put, the Proposed Rule would penalize all Title IV-participating institutions, whether 
public or private, for-profit or non-profit, for a wide range of conduct that constitutes simple 
negligence (i.e., innocent mistakes and errors of employees) or for conduct that is irrelevant to 
the question of financial responsibility (as with the letter of credit triggers discussed below).  We 
join with other commenters in addressing provisions that go too far, fail to achieve the desired 
result, and treat institutions unfairly.  The NPRM needs this input. 
 
A.  Proposed Standards for Student Claims  
 
Section 685.222(b)–(d) of the Proposed Rule provides three alternative standards for a successful 
borrower defense claim by a student:  (i) a judgment against the school; (ii) a breach of contract; 
and (iii) a substantial misrepresentation by the school.   
 
Judgment 
 
The NPRM provides that a non-default contested judgment obtained against a school based on 
any state or federal law provides the basis for a student claim.  ED notes that non-default 
contested judgments involve “a consideration of evidence from all parties and the decision is one 
that has been made on the merits of the claim.”11  We agree that these claims, and all claims, 
should be based on fair consideration of all evidence necessary to understand the facts and merits 
and that all relevant parties should have a fair opportunity to present evidence.  
 
This section includes judgments obtained by a governmental agency, which raises a host of 
questions.  It is not always evident when a governmental agency is acting on behalf of students, 
or which students, or otherwise how a judgment in favor of a government agency would be 
connected to student loan forgiveness and which students should benefit.  ED needs to provide 
clarity on how this will be determined.  Importantly, the language does not make clear if it 
covers judgments dated prior to July 1, 2017, or judgments on behalf of students who were 
enrolled prior to July 1, 2017.  Because this is a new regulation substantially affecting the rights 
and obligations of the persons involved, we believe this provision must refer to judgments 
obtained after July 1, 2017 with respect to students who received loans after that date.   
 
In addition, we suggest that ED specify that “judgment” in this section refers to judgments in 
court cases, not merely administrative proceedings, related to Title IV loans or the provision of 
educational services for which such loans were provided. 
 
Equally important, if ED will respect the outcome of court judgments against a school, by the 
same reasoning ED should respect the outcome of court judgments in favor of a school so that 
the underlying claims cannot be re-argued under the less rigorous borrower defense procedures. 
 
Breach of Contract 
 
The NPRM provides the borrower with a defense to repayment if the school failed to perform its 
obligations under the terms of a contract with the student.  ED has declined to set any materiality 
threshold for such breaches.  The Department has also stated that the “contract” between the 
                                                 
11 NPRM at 39,341. 
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school and the student can include an enrollment agreement, but also any school catalogs, 
bulletins, circulars, student handbooks, or school regulations, and the scope of the contract 
documents will “largely depend on the circumstances of each claim.”12 
 
This approach provides too much latitude for claims that could arise based on a wide range of 
documents.  In some cases, it appears that the documents that make up the “contract” could be 
documents prepared by a particular unit of a school or an individual department or instructor 
within a large university that might, for instance, make separate statements to students or recruits 
as to the job prospects of graduates.  This, coupled with the lack of a materiality threshold or a 
list of specified actionable breaches, will greatly expand the arguable bases for legal claims and 
make it virtually impossible for institutions to anticipate accurately the scope of possible claims 
and for ED to evaluate claims of breach.  For example, an instructor may want to inspire and 
motivate her students by stating in the course syllabus: “If you pass this course, you can sit for 
the [xyz] professional licensure exam.”  A student who passes and then could not sit for the exam 
for any number of reasons might assert a claim for a defense to repaying his loan based on no 
more than the instructor’s syllabus. 
 
Further, ED has refused to require that the borrower show that he or she relied on the conduct 
that constitutes the breach.  This means that any variance between services offered and, say, a 
description in a catalog, even if not relied upon by any student, can form the basis for valid 
claims by all students attending an institution.  This, plainly, is overbroad and beyond a 
reasonable interpretation of the statute.    
 
Given the breadth of these terms and the lack of materiality or reliance thresholds, it is all the 
more important that the Final Rule provide that the parties may present and rebut evidence as to 
whether a breach occurred and the extent to which an alleged breach actually caused harm in any 
given case.  Unfortunately, ED has proposed procedures that do the opposite, as discussed below.   
 
Substantial Misrepresentation 
 
The Proposed Rule also qualifies as a borrower defense any substantial misrepresentation by the 
school.  A claim exists if the school or any of its representatives made a substantial 
misrepresentation (as defined in 34 C.F.R. Part 668 Subpart F) that the borrower reasonably 
relied on when deciding to attend or to continue to attend the school.  There are several problems 
with this element of the Proposed Rule. 
 
While a borrower defense claim based on substantial misrepresentation requires that the 
borrower reasonably relied on the misrepresentation, that requirement is largely nullified by 
proposed Section 685.222(f)(3), which establishes a rebuttable presumption that students in a 
group claim reasonably relied on the misrepresentation.  Thus, in group claims, the students and 
their Department advocate need not provide evidence of reliance.  As a result, for instance, if 
every student who enrolled at an institution received a promotional brochure from the school 
which contained faulty information, the Department hearing official will assume that all of those 
students (a) read the brochure and (b) relied on it to their detriment.   That sweeping assumption 
reverses the normal burden and instead requires the school, despite the severe limitations 
                                                 
12 Id. 
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inherent in the minimal fact-finding process, to show that the students did not reasonably 
rely.  That is almost impossible, especially in cases where the school has no records because the 
rule would allow for claims that arise in the period outside of the record retention requirements. 
 
One of the most significant and troubling modifications to the existing system of resolving 
claims and defenses is that the Department proposes to change the definition of 
“misrepresentation” in 34 C.F.R. § 668.71.  ED proposes to change the word “deceive” to 
“mislead under the circumstances” and to add this sentence: “Misrepresentation includes any 
statement that omits information in such a way as to make the statement false, erroneous, or 
misleading.”  This proposal would materially alter the regulations that determine when a school 
has committed “misrepresentation,” and ED proposes this change without substantial 
justification or explanation, or impact assessment. 
 
Particularly when the Department does not have to show evidence of knowledge or intent on the 
part of the school, when ED would assume away the requirement for reliance, and when an 
allegation of misrepresentation can be based on oral statements, the Proposed Rule would set up 
a system where a simple omission by a school employee or agent in a conversation or telephone 
call can be considered misrepresentation giving rise to a borrower defense claim.  These changes 
reduce the threshold for loan discharges to mere inadvertent negligence, and will have broad 
consequences, including a vastly increased administrative burden and financial risk both to 
schools and, where the burden is too great, to the public fisc.  ED has failed to explain why these 
radical changes are necessary and appropriate.  Indeed, it is arbitrary and capricious for ED to 
change its policy without providing a reasoned explanation for the change.13   
 
Some common and innocent conduct of well-intended employees that might be swept into the 
vague standard for an omission that tends to “mislead under the circumstances” include: 
providing a school catalog in English when a student is not proficient in the English language, or 
providing information on repaying student loans based on an estimate of how much the student 
will borrow, when the student ends up borrowing a greater amount.  Similarly, the same 
instructor used as an example above might state that students who do well in her course will be 
qualified to get good jobs: would her statement then be fodder for substantial misrepresentation 
claims?  The Proposed Rule opens that distinct possibility.  
 
This runs directly counter to the Department’s current and long-held position.  ED has never 
interpreted “omissions” to be equivalent to misrepresentations, except in very limited 
circumstances with regard to omission of factors that would prevent a graduate of a program 
from obtaining employment in the field of study.14  In fact, ED has taken the opposite position.  
Just six years ago, the Department explained in detail why the misrepresentation rule should not 
be expanded to include omissions during the negotiated rulemaking for the program integrity 

                                                 
13 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515-16 (2009); Nat’l Cable & Telecomms. Ass’n v. Brand X 
Internet Servs., 545 U.S. 967, 981 (2005). 
14 34 C.F.R. § 668.74(f) (2016). Misrepresentation “includes, but is not limited to, false, erroneous, or misleading 
statements” concerning “requirements that are generally needed to be employed in the fields for which the training is 
provided, such as requirements related to commercial driving licenses or permits to carry firearms, and failing to 
disclose factors that would prevent an applicant from qualifying for such requirements, such as prior criminal 
records or preexisting medical conditions” (emphasis added). 
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regulations.  During that rulemaking, several commenters pressed the Department to expand the 
concept of misrepresentation to include omissions in certain contexts.15  
 
The Department flatly rejected that suggestion, stating that such a change was unnecessary 
because the rule already afforded sufficient protection against misrepresentation without 
addressing omissions.  The Department stated: 
 

As far as the failure of the proposed regulations to address affirmative omissions, 
the Department believes that the purpose of these regulations is to make sure that 
all statements an institution makes are truthful… . The Department believes that 
the totality of its regulations provides a sufficient basis to protect against the 
making of substantial misrepresentations without creating another category of 
misrepresentations that are more logically covered within the context of 
disclosures.16 

 
The Proposed Rule directly contradicts ED’s previous position, and would now expand the rule 
to cover omissions, and even omissions in oral communications.  The rationale for this is 
particularly tenuous because the Department seems to be taking the opposite position in the 
NPRM, reiterating that its “existing [misrepresentation] regulations provide a clear framework 
regarding the acts or omissions that would constitute misrepresentations as they relate to the 
nature of educational programs, the nature of financial charges, and the employability of 
graduates.”17   
 
The Administrative Procedure Act requires agencies to explain and substantiate their decisions.  
Given the Department’s recent and careful consideration of this same issue during the 2010 
rulemaking, it faces a higher burden in explaining its change in policy.  The administrative 
record lacks any rationale for the change, and indeed ED hardly references the change in its 
NPRM.18   
 
The penalties associated with a finding of misrepresentation are draconian from both a financial 
and regulatory perspective, even without any finding of negligence on the part of the school.  
Though the statute governing misrepresentation19 does not expressly define the term, it does 
indicate the intent of Congress that a misrepresentation must be serious and intentional conduct: 
conduct serious enough to potentially end an institution’s participation in the Title IV programs.  
ED’s dilution of the misrepresentation standard to mere negligence is contrary to Congress’s 
unambiguous expression of its intent in the HEA.  
 
By defining away the need to show reliance and adding omissions, ED is lowering the bar for 
claims such that they can be based merely on inadvertent conduct.  This will expand the number 
of claims allowed and make it much more difficult to adjudicate those claims, leaving ED with a 

                                                 
15 75 Fed. Reg. 66,832, 66,917–18 (Oct. 29, 2010). 
16 Id. (emphasis added).  
17 NPRM at 39,342.  
18 Id. (containing just one sentence asserting ED’s intent to change the definition of misrepresentation, without any 
discussion of the purpose or rational behind the change).  
19 20 U.S.C. § 1094(c)(3)(A). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS1094&originatingDoc=Ia857b20e1b3d11e1a5d6f94bcaceb380&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_773400008cd46
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back-log of labor-intensive claims to evaluate, only a fraction of which Congress intended to 
include, all of which will leave students waiting for a resolution.   
 
If an institution intentionally misleads or deceives a prospective or current student with an 
affirmative misrepresentation, and the student relies on that misrepresentation to her detriment, 
the school should be held accountable.  But accusations of misrepresentation based on omissions 
or misunderstandings on which the borrower did not rely cannot be sufficient.  Even negligence 
requires proof that the mistake “caused” the harm.  In any event, the lower standard of mere 
negligence is not contemplated by the HEA and would be an unjustifiable expansion of the 
standard for misrepresentation. 
 
B.  Proposed Procedures for Student Claims 
 
Section 685.222 of the Proposed Rule provides a remarkably complex set of differing procedures 
to resolve borrower defense claims, with a common thread that suggests that the schools’ role 
will be very limited.  The most significant problem with the proposed procedures, however, is 
that they are not fully described so it is impossible to know what the Department intends as to 
how institutions may defend against claims.  ED acknowledges this shortcoming.  It states that 
the procedures will be explained in more detail at some future date in some future document.20  
In the absence of a more detailed description of the actual proposed procedures, ED has rendered 
meaningful comment impossible.   
 
Nevertheless, based on the minimal description ED has provided, and making certain 
assumptions, it appears that ED intends for the largest claims, the “group claims,” to be handled 
in a single internal Department “fact-finding” process that will result in a decision and a 
calculation of the amount of relief granted to the students, which ED can then immediately seek 
to collect from the schools by offset or other means.  Thus, every step in the process is wrapped 
up in this single, expanded (and ill-defined) fact-finding procedure.  If this is the contemplated 
procedure, it is deficient and utterly at odds with ED’s long-established procedures to ensure that 
institutions are afforded due process before they are required to pay or repay funds, pursuant to 
34 C.F.R. Part 668, Subpart H.  The Department has created an entirely new mashup of fact-
finding and adjudication that could lead to sizable institutional liabilities without providing any 
reasonable procedures that ensure the ability of schools to have a fair opportunity to contest the 
facts or defend their conduct.   
 
Section 685.222 actually sets forth three different general categories of procedures: individual 
claims for students who attended schools that are now open or closed, group claims for students 
who attended schools that are now closed, and group claims for students who attended schools 
that remain open.  While there are distinctions, in all cases the ability of the school to defend its 
conduct appears to be severely limited.     
 
Individual claims:  The borrower can submit “evidence and argument,” and the school can 
submit a “response or submissions.”  The ED supervising official “may” – but presumably need 
not – identify to the school the records that the official considers relevant to the claim, so there is 
no assurance of the fundamental requirement of a fair process.  Oddly, in this instance, which 
                                                 
20 NPRM at 39,358. 



 

14 

involves the smallest unit of liability (i.e. that of an individual student) ED has the discretion 
whether to seek repayment from the institution, and if it chooses to do so it would initiate a 
separate collection procedure that presumably would be a Subpart H proceeding.  
 
Group claims for closed schools: An ED official is appointed as advocate for the borrowers, and 
that official can present “evidence and argument” to the deciding official, another Department 
employee.  The school, or persons once affiliated with the school, can only provide “additional 
information” or any other response and only if the deciding official “considers [it] necessary.”  
When there are persons affiliated with a closed school that are prepared to participate in the 
borrower defense process they should be afforded full rights to do so.  
 
Group claims for open schools: In this case, the supervising official allows “evidence and 
argument” from both the ED advocate for the borrowers as well as the school, but apparently 
without the procedural safeguards of a Subpart H proceeding.  At the conclusion of the process, 
ED would be authorized immediately to collect from the school for the claims that were 
awarded.  There is no separate proceeding and no separate opportunity for the school to 
challenge the decision.  
 
C.  The Procedures Are Incomplete and Fail to Assure Institutions Due Process 
   
The Proposed Rule falls far short of assuring that schools will be afforded a full and fair 
opportunity to present their own evidence or rebut other evidence.  A glaring problem is that the 
Department acts as both advocate of the student borrowers and judge, with no clear separation 
between the officials acting in these roles.  We agree with the goal of providing relief to students 
who were victimized by fraudulent or similar conduct.  But ED also must allow schools fairly to 
defend themselves, especially when the claims can be based on any form of breach (as discussed 
above), ED will form groups of students and act as their advocate, and ED can turn to the schools 
for collection as soon as the claims are approved.  This is why the rule must provide for an 
administrative judge—a neutral, unbiased decision-maker who is walled off from the advocate—
to resolve all borrower defense claims and determine whether ED may collect liabilities from 
institutions.   
 
Indeed, just as with other claims, a school is entitled to notice and a hearing before the Secretary 
may collect funds in connection with a borrower defense claim.  The HEA requires that schools 
receive “reasonable notice and opportunity for hearing” before a “civil penalty” is imposed.21  As 
discussed in Section II.C below, a school has a property interest in its own funds and is entitled 
to due process before the government can deprive the school of its funds.  Yet the Proposed Rule 
fails to provide for a constitutionally guaranteed hearing before the Secretary seeks 
reimbursement from a school for borrower defense claims. 
 
In the preamble, ED notes that judgments against a school are fair claims for a borrower defense 
because “a consideration of evidence from all parties and the decision is one that has been made 
on the merits of the claim.”22  That same principle must apply to the procedures surrounding any 
borrower defense claim, which therefore requires “consideration of evidence from all parties and 
                                                 
21 20 U.S.C. §§ 1094(c)(1)(F), (c)(3)(A)-(B). 
22 NPRM at 39,341. 
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the decision is one that has been made on the merits of the claim.”  The Proposed Rule is devoid 
of such protection.  
 
The Secretary has made quite plain ED’s intent to require all institutions to reimburse ED for the 
costs of forgiving student loans based on such claims.  Considering that ED’s estimate of claims 
goes as high as $41 billion over ten years, these demands for reimbursement could irreparably 
harm or indeed close any number of institutions.  We recognize the appropriateness of any 
institution of higher education being responsible for the claims made against its programs when a 
case of intentional misrepresentation is proven.  However, if there is to be an expectation of 
school responsibility (as there should be), the system must also afford schools due process of 
law.       
 
But ED has taken just the opposite tack.  It has chosen to avoid any discussion or disclosure of 
this procedure.  It appears almost as though the Department’s work on crafting the Proposed 
Rule was cut short, before the procedures were fleshed out and fully considered.  The Proposed 
Rule simply provides that ED “collects from the school” with respect to all group claims or “may 
initiate a separate proceeding to collect from the school” on individual claims.  Thus, for group 
claims, the “fact-finding” process is the one and only opportunity for a school to defend itself.  
The need for due process in this particular procedure is imperative. 
 
It is being generous to describe the procedures in the Proposed Rule, and particularly the 
descriptions of the institution’s role in defending against claims, as “sparse.”  As the Department 
admits, the full procedures have not yet been disclosed.23  The Proposed Rule leaves more 
questions than answers on this subject.  Will institutions be allowed to provide testimony or 
affidavits?  Will witnesses be permitted?  Does “argument” mean oral argument?  How much 
time and opportunity will they have to review the claimant’s evidence before the requirement to 
respond?  How will institutions be able to address the borrower’s reliance on any particular “act 
or omission,” at least with respect to a breach, or evidence as to the actual effect of any particular 
act or omission on a student?  Because the ED official is basically building a class of borrowers, 
as in a class action lawsuit, will the school have the opportunity to challenge the appropriateness 
of the class as it could in a court action?  The lack of specifics and clarity in these procedures 
leaves institutions entirely uncertain if and how they can participate in a process that could have 
huge ramifications on their operations and finances.   
 
These questions are highly relevant in a setting in which ED proposes to create groups of 
students who have not filed a claim or even opted into a group claim, and where the variations in 
the factual situations of different students enrolled at the same school can be enormous.  As 
noted elsewhere in these comments, ED need look no further than its longstanding procedures 
for requiring repayment of funds under “Subpart H” of its existing regulations which can (and 
must) apply to borrower defense as well.  
 
ED states in the preamble that the borrower defense process for group claims is “designed” to 
“ensure that the school has an opportunity for a full and fair opportunity to be heard.”  ED also 
confirms that “the administrative proceeding will determine both the validity of the borrower’s 

                                                 
23 NPRM at 39,358. 
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claim and the liability of the school”24 and that the process “would be structured to provide 
substantive and procedural due process protections to both the borrowers and the school.”25   ED 
also notes in the preamble that it “anticipate[s]… more formal processes and procedures” and 
“involvement by the school” in the group process.26  While these aspirations are commendable, 
they have not been disclosed so as to be subject to comment.  This is insufficient, both 
practically and legally.  Neither the Proposed Rule nor the preamble provides sufficient 
explanation of the procedures to support ED’s claim that this regulation will provide for due 
process.  Further, “anticipating” a process to be created or disclosed in the future does not allow 
commenters the opportunity to review and provide feedback on the draft rule during the 
comment period as required under the Administrative Procedure Act.27  Unless ED contemplates 
a further rulemaking regarding the processing of claims against institutions, the Department’s 
explanation is inadequate. 
 
Multiple and Extremely Lengthy Statutes of Limitations, or None at All  
 
The Department recognizes the importance of establishing time limits on borrower defense 
claims in the preamble:  “A limitation period for borrower defense claims based on a breach of 
contract or substantial misrepresentation, by encouraging borrowers to assert borrower defense 
claims while memories and evidence are fresh, would make the claim resolution process more 
reliable.”28  But the Department does not follow its own advice.  The Proposed Rule actually 
removes almost all time constraints:  for debts still owed to the Department, there are no statutes 
of limitations on any of the three bases, and for debts already paid, the limitations are 
inconsistent, with a six-year limit for breach of contract and misrepresentation claims and no 
limit for the contested judgment basis. 
 
Rather than this hodgepodge of inconsistent limitations, we suggest a three-year time limit on 
claims, which, as explained below, aligns with many state laws and offers everyone involved a 
fair timeline from which to operate.   
 
ED’s justification for removing time limits on unpaid debts is a reference to the “recognition” 
that “common law generally allows a debtor to assert claims from the same transaction as the 
loan at any time as a defense to repayment.”29  There is no basis provided as to why creating a 
uniform statute of limitations on borrower defense claims, akin to the typical statutes of 
limitations for the underlying claims, would be inequitable.  It is certainly not unreasonable to 
expect a borrower to make a claim about a misrepresentation or breach of contract within a 
reasonable time period, when documents and memories are fresh, just as one would be expected 
to do outside the borrower defense construct.  Such time frames would do exactly what ED 
notes; they would “make the claim resolution process more reliable.” 
 

                                                 
24 NPRM at 39,348. 
25 NPRM at 39,349. 
26 NPRM at 39,347. 
27 For further comments on this point, see infra Section I.E. 
28 NPRM at 39,344. 
29 NPRM at 39,344. 
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The preamble states that for claims based on misrepresentation, ED looked at state fraud and 
consumer protection limits, which are typically three years, but ED nevertheless applied the 
expanded six-year period without offering any rationale.30  Although it is questionable whether 
the six-year period for a breach of contract claim is reasonable, as ED provided no evidence or 
data to support it, the application of a six-year period for a misrepresentation claim is in direct 
contravention of ED’s own data and standard statutes of limitations.  ED gives no justification 
why it believes that a borrower would need six years, instead of three, to “gather evidence” to 
support a claim when in many states a consumer would be required to gather evidence and make 
a claim in three years or less.31  
 
The Proposed Rule also fails to address the lack of fundamental fairness inherent in a system 
with inconsistent or nonexistent time limits.  The purpose behind statutes of limitations—and a 
goal the Department acknowledges as important in designing the new rule—is to provide finality 
and predictability; i.e., allowing claims on unpaid loans for an unlimited time period, even if the 
underlying claim would have been time-barred, is fundamentally unfair.32   
 
The Proposed Rule overrides the existing limitation in 34 C.F.R. § 685.206 on the Department’s 
ability to seek reimbursement from an institution for the relief it may grant under a borrower 
defense claim set at the “records retention period,” which is generally approximately three 
years.33  This limitation, in place for the past twenty years, has allowed institutions to create 
consistent record retention policies, pursuant to federal, state and accrediting guidelines.  This 
Proposed Rule could create insurmountable evidentiary problems for institutions faced with 
borrower defense claims.  It will also create retroactive application concerns as borrowers could 
make claims on loans supported by state law from years prior to the effective date of this rule, 
and years after an institution would have routinely discarded records that would suddenly 
become critical to its defense. 
 
The long-term retention of student records is also a data security issue that puts students’ 
personally identifiable information at risk.  As recently as July 12, 2016, at the annual conference 
of the National Association of Student Financial Aid Administrators, Dr. Linda Wilbanks, the 
Federal Student Aid office’s Chief Information Security Officer, presented a detailed overview 
of the Department’s expectations regarding data security, minimizing the risk of breaches of 
student information and the importance of timely record destruction.  The expectation that an 
institution would maintain indefinitely every student’s enrollment, financial, academic and job 
placement records, all of which could be relevant in a borrower defense claim, creates security 
risks for both the student and the institution.  Those institutions that have been following the 
Department’s guidance on data security for years will be at risk of being unable to defend against 

                                                 
30 NPRM at 39,345. 
31 See, e.g., Conn. Gen. Stat. § 42-110g(f) (3 years); D.C. Code Ann. § 28-3905(d)(1) (3 years); 815 Ill. Comp. Stat. 
Ann. 505/10a(e) (3 years); Kan. Stat. Ann. § 60-512(2) (3 years); Tenn. Code Ann. § 28-3-105 (3 years); Va. Code 
§ 59.1-204.1(A) (2 years). 
32 It also puts institutions in the untenable position of either maintaining student records long past the Department’s 
suggested destruction period or face borrower defense claims that they cannot defend. 
33 Ex. 5, Declaration of Steven C. Gunderson (Aug. 1, 2016) (“Gunderson Decl.”) ¶ 7. 
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future borrower defense claims.34  It is unreasonable for the Department to create these 
inconsistent obligations and imperatives. 

Multiple Opportunities to Opt Out 
 
On top of the long or limitless limitations periods that ED has proposed, ED also allows students 
multiple chances to opt out of a group claim.  This procedure should be revised to permit only 
one opportunity for opting out, which would conform to the federal court procedures applicable 
to class actions.  Under Fed. R. Civ. P. 23, class members are permitted to exclude themselves 
from the class, but they do not receive multiple opportunities to do so.  The purpose of an opt-out 
provision is to protect objecting members of the class,35 but once that purpose is fulfilled, further  
opportunities to opt out merely creates uncertainty and inconsistency. 
 
Allowing multiple bites at the apple would delay the process, enable inconsistent outcomes for 
similarly situated students, and generally undermine the rationale for having a group process in 
the first place.  For example, if a class of borrowers decides at the end of the group proceeding 
that they are not satisfied with the adjudicated result, each individual could then file his or her 
own individual borrower claim, defeating the purpose of the group process and ensuring that any 
successful defense by an institution in a group claim would be followed by further individual 
claims.  We recommend that the group borrower defense procedure be modified to permit only 
one opt-out opportunity early in the procedure to further the Department’s stated purpose of 
promoting “greater efficiency and expediency in the resolution” of claims, to allow students and 
schools a fair chance in the process.36 
 
Open-Ended Opportunity to Reopen Claims 
 
Another serious problem with the Proposed Rule is there is no finality.  There is no time limit on 
the borrower’s right to request reconsideration of the Department’s final determination on his or 
her claim based on new evidence “that the borrower did not previously provide.”37  This 
complete lack of finality applies to both individual and group process claims, and renders the 
process largely illusory.  A poor outcome for a borrower merely means that borrower will have 
the opportunity to return with different evidence not presented before. 
 
Typically, a claimant can only reopen proceedings based on new evidence in narrow 
circumstances: when the claimant can prove that the evidence was not available during the 
earlier proceeding and that the evidence would have affected the outcome.38  In order to have 
consistency and certainty for students and schools, a similar requirement must be added to the 
Proposed Rule.  Otherwise, a borrower could withhold evidence or conduct a less than thorough 
search for evidence during an initial proceeding, thereby again ensuring multiple bites at the 

                                                 
34 Ex. 6, Dr. Linda R. Wilbanks, Chief Information Security Officer, Federal Student Aid, U.S. Dep’t of Educ., 
Cyber Security Requirements for Institutions of Higher Education, Annual Conference of the National Association 
of Student Financial Aid Administrators (NASFAA) (Washington, D.C. July 10-13, 2013). 
35 Cobell v. Salazar, 679 F.3d 909, 920 (D.C. Cir. 2012). 
36 NPRM at 39,347. 
37 NPRM at 39,418 (Proposed Rule 34 C.F.R § 685.222(e)(5)(i)).  
38 See, e.g., Ellipso, Inc. v. Mann, 480 F.3d 1153, 1157 (D.C. Cir. 2007); Wackenhut Corp. v. NLRB, 178 F.3d 543, 
552 (D.C. Cir. 1999). 
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apple.  This would be unfair and inefficient for all parties, and would waste Department 
resources. 
 
Other Issues 
 
The group claim procedures state that the school will be notified “as practicable” of the basis for 
the group claim and the initiation of the fact-finding process.   It provides no further explanation 
of what “practicable” means in this context, the form or timing of the notice, or the timing of an 
expected response.  ED has not even committed to ensure that schools will always receive timely 
notice of the fact-finding process.  If a school is denied a full and fair opportunity to present its 
evidence and arguments, the institution’s right to due process is violated.39  While we support the 
need for a robust and reliable process to protect students’ investments in their education, the 
procedures to accomplish that end must also be robust and reliable in protecting the rights of the 
institutions.   The process of reviewing and adjudicating student claims cannot be so one-sided 
that institutions become defenseless against spurious claims.  The fact that a borrower asserts a 
claim does not render it meritorious; that must be determined through a process that effectively 
allows all the relevant facts to be elicited.  The full and complete involvement of the institution is 
indispensable to this process. 
 
As noted above, in group borrower proceedings, the institution can present “evidence and 
argument,” yet in individual borrower proceedings, the Proposed Rule only allows for review of 
a “response or submissions” by the school.  There is no apparent rational explanation for this 
fundamental procedural distinction.  
 
It is not clear what happens to a claim filed by a borrower who attended a school that is now 
closed but which has posted a letter of credit or other surety with ED.  The rule should explain 
how these borrower claims will be handled.  
 
Calculating the Amount of Loan Relief 
 
Section 685.222(i) and Appendix A outline the factors that the Department official may consider 
to calculate relief following a successful claim.40  We commend the Department for recognizing 
that relief must fit the harm caused under each borrower’s claim.  However, the methods listed in 
Appendix A are far too subjective and complex:  how would one gather evidence to support or 
rebut the “economic loss” a borrower suffered or the “value of the benefit of education” 
received.  We recommend scheduling the relief based on the nature of the claim.  Students and 
schools alike would benefit from a table indicating what percentage of a borrower’s total loan 
principal would be relieved for specific enumerated claims, e.g., a 10% relief award for a student 
of a school that was found in breach based on a statement in its catalog, or excluding from the 
claim that part of a loan that the borrower used for his or her personal needs, versus the amount 
used for tuition and direct educational costs.  Other examples could include:  maximum of 10% 
relief awarded for any claim of breach or misrepresentation based on a statement delivered as 
part of a syllabus or similar classroom or instructional documents; maximum of 10% relief 
awarded for any claim of breach or misrepresentation based on any form of mass market 
                                                 
39 United States v. Int'l Harvester Co., 387 F. Supp. 1338, 1341 (D.D.C. 1974). 
40 NPRM at 39,420 and 39,350-53. 
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advertising or marketing materials not delivered in a one-on-one or small group setting; 
maximum of 10% relief awarded for any claim of misrepresentation based on interviews or oral 
statements rather than in a written document. 
 
The regulations should clearly define what part of a borrower’s educational investment is at 
stake, and it should specify milestones or thresholds that bar a graduate from making a claim 
against an institution.  For example, if a student completes a nursing degree program and 
successfully obtains a state license in nursing, that student should not be eligible to make a claim 
against repayment, or that claim should have a cap due to the fact that the borrower achieved the 
end-goal of the educational program and is, to borrow a term from ED, gainfully employed. 
 
We strongly support the rights of any student defrauded in his or her academic pursuit to assert a 
defense against any liability for repayment of student loans, and we agree that any institution 
engaged in such fraudulent conduct should be held responsible.  But this can only happen if 
everyone – the student and the school – are given a clear set of procedures for the consideration 
of such claims and the full opportunity to present the relevant facts.   
 
Limit Institutional Repayments to Tuition and Fees 
 
The Proposed Rule allows a borrower to make a claim for relief based on “the amount of the loan 
and any associated costs and fees.”41  The regulation must make clear this regulation only covers 
the relief from repayment of loans issued under Title IV, and only for the portion of that loan 
directly related to the costs of the education, i.e., the total amount for tuition and fees, books, 
equipment and supplies.  Students can–and usually do–borrow in excess of their tuition and fees 
to provide money for normal living expenses.  And as the Department is well aware, many 
students over-borrow–a few grotesquely so.  In the Gainful Employment Rule, ED defined the 
measure of student loan debt as being the lesser of the actual amount borrowed and “the total 
amount for tuition and fees and books, equipment, and supplies,”42 which essentially capped the 
measure at the loans that the school received to deliver its services.   
 
Fundamental fairness would require that any amount repaid to ED based on a borrower defense 
claim should not exceed the funds the institution actually received from the student’s loan.  To 
assess liability beyond that would be to punish an institution for its inability to prevent students 
from over-borrowing, and assign responsibility to the institution for student debt that may have 
been paid to landlords, grocers, or automobile dealers.43  Such an unprecedented expansion of 
potential liability cannot be justified in this rulemaking. 
 
Collateral Consequences Will Harm Students and Schools 
 
A consequence of the Proposed Rule is the encouragement it affords unscrupulous debt relief 
companies that troll for borrowers.  Already, there has arisen a “cottage industry” of companies 
that prey upon student borrowers with “often shady offerings” to assist students with “debt 

                                                 
41 NPRM at 39,350. 
42 34 C.F.R. § 668.404(b)(1)(i). 
43 On this point, we suggest that many institutions share ED’s goal to reduce student borrowing and we encourage 
ED to collaborate with these institutions to find responsible ways to achieve this widely shared aim. 



 

21 

forgiveness.”44   These companies use targeted—and generally deceptive—advertising on 
websites and social media platforms to entice borrowers who attended a specific school to 
purchase debt services.  Some plaintiffs’ attorneys are using these sites as well, and they are 
data-mining names of students on social media to encourage them to file misleading and 
unlawful actions against their schools for debt relief.  Both the Department and the Consumer 
Financial Protection Bureau (“CFPB”) have warned about such scams, which seek students from 
whom they can extract fees for services that are available for free to borrowers with federal 
student loans.45  However, neither agency has seriously delved into the scope of this problem, 
which affects students at every type and size of institution, public,46 non-profit,47 for-profit,48 
and historically black colleges and universities49 alike.50 
 
Career Education Colleges and Universities (“CECU”) recently wrote a letter to the Secretary of 
the Department, the Chair of the Federal Trade Commission (“FTC”), and the Director of the 
CFPB, asking them to create an inter-agency taskforce to address these scams.51  CECU 
requested aggressive action by this taskforce to protect students and schools alike.  Yet neither 
the Department nor the FTC nor the CFPB have responded to CECU’s letter.  The Department 
and its fellow agencies do not appear to understand that, as noted above, this problem is not 

                                                 
44 Ex. 7, Paul Fain, Proposed Federal Rules for Student Debt Forgiveness Worry Some Nonprofit Colleges, Inside 
Higher Ed (Jul. 11, 2016), https://www.insidehighered.com/news/2016/07/11/proposed-federal-rules-student-debt-
forgiveness-worry-some-nonprofit-colleges (hereinafter Proposed Federal Rules).  
45 Ex. 8, April Jordan, Beware! You Don’t Have to Pay for Help with Your Student Loans, Homeroom – Official 
Blog of the U.S. Dep’t of Educ. (April 2015), http://blog.ed.gov/2015/04/beware-you-dont-have-to-pay-for-help-
with-your-student-loans/; Ex. 9, Rohit Chopra, Consumer Advisory:  Student loan debt relief companies may cost 
you thousands of dollars and drive you further into debt, Consumer Fin. Prot. Bureau (Dec. 11, 2014), 
http://www.consumerfinance.gov/about-us/blog/consumer-advisory-student-loan-debt-relief-companies-may-cost-
you-thousands-of-dollars-and-drive-you-further-into-debt/.  
46 A search on July 15, 2016 found advertisements targeting borrowers from institutions including Bemidji State 
University, Evergreen State College, University of Wisconsin, Missouri State University, and Winthrop University, 
among others.   
47 A search on July 15, 2016 found advertisements targeting borrowers from institutions including Emory 
University, Belhaven University, and Huntsville Bible College, among others.   
48 A search on July 15, 2016 found advertisements targeting borrowers from institutions including Ross University, 
Westwood College, Motorcycle Mechanics Institute, and Ashford University, among others.  
49 A search on July 15, 2016 found advertisements targeting borrowers from institutions including Southern 
University and A and M College, among others.   
50 See Ex. 10.  A search on July 15, 2016 found the following sites: http://budgetbuddyclub.com/2120/many-
bemidji-state-university-students-are-qualifying-for-student-loan-forgiveness/; 
http://simplefinancereview.com/3801/many-evergreen-state-students-are-qualifying-for-student-loan-relief/; 
http://financialintelligence.club/1509/many-graduates-from-university-of-wisconsin-parkside-are-qualifying-for-
student-loan-forgiveness/; http://mobilefinance.info/1654/many-missouri-state-university-students-qualifying-for-
student-loan-forgiveness/; http://thesavvysavings.club/2671/many-winthrop-university-studentsalumni-qualifying-
for-student-loan-forgiveness/; http://budgetbuddyclub.com/1710/many-emory-university-students-are-qualifying-
for-student-loan-forgiveness/; http://simplefinancereview.com/2707/many-belhaven-university-students-are-
qualifying-for-student-loan-relief/; http://smartdollarreport.com/1712/many-ross-university-students-across-the-u-s-
are-qualifying-for-student-loan-relief/;  http://bamafinance.com/1338/many-huntsville-bible-college-students-across-
the-u-s-are-qualifying-for-student-loan-relief/; http://savvysavings.club/1128/many-motorcycle-mechanics-institute-
students-are-qualifying-for-student-loan-forgiveness/; http://mintysavings.club/2015/10/28/students-from-ashford-
university-qualify-for-student-loan-forgiveness/; http://simplefinancereview.com/2926/many-southern-university-
and-a-and-m-college-students-are-qualifying-for-student-loan-relief/. 
51 Ex. 11, Letter from S. Gunderson, President & CEO, CECU to Secretary J. King, Commissioner E. Ramirez, and 
Director R. Cordray (Jul. 14, 2016). 

https://www.insidehighered.com/news/2016/07/11/proposed-federal-rules-student-debt-forgiveness-worry-some-nonprofit-colleges
https://www.insidehighered.com/news/2016/07/11/proposed-federal-rules-student-debt-forgiveness-worry-some-nonprofit-colleges
http://blog.ed.gov/2015/04/beware-you-dont-have-to-pay-for-help-with-your-student-loans/
http://blog.ed.gov/2015/04/beware-you-dont-have-to-pay-for-help-with-your-student-loans/
http://www.consumerfinance.gov/about-us/blog/consumer-advisory-student-loan-debt-relief-companies-may-cost-you-thousands-of-dollars-and-drive-you-further-into-debt/
http://www.consumerfinance.gov/about-us/blog/consumer-advisory-student-loan-debt-relief-companies-may-cost-you-thousands-of-dollars-and-drive-you-further-into-debt/
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limited to the proprietary sector; rather, these scam artists and plaintiffs’ attorneys are preying on 
students across sectors, and threatening the reputations of all schools. 
 
It is not without irony that some of these companies are now citing the Proposed Rule in their 
advertising, claiming that millions of Americans are entitled to student debt relief.52  For 
example, several ads claim, “You May Qualify for Student Loan Forgiveness after New 
Regulation Announced in June 13th 2016 by Obama Administration. You Must Act Now!”53  
Some of these same websites state (in exceedingly small type) that they are paid attorney 
advertisements, leaving no doubt that the members of the plaintiffs’ bar are not waiting to begin 
trolling for students to bring debt relief claims.54  These efforts to capitalize on the borrower 
defense rules for private gain are harmful to the students who are enticed into paying fees for 
services to which they are entitled without cost, and they disparage the reputations of the named 
schools without evidence.  
 
Although the Department has claimed in the past to have a no-tolerance policy for such scams, 
the scams have not subsided.  The Department has not taken action to shut down these debt relief 
companies or protect students from their scams, which affect all sectors of higher education, 
including public, non-profit and for-profit institutions alike. 
 
Given that the Proposed Rule encourages borrower defense claims, and imposes severe sanctions 
on schools as a result of such claims, the Department, working on conjunction with other federal 
and state agencies, should be equally vigilant in protecting both students and schools from debt 
relief scams. 
 
It should be noted that under the proposed borrower defense claim procedures, an ED official 
will represent students seeking relief.  Given the growing crowd of debt-relief companies and 
plaintiffs’ attorneys clamoring for a piece of the pie, ED should address the question of what 
happens when a student wants his or her own outside advocate or has already agreed to engage 
an outside advocate.  It is not clear that ED’s regulation can override these other agreements or 
the wishes of the student to choose his or her own counsel. 
 
D.  ED’s Multiple Roles Create Conflicts That Have Not Been Addressed  
 
The Department’s proposed procedures are novel and pose substantial questions about fairness.  
ED is proposing to assume responsibility for multiple functions – including recruiter of 
claimants, investigator, advocate, trier of fact, adjudicator of relief and prosecutor in seeking 
recovery from the affected institutions.   

 
This remarkable concentration of the functions of prosecutor, judge and jury is inevitably going 
to present enormous conflicts of interest and raises questions regarding the independence and 
                                                 
52 Ex. 7, Proposed Federal Rules.  
53 See, e.g., Ex. 12, http://studentnewsdaily.info/index.php/2016/07/07/empire-beauty-school-students-may-qualify-
for-student-loan-forgiveness-in-2016/; http://studentnewsdaily.info/index.php/2016/07/12/former-carrington-
college-students-may-qualify-for-student-loan-forgiveness-in-2016/; 
http://studentnewsdaily.info/index.php/2016/07/06/westwood-college-closure-spurs-student-loan-forgiveness-in-
2016/. 
54 Id. 
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fairness of the Department and its personnel.  For such a complex and conflict-prone system to 
work, there must be a robust set of safeguards and demarcations of functions.   ED has been 
silent as to what safeguards it plans to implement to enable its personnel ethically to play so 
many conflicting roles in the process.  Absent such safeguards, and perhaps even with them, 
combining all these roles in one agency is contrary to law. 
 
Neither of the statutory provisions that the Department relies on for authority to establish the 
borrower defense claims process confers authority on the Department to act as an advocate on 
behalf of individual students.55  These provisions allow the Department to determine which acts 
or omissions constitute a borrower defense and when the Department can take enforcement 
action against a school.  Carving out a role for the Department as a representative of individual 
students does not appear within the scope of authority granted ED by either provision.  The 
Department has overstepped its authority by assigning itself the role of plaintiffs’ class action 
lawyer, with the power to create and represent a class of individuals before the agency.56  This is 
particularly so because ED has expanded the concept of borrower defenses to be, essentially, 
borrower class action claims based on alleged misrepresentations of employment outcomes or 
the like.  It is one thing for an agency to assist a student in asserting a defense, and quite another 
for an agency to form class actions, represent the classes in adjudications before ED officials and 
then enforce the results against schools to recover large sums.   
  
In addition, the Proposed Rule does not provide for an independent adjudicator to rule on 
borrower defense claims.   In Subpart H proceedings adjudicating program review and audit 
liabilities is the responsibility of an independent administrative judge.  It is the most fundamental 
violation of due process to permit a decision-maker within an administrative agency to make 
these decisions.57  It also violates the Administrative Procedure Act to permit an employee 
engaged in investigating or prosecuting to participate or advise in adjudication of “that [case] or 
a factually related case.”58    
 
Proposed Sections 668.222(e)-(h) are problematic because they do not provide for an 
independent administrative judge to resolve the borrower defense claims.  The proposed 
regulations provide that a “Department official” will adjudicate an individual’s borrower 
defenses, and a “hearing official” will adjudicate group borrower defense claims.59  There are no 
provisions to ensure that the “Department official” or the “hearing official” making the 
determination is an unbiased official who has not participated in the investigation of the claim or 
the representation of groups of borrowers.  Although the preamble states that the “hearing 
official” would be “independent of the Department official,” this is not actually stated in the 

                                                 
55  NPRM at 39,366 (citing HEA Sections 455(h) and 487); 20 U.S.C. § 1087e(h).  
56 In addition, in terms of the borrower defense claim resolution procedures, the Proposed Rule states that an ED 
official will represent the students with claims.  ED should address the question of what happens when a student 
wants his or her own outside advocate or has already agreed to engage an outside advocate.  It is not clear that ED’s 
regulation can override these other agreements or the wishes of the student. 
57  Withrow v. Larkin, 421 U.S. 35, 47 (1975) (“Not only is a biased decisionmaker constitutionally unacceptable but 
‘our system of law has always endeavored to prevent even the probability of unfairness.’” (quoting In re Murchison, 
349 U.S. 133, 136 (1955)). 
58  5 U.S.C. § 554(d); see also Withrow, 421 U.S. at 52. 
59   NPRM at 39,418–419. 
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Proposed Rule, and there is no description of how such independence would be assured.60  And 
the proposal provides no guidance whatsoever as to who will adjudicate the “separate 
proceeding” for collection from the school in those cases where the Department initiates such a 
proceeding.61   
 
It is essential that an independent adjudicator resolve the claims, in order to ensure that there is 
appropriate separation from the Department staff who represents the political views and goals of 
the Department at any given time.  Indeed, it is critical for the protection of the students whose 
claims are being adjudicated that their claims be afforded the same treatment regardless of 
whether the claim is brought during a conservative or a liberal administration. 
 
The rules should be revised to require that an administrative judge, who is independent from staff 
investigating claims or representing groups of students, be the adjudicator of both the student 
borrower defense claims and any Department collection claims against the school.  The 
Department should draw from Subpart H in its revision of the borrower defense proceedings.  
Subpart H provides a judicially-approved model for giving all parties a fair take and has been 
doing so for many years.  It is perplexing why ED would not reference that subpart of the 
regulations to resolve borrower defense claims. 
 
E.  Denial of Opportunity to Comment 
 
In its rush to issue this Proposed Rule, ED has failed to meet the most basic tenet of rulemaking 
under the APA.  As noted in specific sections above, ED has withheld indispensable parts of the 
regulatory package so that institutions and affected parties have no meaningful chance to 
comment on critical parts of the rule, in violation of § 553(b)(3) of the APA.  The APA requires 
notice that includes either the terms or substance of a proposed rule or a description of the 
subjects and issues involved.62  The public must be fairly apprised of the entirety of a new rule, 
so that affected parties have a reasonable opportunity to participate in the rulemaking process by 
offering informed comments, concerns and criticisms to the agency.63   
 
ED has failed to present a major part of the Proposed Rule so that the public would have such a 
meaningful opportunity to comment.   Specifically, ED has not provided any substantive detail 
on the process by which borrower defense claims and ED proceedings to collect from institutions 
for claims that are granted will be adjudicated. 
 

                                                 
60   NPRM at 39,340. 
61 For more on the lack of procedures related to collection see supra Section I.C. 
62 5 U.S.C. § 553(b)(3). 
63 See Horsehead Res. Dev. Co., Inc. v. Browner, 16 F.3d 1246, 1267-68 (D.C. Cir. 1994) (noting that “general 
notice that a new standard will be adopted afford the parties scant opportunity for comment” and that the APA 
requires the agency to “provide sufficient detail and rationale for the rule to permit interested parties to participate 
meaningfully” (quotations and citations omitted)); Conn. Light & Power Co. v. Nuclear Reg. Comm’n, 673 F.2d 
525, 530 (D.C. Cir. 1982) (“If the notice of proposed rule-making fails to provide an accurate picture of the 
reasoning that has led the agency to the proposed rule, interested parties will not be able to comment meaningfully 
upon the agency’s proposals.”); Time Warner Cable, Inc. v. F.C.C., 729 F.3d 137, 170 (2d Cir. 2013) (noting the 
agency must describe the range of alternatives being considered with “reasonable specificity” (internal quotations 
omitted)). 
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For instance, the process for group claims for open schools, as set forth in Section 685.222(h), 
simply states that a hearing official will oversee a “fact-finding process” so the official can 
consider “evidence and argument” presented by the school and the other Department employee 
who acts as advocate for the group.  But interested parties must speculate as to the form of the   
fact-finding process or the types of “evidence and argument” that might be permitted.  The 
Proposed Rule fails to explain these elements of the Proposed Rule, and, therefore, there is no 
meaningful opportunity to comment on this critical part of the proposal.   
 
It is not the purpose of these comments to advocate for schools no longer in existence.  But if the 
consensus goal of all parties is to establish a rule with protocols that are clear, consistent and fair, 
the process for group claims for closed schools, as set forth in Section 685.222(g), is too opaque.  
It simply states that a hearing official will oversee a “fact-finding process” so the official can 
consider evidence and “argument” presented by the Department advocate, and the hearing 
official may consider other information from the school or a representative of the school as such 
official “considers necessary.”  Further, the Proposed Rule fails to state if the school or its 
representative will have any chance to present argument, which appears to be the exclusive 
province of the Department advocate, who is, of course, advocating against the schools.  The 
obvious implication – but one which ED shies away from stating directly to allow informed 
comment -- is that the school representatives will have a sharply constrained role.  It should be 
noted that while closed schools are by definition no longer participating in the Title IV programs, 
and indeed may not be operating at all, they may still have representatives and financial interests 
at stake.  
 
Similarly, in setting forth the fact-finding process for individual claims, Section 685.222(e) 
provides that the borrower can present “evidence and argument,” while the school can present a 
“response or submissions” and the Department hearing official may obtain other “information or 
argument” from other unidentified sources.  There is simply no way for affected schools to know 
what this fact-finding process will look like, and therefore no way for schools to comment 
meaningfully. 
 
The Proposed Rule also asserts ED’s right to “collect” from institutions for borrower claims that 
are granted in many cases.64  Thus, while institutions know that ED will pursue collection for all 
group claims that are granted, as well as for many other claims, beyond that they know nothing 
about the actual process. 
 
ED’s opaque assurances of a fair process in the regulatory preamble simply cannot satisfy this 
notice and comment requirement.  “For borrower defense claims, we describe briefly in proposed 
Section 685.222 the procedures we propose to use for these claims and intend to prescribe them 
in more detail in the future.”65  No interested party can intelligently comment now on a process 
that ED intends to provide “in the future.”   
 
 

                                                 
64 It is not explicitly addressed for group claims for closed schools (Proposed Section 685.222(g)), although other 
sections of the Proposed Rule discuss ED’s authority to collect from persons that controlled a closed school in 
certain situations. 
65 NPRM at 39,358.  
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Recommendations 
 

Many of our recommendations are included in the discussion above, but certain key 
recommendations and points for clarification are summarized below.  
 
While the borrower defense standards and procedures provide a worthy starting point for a 
regulation to address an important issue, the Proposed Rule needs to be withdrawn for further 
study and development on critical issues, including many issues set forth below. 
 
As part of its further study (or as part of the necessary revisions if ED goes ahead with the Final 
Rule at this time), we offer these points. 

 
1. ED should study the impact of the Proposed Rule on student access to educational 

opportunities in all fields and programs leading to all types of credentials. 
 

2. Section 685.222(e)-(h):  ED should provide a complete, detailed description of the 
procedures that will be available to students, schools and any other persons to provide all 
parties a full opportunity to present and rebut evidence, and present and rebut argument, 
with respect to all claims, including adjustments for group claims or individual claims.  
To the extent that these procedures depart from Subpart H, ED should offer alternatives 
to the Subpart H protections.  
 

3. Section 685.222(e)-(h):  With respect to group claims, specify the institution’s ability to 
challenge the composition of the group at an early stage in the proceedings.  
 

4. Section 685.222(e)-(h):  ED should provide a complete, detailed description of the 
procedures that will be followed in any collection proceedings that ED initiates to collect 
funds from institutions with respect to approved claims.  To the extent that these 
procedures depart from Subpart H, ED should offer alternatives to the Subpart H 
protections. 
 

5. Section 685.222(e)-(h):  ED should directly state that it will make best efforts to timely 
deliver notice of all claims to schools, including affiliates of closed schools when such 
information is known to ED.  
 

6. Section 685.222(e)-(h):  ED should provide that an administrative judge will adjudicate 
all aspects of borrower defense claim resolution proceedings, and all aspects of any 
collection proceedings against institutions. 
 

7. Section 685.222(e)-(h):  To the extent ED goes forward in having ED personnel function 
as act as investigators, advocates or decision-makers with respect to any set of claims, or 
with respect to any collection proceedings, fully explain and publish how ED will ensure 
that all ED personnel are appropriately separated to maintain the required independence.  
 

8. Section 685.71:  Maintain the existing definition of misrepresentation, which was just 
revised in 2011 and which ED has not shown to be deficient.    
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9. Section 685.222(b):  Specify that this standard refers to judgments in state or federal 

court (not administrative proceedings), to the extent such judgments are issued after the 
effective date of the rule with respect to federal loans issued after such effective date.   
 

10. Section 685.222(c):  Specify that detrimental reliance is required for any claim based on 
breach of contract.  
 

11. Section 685.222(b)-(d):  Establish a single statute of limitations period of three years, or 
similar period consistent with ED record retention requirements for all claims. 
 

12. Section 685.222(e)-(h): Specify that students have a single opportunity to opt out of a 
group claim and must exercise that opportunity at any early point in the claim 
proceedings.  
 

13. Section 685.222(e)-(h): Specify that students (or other parties acting on behalf of 
students) cannot reopen a claim proceeding based on new evidence unless they 
demonstrate why the evidence was unavailable as of the original proceeding and would 
affect the outcome. 
 

14. Section 685.222(e)-(h):  Establish a minimum size for group claims of at least 20.  
 

15. Section 685.222(i): Specify that certain kinds of conduct or misrepresentations by an 
institution will only justify limited relief to the student, or limited recoveries in a 
collection proceeding against the institution.   
 

16. Section 685.222(i): Specify that students who have graduated, or are shown to have 
obtained employment in their field, or have succeeded in passing a licensing exam to 
work in the field of their training can only qualify for limited relief.  
 

17. Section 685.222(e)-(h):  Specify that, in any collection proceeding, ED cannot seek 
repayment in any amount that exceeds the loan funds that the school received to pay the 
tuition, fees and institutional charges for that student. 
 

18. Section 685.222(e)-(h): With respect to collection efforts related to closed schools, 
explain if and in what circumstances ED would assert its right to pursue collection from 
corporate persons or individuals who held ownership or control positions with the closed 
school entity.  

 
II. ED IS OVERREACHING TO REWRITE FINANCIAL RESPONSIBILITY REQUIREMENTS 

 
It is not overstating the case to say that the negotiated rulemaking sessions devolved into the 
rulemaking equivalent of bidding wars, with whoever offered the most aggressive proposal the 
winner.  Although the Proposed Rule purports to be about borrower defense to repayment, it 
actually reaches far beyond that subject matter to write and rewrite major portions of other 
regulations, notably including the financial responsibility rules.  The financial responsibility 
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rules have functioned as an integrated system of metrics and procedures, developed specifically 
to provide a uniform and predictable structure.  For the last 20 years, ED has never contemplated 
any significant tinkering with the financial responsibility system that functioned effectively 
because its parts were so closely interrelated and balanced.  Until now.   
  
Section 668.171(c) of the Proposed Rule reconstructs a critical portion of the existing financial 
responsibility rules to create a set of approximately 2666 new “triggers” that, upon occurrence, 
will require a large number of non-profit and for-profit institutions to post letters of credit 
(“LOCs”), place cash in an escrow fund with ED, or allow ED to withhold eligible federal 
student aid payments so that ED can build up a cash escrow.67 Tripping any single trigger also 
renders the institution “not financially responsible,” which subjects the institution to a cascade of 
additional limitations and reporting requirements.  The proposal includes 20 automatic triggers 
where, if the condition outlined in the rule is satisfied, an LOC or cash is required.  The proposal 
also includes six open-ended, discretionary triggers, which ED may apply as it sees fit.  The 
triggers are cumulative:  if two triggers are tripped, the amount of the LOC would be doubled; 
three triggers would lead to a tripling; and so forth.   
 
According to ED data from the 2013–14 award year, 333 institutions were required to provide 
ED with an LOC for financial responsibility reasons:  110 from non-profit institutions and 223 
from proprietary institutions.68   ED has declined to provide (or, more likely, does not have) any 
estimate of the number of LOCs that will be required under this new provision.  However, based 
on the large number of new triggers and the lack of any opportunity for schools to challenge a 
trigger before the LOC is required, that number can reasonably be expected to grow much larger, 
so that many more institutions will have to devote their increasingly limited financial resources 
to meeting this prophylactic ED requirement rather than educating their students.    
 
Many of the triggers are ill-defined and speculative, reflecting ED’s desire to anticipate events 
that could affect the financial condition of institutions rather than measuring actual financial 
results or the actual financial impact of certain events.  Others are retroactive.  For instance, an 
institution that settled a lawsuit or regulatory proceeding above the specified dollar level at any 
time after July 1, 2014, will find that action triggers a costly new LOC when this rule takes effect 
because of the three-year look-back.  More broadly, the Department’s approach would 
discourage settlements because the Proposed Rule would treat the settlement itself, even with no 
admission of wrongdoing, as a basis for an LOC.  And some of the discretionary triggers do not 
even attempt to state an objective, quantifiable standard.   
 

                                                 
66 We say “approximately” because some of the triggers that are presented as a single standard for an LOC actually 
incorporate multiple separate standards.  Exhibit 13 provides a list of each discrete event within these triggers that 
would require the institution to post an LOC.  When the events are listed in this manner, the number goes as high as 
26.   
67 For ease of reference, references to LOC triggers include both forms of cash escrows.   
68 Ex. 14, U.S. Dep’t of Educ., Federal Student Aid, Letters of Credit Requested from Institutions in Award Year 
2014, July 1, 2013–June 30, 2014, available at https://studentaid.ed.gov/sa/about/data-center/school/loc. These 
numbers were obtained by excluding the “Untimely Refunds” category from the “Reason LOC Requested” column 
and then totaling the number of unique OPEIDs listed on the spreadsheet for each sector.  If the Untimely Refund 
LOCs are included, then the total is 389 institutions, comprised of 130 nonprofit institutions and 259 proprietary 
institutions.   

https://studentaid.ed.gov/sa/about/data-center/school/loc
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The potential impact of these changes—based on the wide range of triggers and the doubling, 
tripling or more of LOC obligations—cannot be overstated.  The minimum level of any LOC 
would be “10 percent or more” of the Federal Direct Loan funds that the institution received in 
its prior year.  When these requirements are doubled or tripled or more based on the aggregation 
built into the rule, the required LOC amounts will quickly get into the millions or tens of millions 
of dollars.  And such doubling, tripling and other multiples are especially likely to occur given 
the overlap among triggers.  For example, if a lawsuit or administrative proceeding is settled 
with a government oversight agency against an institution for an amount over the regulatory 
threshold (i.e., $750,000 or 10% of the school’s current assets), and the school’s accrediting 
agency places the institution on probation due to the settlement or the underlying activity, under 
the Proposed Rule those are two automatic triggers, each requiring at least a 10% LOC, even 
though both triggers are based on the exact same conduct.  
 
As discussed below, institutions will face these demands at a time when the credit markets are 
exceptionally tight and institutions either have no access to unsecured credit or the cost of 
obtaining credit is prohibitive.69  Very simply, this section of the Proposed Rule is likely to 
cripple many institutions and force others into financial exigency or closure, often without any 
basis other than the anticipation of a potential issue of low probability.  And as the Department is 
painfully aware, school closures generate very large liabilities arising from the statutorily 
required closed school discharges that must be paid from the federal treasury. 
 
We are sympathetic to the goals of financial responsibility and the elimination of fraud and 
misrepresentation in the provision of educational services.  Everyone is harmed by fraudulent 
misrepresentation of services.  However, the fact that some schools are irresponsible or engage in 
misconduct does not justify a draconian system of punitive measures that will harm students no 
less than their chosen schools by forcing many good schools to curtail services or even to go out 
of business based on mere accusations that trigger enormous mandatory financial advances they 
cannot afford.  ED certainly should not rush to implement a complex system that will magnify 
financial stress without any analysis of its likely impact, any data to support the standards or any 
mechanism to allow appeals of the triggers.70  A rule that is intended to address a genuine 
problem will, instead, create a much larger one, unless ED revises this section extensively or 
withdraws it for further study.71 

                                                 
69 Ex. 5, Gunderson Decl. ¶ 4. 
70 Regulating with such a lack of data is well outside the norm of ED rulemaking.  For example, in the recent 
Gainful Employment rulemaking in 2014, the Department demonstrates a significantly more detailed analysis in its 
NPRM. The Department calculated and released the 2012 GE informational rates prior to the first negotiated 
rulemaking session in order to frame the discussion.  Throughout the negotiated rulemaking, ED revised the rates 
and discussed its methodology. Unlike the current NPRM, the GE NPRM included a detailed analysis of the 
anticipated results and effects of the rule. Most importantly, the Department analyzed the potential effects of the rule 
on students and student enrollment, and specifically projected the number of institutions expected to lose eligibility, 
as well as the number of students who would likely transfer or drop out of programs that lost eligibility. For the 
proposed and final rules in the 2014 GE rulemaking, see 79 Fed. Reg. 16,426, 16,431 (Mar. 25, 2014) and 79 Fed. 
Reg. 64,890, 65,082 (Oct. 31, 2014).  
71 Throughout the NPRM, it is evident that the Department is justifying these “early warning” triggers on the 
collapse of Corinthian Colleges, which was certainly a terrible event with devastating consequences for the students.  
But the question is whether that event justifies an entire rewrite of the established financial responsibility and letter 
of credit standards, with no study, that will impact hundreds or possibly thousands of other institutions and push a 
large number of those into closure.  This question is particularly important since ED has so many other tools to 
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A.  The LOC Triggers Bear No Relation to Borrower Defense to Repayment 
 
The Department initiated this rulemaking for the stated purpose of establishing the borrower 
defense to repayment regulations; however in the middle of its borrower defense negotiated 
rulemaking the Department decided to rewrite the financial responsibility regulations, despite 
providing no notice to the public and convening no qualified negotiators on the subject.  
 
In 2015, the Department announced its intent to convene a negotiated rulemaking committee to 
“develop proposed regulations for determining which acts or omissions of an institution of 
higher education (‘institution’) a borrower may assert as a defense to repayment of a loan,”72 as 
well as the consequences of such an assessment for institutions.  The Department did not identify 
a financial responsibility regulation rewrite as a potential topic, and did not seek negotiators with 
demonstrated expertise or experience in the subject, which it is required by the HEA to do.73 
Indeed, in identifying the relevant constituencies for which it would save a seat at the negotiating 
table, the Department did not identify anyone with any kind of financial expertise.  The 
Department’s identified topics limit its rulemaking to the borrower defense context, and 
rewriting any auxiliary rules outside of that context should be done in a separate rulemaking with 
the appropriate public notice and with the appropriate negotiators at the table.  
 
B.  The Proposed Triggers Depart from Fact-Based Decision-Making to Rewrite the 
 Financial Responsibility Requirements 
 
The current system for determining financial responsibility applies metrics based on events that 
have occurred and have a measureable impact on the institution’s financial condition.  These 
include the annual financial audits, whether the school has paid its student refunds, paid its debts 
and other obligations, and similar matters.  In other words, these standards measure actual, 
historical performance, and LOCs are only required based on a material failure in that actual 
performance.  In contrast, the Proposed Rule injects speculation into the process by predicting 
that certain events will have a future financial impact that will last for a prolonged period of 
time, even though based on past practice we know that those events will prove to be non-material 
or manageable for most schools.   
 
For example, under the current regulations, ED determines financial responsibility based on ratio 
scores derived directly from the institution’s financial statements, which reflect a complete 
picture of the institution’s financial condition subject to audit.74 If an institution does not satisfy 
the ratio scores, ED may impose an LOC.  In addition, ED may require an LOC and place a 
school on provisional certification if the school (1) has been limited, suspended, terminated, or 
entered into a settlement agreement to resolve such circumstances; (2) has been required to repay 
                                                                                                                                                             
monitor and penalize institutions so that, instead, ED should ask itself why those other enforcement mechanisms did 
not work in Corinthian and how they should be improved.   
72 80 Fed. Reg. 63,478, 63,479 (Oct. 20, 2015). Note that, prior to this announcement, the Department published an 
initial Federal Register notice on August 20, 2015, followed by two public hearings to solicit feedback on the same 
particular topics. 80 Fed. Reg. 50,588, 50,588 (Aug. 20, 2015).  
73 20 U.S.C. § 1098a(b)(1) (“The Secretary shall select individuals with demonstrated expertise or experience in the 
relevant subjects under negotiation.”).  
74 34 C.F.R. §§ 668.171–72.  
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a specific portion of its Title IV Program funding based on a program review or audit in the last 
two fiscal years; (3) has been cited during the preceding five years for failure to timely submit 
required compliance or financial audits; or (4) has failed to resolve compliance problems 
identified in an audit or program review.  The rationale for an LOC under the current regulations 
is based on established facts and events that have concluded and that bear on the school’s 
financial condition.   
 
In contrast, the proposed LOC triggers are conjectural, speculative, and generally automatic.  
They are uniformly based on the assumption that certain events that may have future effect—
regardless of the totality of the institution’s financial circumstances—will lead to a serious 
decline in the financial condition of the school such that it “is not able” to meet its financial and 
administrative obligations and that ED is justified in imposing the very large costs of obtaining 
an LOC.   
 
ED has failed to provide any data to support the assumption that each of the triggering events 
will actually have such a serious financial impact on a school as to justify the burden the LOC 
trigger places on an institution.75  ED is moving from the existing fact-based, case-by-case 
system for requiring LOCs to a “what if,” presumptive, across-the-board system, where ED 
simply predetermines, without any substantial analysis or data, that the triggering events will put 
all institutions that trip the trigger in such financial jeopardy that an LOC is justified. 
 
In fact, the vast majority of institutions that face these triggers are meeting, and are able to meet, 
their obligations to students and others.  It would be far more responsible for ED to study how 
many schools that fall into each triggering category actually closed or otherwise failed to meet 
their obligations to students and the government before imposing this drastic new system.  ED’s 
contrary assumption based on speculation as to the expected, future effect of a triggering event, 
and the resulting demand for LOCs in whole categories of cases, will in fact be the event that 
pushes many good institutions over the edge and the resulting decline in educational 
opportunities for students.  Case-by-case assessments are more time consuming, but that is far 
better than crippling huge categories of institutions based on a prediction that a few might be 
financially irresponsible.   
 
A trigger that renders an institution automatically “not financially responsible” without any 
regard for the institution’s financial statements or full financial circumstances is contrary not 
only to ED’s current practice, but also to its authority to determine financial responsibility as set 
forth in the HEA.  Congress authorizes ED to determine financial responsibility on the basis of 
whether an institution can satisfy several factors.76 The statutory system contemplates a careful 
review of the institution’s full financial condition, especially when ED is aware of a financial 
difficulty: upon notification of a failing ratio, ED must base any decision on audited financial 
statements and the institution’s total financial circumstances.77 Indeed, ED itself notes that the 

                                                 
75 ED has provided very rough estimates of the number of institutions that might activate certain of the triggers, but 
it has skipped over other triggers and failed to describe fully its methodology with respect to how it developed its 
estimates.  NPRM at 39,392.  Further, ED did not attempt to estimate the cost of the LOCs or the expected financial 
impact on institutions and students.  
76 20 U.S.C. § 1099c(c)(1).  
77 20 U.S.C. § 1099c(c)(2)–(5).  
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purpose of requiring institutions to submit audited financial statements is to enable ED to make a 
“determination of financial responsibility.”78 
  
Further, the Proposed Rule would require an institution to provide an LOC for failing to adhere 
to obligations that do not actually relate in any way to an institution’s finances or administration.  
By way of example, the mandatory triggers represent a wide range of events that, for the most 
part, do not reflect current financial difficulties and in some cases are based on mere allegations, 
including events such as (1) the mere filing of a lawsuit by a state, federal, or “other oversight 
entity,” asserting potential damages or liabilities above the threshold and related to educational 
loans or educational services, regardless of whether any claims have been proven (in other 
words, based on mere allegations), and regardless of whether any claims affect financial 
performance;79 or (2) certain accreditor actions within the last three years, regardless of the 
cause, and even if the action has been resolved.  

 
These triggering events have no statutory basis unless ED can show that they actually would 
render the institution incapable of meeting its financial obligations and otherwise provide the 
necessary administrative resources to participate in the Title IV programs, as referenced in 
Section 668.171(b)(3).  The Department has not presented any studies or quantified analysis to 
show that these events are likely to lead to such a negative outcome. 
 
Nor has ED provided any studies or substantive analysis to justify the financial thresholds that 
apply to some of the triggers—namely the lesser of $750,000 or an amount equal to 10% of the 
school’s current assets.  ED cites to the audit threshold in 2 C.F.R. Part 200 (currently set at 
$750,000)80 for this particular threshold.  But this measure is intended to determine when a non-
profit or public entity that expends federal funds is required to conduct a specific form of audit, 
which has no bearing on the purpose for which ED is using it.81  The other threshold—10% of 
current assets—has been drawn from the SEC disclosure rules for legal proceedings, which also 
do not apply here where ED is using them for the unrelated and much more aggressive purpose 
of requiring a costly LOC.82 These triggers and financial thresholds, and this entire provision, 
appear to reflect ED’s brainstorming, cloning of other agencies’ rules and speculation, without 
any record evidence to support the assumptions underlying the new rules.83        
 

                                                 
78 34 C.F.R. § 668.23(d)(1) (“To enable the Secretary to make a determination of financial responsibility, an 
institution must . . . submit to the Secretary a set of financial statements for its latest complete fiscal year.”).  
79 The assumption appears to be that, if a governmental unit files the lawsuit, it must have merit.  There is no support 
for this assumption in the record and no justification for including these triggers.  Obviously, many lawsuits by 
governmental entities are found to lack merit and are subject to early dismissal.  Allowing the mere filing of a suit to 
trigger an LOC, or the filing of several separate suits to trigger several LOCs, would cause an enormous shift in 
power to state and federal agencies, forcing institutions to accede to any type of outrageous demand by all manner of 
state and federal entity merely to avoid the existential threat of the filing of a lawsuit.  
80 2 C.F.R. § 200.501.  
81 Tellingly, the $750,000 was mentioned in the negotiated rulemaking, and seems to be the extent of the 
Department’s analysis of the subject.  In any event, nothing more is offered in the NPRM except the reference to 2 
CFR Part 200.  NPRM at 39,361. 
82 NPRM at 39,361; 17 C.F.R. § 229.103.  
83 Because the Proposed Rule uses the lesser of $750,000 or 10% of current assets, the threshold may conceivably be 
much less than the 10% measure and thus nonmaterial to mid-size institution, but a triggering event nonetheless. 
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It is easy to see how these new triggers could create a cascade of catastrophic events for any 
institution.  As an example, a small non-profit or for-profit school may be faced with an ED 
program review from two years ago that resulted in a liability of $750,000, which it pays off in 
one lump sum.  Even though the liability has been paid, and the institution has a composite score 
in excess of 1.5, denoting regulatory financial responsibility, the institution would be deemed to 
lack financial responsibility and required to post an LOC of at least 10% of its prior year federal 
loan funding. 
 
In addition, the same institution would have to issue a public notice and individually warn all of 
its students and prospective students that it is at financial risk, even though it plainly is not.  
Further, it would be placed on provisional certification and heightened cash monitoring 
(“HCM”) status, which would become public and feed the perception that the school is at risk, in 
turn resulting in lower enrollment and less revenue, which of course is the purpose of the 
disclosure rule (i.e., the intent is to warn students off attending this school).  This could indeed 
result in precisely what the Department seeks to avoid:  precipitous decline and potential 
collapse.  The original program review liability ED felt was appropriate would have been 
satisfied, but the Proposed Rule would automatically pile penalty upon penalty based on the 
same rectified conduct, causing a cascade of events that could swiftly bring a good school to ruin 
and harm the very students the Department wants to protect.  
 
The Department’s proposed LOC triggers are also mystifying because the current financial 
scoring system already accounts for an institution’s ability to absorb negative events and 
maintain its financial stability.  As the Department noted, the current financial ratio system 
reflects the “kind of consideration of the effect of the financial risks that judgments and other 
actions pose on the ability of an institution to continue operating if faced with the need to satisfy 
such claims,” and therefore ED says in this NPRM that it is not attempting to change the 
carefully developed and tested ratio model.84 But reason suggests that the Department should 
take the opposite approach.  If the current financial metrics do not fully capture the risks that ED 
want to address here, the better choice would be to revise the ratio metrics, rather than placing an 
entirely new and untested set of LOC triggers on top of the current system.  This is especially 
pernicious in the case where, as here, there has been no study or analysis to evaluate the effect of 
piling the new set of regulatory requirements onto the existing set.      
 
Another presumably unintended consequence of the LOC rule is its impact on the prospects of 
achieving desirable settlements in disputes between an agency and an institution.  Because an 
LOC trigger kicks in if a school settles a lawsuit for $750,000 or 10% of its current assets, 
schools will have an incentive either to settle for less than $750,000, or to take their chances in 
litigation.  So too, multiple federal, state and other agencies will have an incentive to avoid 
settling for anything less than $750,000.  This element of the Proposed Rule could greatly 
increase the administrative burden on these agencies if disputes are less likely to settle and more 
likely to proceed to litigation, and will cause schools to divert further resources away from 
student services and toward litigation. 
 
 
 
                                                 
84 NPRM at 39,362.  
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C.  Reputational Damage and Other Repercussions 
 
The LOC triggers in the Proposed Rule will cause damage in addition to the severe financial 
burden of the LOCs.  If a nonprofit or proprietary institution meets a single one of the triggers, it 
will also be determined to not be financially responsible, placed on provisional certification, be 
required to process its federal student aid funds under a form of Heightened Cash Monitoring 
(“HCM”), and be required to meet additional reporting requirements under “the zone” financial 
responsibility alternative.  Further, under Section 668.41(i), the institution will be required to 
provide a public notice and deliver a statement to all students and prospective students that it met 
one of the conditions that subjects it to all of these additional requirements and risks.  If a school 
is placed on provisional status, it will face restrictions on its ability to add new programs or 
locations that qualify for federal student aid.  On top of that, if an institution on provisional status 
violates a material requirement, it is subject to having its eligibility revoked without the due 
process notice and hearing otherwise provided pursuant to the HEA. 
 
Aside from the cost of the LOC, these other factors create enormously significant costs and risks 
for any institution.  The student warning requirement alone will have very significant 
repercussions on the reputation and recruiting efforts of the institution, as well as its position vis-
a-vis competing institutions in the world of higher education.  And the declaration by the 
Department that an institution is “not financially responsible” can have devastating impact on the 
ability of a non-profit institution to carry out its development activities and for all institutions to 
maintain their reputation in their communities and among their varied constituencies.  At a time 
when reducing students’ cost of education, stigmatizing institutions in a way that will frighten 
away potential donors and collaborators is counterproductive in the extreme. 
 
The LOC Requirements Penalize Schools Without an Opportunity to Challenge the Decision  
 
The proposed LOC requirements impose harsh and costly new penalties on institutions that will 
have devastating consequences for students and their schools.  Given the likelihood of harm to 
students, and the penal nature of the LOC triggers, it is essential for ED to provide schools an 
opportunity to contest such financial penalties before they take effect.  The Department’s current 
proposal does not allow such an opportunity, with three narrow exceptions.85  The Department’s 
failure to provide such an advance hearing or opportunity to challenge these penalties violates 
basic notions of fairness and due process.86   
 
Congress requires the Department to provide schools with meaningful procedures before the 
imposition of a significant penalty.  Specifically, Section 487 requires the Department to afford 
schools “reasonable notice and opportunity for hearing” before imposing a “civil penalty.”  This 
requirement applies when the Department seeks to limit, suspend, or terminate the school’s 
                                                 
85 There are only three scenarios where an institution can provide evidence that the trigger is not material and avoid 
an LOC: (1) certain SEC disclosures for schools owned by publicly traded companies; (2) for an institution with a 
failing composite score, if the withdrawal of equity to pay taxes or transfer funds to a related educational entity (if 
the institution has consolidated financial statements for a group of schools); or (3) a lender’s waiver of a loan 
agreement violation without additional constraints or penalties.  In all other trigger scenarios, the event triggers an 
LOC without any opportunity to provide additional information or explanation.    
86 Mathews v. Eldridge, 424 U.S. 319, 332-33 (1976); see also Fuentes v. Shevin, 407 U.S. 67, 81 (1972) (right to a 
hearing “must be granted at a time when the deprivation can still be prevented”). 
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participation in any Title IV program; determine that a school has made a substantial 
misrepresentation; or determine that a school has violated statutes or regulations concerning the 
Title IV programs, each of which carry severe penalties.87   Similarly, the LOCs proposed in this 
rule are civil penalties under the HEA, in fact far more onerous that the other examples in the 
HEA.  Accordingly, the Department must afford parties the same process that Congress 
contemplated in analogous circumstances. 
 
In addition to this statutory requirement, the United States Constitution requires that schools be 
afforded due process before being subjected to civil penalties.  Institutions have both a property 
interest and a liberty interest in their own funds and in their ability to use those funds for lawful 
purposes and develop their institutional capacities.  This is particularly the case here, where the 
Proposed Rule piles up financial penalties, potentially crippling institutions with massive LOCs, 
bank fees, or other cash obligations needed to collateralize an LOC.88   
 
Schools plainly have a protected property interest in their own money, including funds in a bank 
account, which they use to operate their schools, pay salaries of professors, administrators and 
staff, keep labs open and libraries stocked with books, and serve their students in other ways.89  
If the government places restrictions on the use of a school’s funds, even temporarily, the school 
is deprived of a property interest.90  Thus, whether the school makes payment to the Secretary in 
cash, or pays a financial institution to obtain a letter of credit (sometimes more than 100% of the 
face amount), the school is deprived of access to its property.91   
 
Schools additionally have a liberty interest at stake when they are required to pay a substantial 
financial penalty to the Secretary.92  The Proposed Rule automatically deems a school financially 
irresponsible when a triggering event occurs, harming the school’s reputation.  In many cases, 

                                                 
87 20 U.S.C. §§ 1094(c)(1)(F), (c)(3)(A)-(B). 
88 Ex. 5, Gunderson Decl. ¶ 4. 
89 Bd. of Regents of State Colleges v. Roth, 408 U.S. 564, 572, 576 (1972) (property interest includes “actual 
ownership of…money”); see also Arnold v. Metro. Gov't of Nashville & Davidson Cty., No. CIV 3:09CV0163, 2009 
WL 2430822, at *6-7 (M.D. Tenn. Aug. 6, 2009) (parties have “a protected property interest in their money”); 
Chauffeur’s Training Sch. v. Riley, 967 F. Supp. 719, 729 (N.D.N.Y. 1997) (school “clearly [had] a property interest 
in retaining the funds in its accounts” and  was “entitled to some form of hearing before being deprived of that 
interest”); Jacobson v. Johnson, 798 F. Supp. 500, 502 (C.D. Ill. 1991) (“[T]his Court finds that Johnson has a 
property interest in his bank account that is entitled to some degree of protection under the due process clause”); 
Stuckers v. Thomas, 374 F. Supp. 178, 182 (D.S.D. 1974) (“unds in a bank account” are a “significant property 
interest”). 
90 See Ex. 5, Gunderson Decl. ¶ 4; Billiar v. Atl. Credit & Fin., Inc., No. 09-CV-0133 PJS/SER, 2011 WL 3418196, 
at *4 (D. Minn. Aug. 4, 2011) (attachment of funds in bank account is “a temporary deprivation of access to 
property [that] is sufficient to support a procedural-due-process claim”). 
91 The property interest is not in the school’s eligibility to participate in Title IV programs or in the benefits 
themselves, which distinguishes this deprivation from others where schools have sought to establish a property 
interest in continued eligibility for Title IV federal student aid, including in the context of the Gainful Employment 
Rules.  See, e.g., Ass’n of Accredited Cosmetology Sch. v. Alexander, 979 F.2d 859, 864 (D.C. Cir. 1992); Ass’n of 
Proprietary Colleges v. Duncan, 107 F.Supp.3d 332, 349 (S.D.N.Y. 2015). 
92 PDK Labs, Inc. v. Reno, 134 F. Supp. 2d 24, 33 (D.D.C. 2001) (A company has a protected liberty interest if a 
government action causes it to suffer harm to its reputation and experience “some tangible change in status.”) 
(internal quotations and citation omitted); Cmty. Fin. Servs. Ass'n of Am., Ltd. v. Fed. Deposit Ins. Corp., 132 F. 
Supp. 3d 98, 123 (D.D.C. 2015) (liberty interest implicated if “government-imposed stigma is so severe that it 
broadly precludes plaintiffs from pursuing a chosen trade or business”). 
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this falsely signals to students and the market that the school is in financial jeopardy, which may 
cause students to drop out and potential applicants not to apply.  And obtaining a letter of credit 
will tie up a significant amount of a school’s cash flow, putting the school in danger of being 
unable to pay teachers, conduct maintenance, and pay for the multitude of other costs that come 
with running a higher education institution.93  
 
This risk is greatly magnified because the Proposed Rule includes no procedural safeguards 
before the LOC requirements and costs are triggered.94  This is especially true because so many 
of the triggering events are based on allegations or other regulatory requirements, which upon 
examination could turn out to be baseless or harmless.  For example, if a state or federal agency 
merely brings a claim against the school in court and asserts sufficient damages,95 the automatic 
LOC penalty would be triggered (and if multiple agencies file parallel actions, the LOC penalty 
could be multiplied).  It is unjustified to require a school to pay a substantial penalty based on 
bare allegations before a judge has determined whether there is a non-frivolous basis for the 
action to proceed, let alone a ruling on the merits, and without allowing the institution any 
opportunity to contest the LOC demand.   
 
If the Department is going to change its approach to financial measurements by presuming that 
certain events will cause financial problems for all schools, then it is imperative that ED allow 
schools a meaningful opportunity to show that the events will not have the feared impact.  It 
serves no one’s interest—neither ED, nor students, nor schools, nor taxpayers—for ED to set up 
a system that is sure to cripple or close many good schools before they have any opportunity to 
show that the assumptions underlying the triggers are erroneous.   
 
Based on these multiple factors, the Department needs to provide institutions with basic due 
process by providing them an opportunity to challenge the imposition of an LOC before an LOC 
can be required.  
 
Counter-Productive Effects of LOC Requirements 
 
Ironically, in many cases the Proposed Rule is more likely to hurt students than help them.  One 
fundamental goal of the borrower defense system is to ensure that students have a path to relief 
where they have been deceived into incurring debt based on a substantial misrepresentation or 
comparable violation.  That goal is entirely undermined if the system is so peremptory and pre-
judgmental that it puts good schools out of business based on mere allegations.  But that is very 
likely to occur under the Proposed Rule.   
 
ED Did Not Study the Impact of the New LOC Triggers 
  
Finally, ED is making these sweeping changes to the financial responsibility regulations without 
any study or analysis.  ED has not provided informed projections of the dollar value of the 
sureties that will be required, the cost for institutions to obtain those LOCs, or the number of 
students who will suffer if these regulations force their schools to close.  The projections ED 

                                                 
93 Ex. 5, Gunderson Decl. ¶ 5. 
94 Mathews, 424 U.S. at 335.  
95 NPRM at 39,410.  
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included in its assessment of the impact of the triggers only estimate the number of institutions 
potentially affected by each trigger, not the impact the LOC will have on those institutions.96 Nor 
has ED provided any reasoned explanation for these particular triggers, rendering the rule 
arbitrary and capricious.97    
 
This lack of study of a subject with such significant consequences stands in sharp contrast to the 
way ED approached the last revisions to the financial responsibility regulations in the 1995-1997 
period.98  In connection with those revisions, ED engaged in systematic, sustained efforts to 
study the issue and develop its methodology through the formal engagement and aid of an expert 
auditing firm—KPMG Peat Marwick—and significant community involvement, including 
regular consultations with higher education groups and institutions to be sure it “got it right.”  
That process took approximately two years, and began with empirical studies by KPMG into the 
potential impact of the rule over a year before the issuance of any proposed language.  Judging 
from the record, ED held at least four major meetings with affected institutions and groups, 
engaged KPMG to study the financial statements of 900 institutions and issue two reports 
evaluating the impact and feasibility of the Department’s recommendations, and held four 
comment periods on the proposed rule to solicit meaningful feedback.  A chronology of the 
rulemaking process in 1995-97 is attached at Exhibit 15. 
 
In this case, ED is doing nothing of the sort.  ED is not even attempting any serious study of the 
subject.  Rather, ED is rushing out these revisions without the necessary and appropriate 
analysis.  ED produced draft language on the triggers and LOC requirements in the second 
negotiated rulemaking session, but with no significant accompanying analysis or basis for its 
proposal.  The fact that the circus-like atmosphere of the negotiated rulemaking generated 
headlines and public discussion does not mean that ED actually consulted effectively or 
sufficiently with affected parties or prepared sufficient information and documentation to 
convey, or even to understand, the impact of this portion of the Proposed Rule.  ED has acted 
hastily, without developing a factual and reasoned basis to justify its Proposed Rule.  
 
D.  Many of the Automatic Triggers Are Unjustified, Vague, Illogical, or Require 

Clarification 
 
Many of the provisions and concepts in the triggers are so vague that institutions will not be able 
to decipher which actions will render them “not financially responsible” and subject them to 
significant financial penalties.99   The Department must clarify and define these points so 
institutions can reasonably comply.  Further, because the Proposed Rule puts the burden on the 
institution to report triggering events, it is particularly important that the Department clearly and 
precisely identify the triggering events to allow institutions a fair chance to comply. 

                                                 
96 NPRM at 39,398. 
97 See Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
98 For the proposed and final rules in the 1995-1997 rulemaking, see 61 Fed. Reg. 49,552 et. seq. (Sept. 20, 1996) 
and 62 Fed. Reg. 62,830 et. seq. (Nov. 25, 1997).  For the two reports prepared by KPMG, see Ex. 16.  KPMG Peat 
Marwick LLP, Financial Ratio Analysis Project—Final Report (Aug. 1, 1996); KPMG Peat Marwick LLP, 
Methodology for Regulatory Test of Financial Responsibility Using Financial Ratios—Final Report (Dec. 2, 1997).   
99 FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (2012) (due process requires “clarity in regulation” 
and “invalidation” of any law that (1) fails to make clear “what is required of [regulated parties] so they may act 
accordingly” or (2) lacks clear standards to prevent “arbitrary or discriminatory” enforcement). 
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Proposed Section 668.171(c)(1): Lawsuits and Other Actions 
 
It is unjustifiable to establish an LOC trigger based merely on the filing of a lawsuit, even if the 
suit is filed by a federal, state or undefined “other oversight entity.”  At a minimum, there must 
be a threshold determination by a judge that the relevant allegations in the lawsuit have merit and 
that the allegation of damages is reasonable and reasonably related to the relevant issues.   
  
The Department has also proposed a complicated formula for determining whether suits from 
state, federal, or other oversight entities without a specific financial demand meet the threshold 
dollar amount under the Proposed Rule.  According to the proposal, the amount is determined by 
totaling the tuition and fees the institution received from every student who was enrolled at the 
institution during the period relief is sought, or if no period is stated, the three award years 
preceding the date the suit was initiated.  The Department should clarify why the demand amount 
is calculated this way, regardless of the claim, when tuition and fees may not necessarily bear on 
the amount actually at issue in the case.  We suggest that ED develop a methodology to 
determine the appropriate fraction of total tuition and fees, rather than presuming that all tuition 
and fees for such an extended period are at risk.  In addition, as discussed in more detail above, 
the Department’s choice of $750,000 and 10% of current assets as the threshold is arbitrary when 
applied to an asserted liability, and even more so when applied to a liability that has not even 
been asserted or quantified.  
 
It is also unclear what agencies are include within “other oversight entities” referenced in the 
lawsuits and other actions trigger in proposed Section 668.171(c)(1).  It could include state 
programmatic boards, such as state boards of nursing.  Since it is not restricted to government 
agencies, it could even apply to the NCAA as an agency that oversees an important aspect of 
institutional activity.  The Department needs to clarify what entities this term is meant to 
encompass.  
 
Proposed Section 668.171(c)(3): Accrediting Agency Actions 
 
The proposed trigger for accrediting agency actions is so vague it could potentially require an 
LOC for a small academic or reporting issue.  Though the Department has listed probation or 
show-cause orders as clear examples of what actions require an LOC, the Department should  
clarify which accreditation actions pose an “equivalent or greater risk” to a probation or show 
cause to allow institutions to determine which potential problems may trigger this requirement.  
 
In addition, ED seems to be proceeding without an understanding of the frequency with which it 
will have to invoke these accreditation-related triggers and therefore require an institution to post 
an LOC.  Based on a newly issued study by the Center for American Progress, which particularly 
examined the use of sanctions by accreditors throughout the country, this trigger could easily 
capture 200 to 300 institutions per year.  The authors examined the use of sanctions by ten 
accrediting bodies (four so-called national accreditors and six so-called regional accrediting 
bodies) for the period from 2010 to 2015.  It found that these accreditors imposed probation or 
show-cause status (referred to as “Tier II sanctions”) on a total of 412 member schools in that 
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period (287 nationally accredited institutions and 125 regional institutions).100  It also found that 
the vast majority of institutions, especially regionally accredited institutions, remained on that 
status for at least six months, so the six month carve-out in the Proposed Rule would not avail 
these schools and college.101  If we adjust these figures for a three-year period, the total of 412 
schools would be somewhat reduced, but if we factor in the fact that the Proposed Rule would 
retain the LOC and related requirements for a period of three years after the action is resolved, 
the figure of 412 would be much larger.  Tellingly, ED’s impact analysis was entirely off base 
since it cited to a different universe of schools (106 institutions that lost Title IV eligibility or 
were placed on the strict heightened cash monitoring status for their Title IV funds due to 
accreditation issues), but said nothing about the many hundreds of institutions that would be 
captured by the probation and show-cause trigger.102  As we have stated throughout the 
comments, ED’s zeal to regulate in this area without the facts will cause untold damage to the 
higher education system.      
 
The Proposed Rule also fails to make any distinction between orderly teach-outs that provide full 
services to students to complete their programs, and sudden closures.  There are many controlled 
closures of one or more locations that pose no threat to the financial health of the institution.  
The mere requirement to prepare a teach-out plan, even for one small campus in a multi-campus 
institution, would trigger financial penalties under this provision.  The Department could hardly 
do more to make it more costly to provide a complete and orderly teach-out. 
 
Proposed Section 668.171(c)(5): Non-Title IV Revenue 
 
The Department proposes that, for proprietary schools only, failing to derive at least 10% of 
revenue from sources other than Title IV funds for even a single fiscal year is a triggering event.  
This trigger is unjustified.  The trigger occurs upon only one year of failing to satisfy the 90/10 
Rule, at which point the school’s Title IV eligibility is not yet at risk.  By act of Congress, loss of 
eligibility only occurs after two subsequent years of failure.  Indeed, ED has no authority in a 
borrower defense rulemaking to alter the congressionally-determined minimum threshold of two 
years under the 90/10 Rule before an institution must suffer penalties.   
 
Proposed Section 668.171(c)(7): Gainful Employment 
 
The Gainful Employment or “GE” trigger is another that is aimed almost exclusively at 
proprietary institutions since their programs are more frequently subject to the rule and, further, 
since this trigger provides an exception for institutions that have a relatively small number of 
Title IV students such as community colleges.  
 
But even more troubling is that the Department is proposing a trigger based on a set of metrics, 
the debt-to-earning rates under the GE Rule, that have not been published in official, or even 
draft, form.  According to recent ED announcements, the Department expects to publish the first 

                                                 
100 Ex. 17, Antoinette Flores, Watching the Watchdogs: A Look at What Happens When Accreditors Sanction 
Colleges, Center for American Progress (June 2016) at 9, https://www.americanprogress.org/issues/higher-
education/report/2016/06/21/139529/watching-the-watchdogs/.    
101 Id. at 14.  
102 NPRM at 39,392. 

https://www.americanprogress.org/issues/higher-education/report/2016/06/21/139529/watching-the-watchdogs/
https://www.americanprogress.org/issues/higher-education/report/2016/06/21/139529/watching-the-watchdogs/
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set of official rates in January 2017.  The so-called “trial rates” issued in earlier years were based 
on different formulas and therefore do not provide useful markers for institutions to assess how 
their programs comply.  In other words, under the cover of borrower defense, ED is applying a 
new GE-related measure to institutions before institutions have any chance to know what their 
rates will be and adjust their practices to come into compliance.  This trigger should be 
withdrawn at least for the period necessary for schools to learn of and respond to their first set of 
GE rates.   
 
Proposed Section 668.171(c)(9): Cohort Default Rates 
 
Like the proposed 90/10 Rule trigger, the cohort default rate trigger poses a costly financial 
penalty before a school’s eligibility for Title IV funds is at risk.  In addition, the Department’s 
proposal imposes the LOC after only two consecutive years of cohort default rates at 30% or 
greater even though the institution’s eligibility is not at risk until it has three consecutive years of 
cohort default rates at 30% or greater.  At the time the trigger occurs, the institution has had no 
consequence that suggests financial difficulty.  
 
E.  Some of the Discretionary Triggers are Entirely Undefined  
 
The Department has given itself utter discretion to determine that certain events or conditions are 
reasonably likely to have a material adverse effect on an institution and therefore justify an LOC.   
This opens the door to almost any event requiring an LOC if the Department so chooses.  The 
Department has provided a sweeping list of examples, but allowed itself room to add more as it 
sees fit.   
 
At the threshold, one proposed example of a discretionary trigger, a significant fluctuation in 
Title IV funds in consecutive award years, has no bearing on an institution’s financial health.  
The Department’s reasoning—that such a fluctuation might indicate high-pressure sales tactics or 
a rapid expansion of operations, each of which may or may not be driven by the institution’s 
financial condition—is, like many of the other triggers, speculative.  The Department also has 
not clarified what percentage of funds might be considered a significant change, or what types of 
program changes might permissibly account for fluctuations.   
 
Moreover, the Department has not even attempted to define two discretionary triggers: failing a 
financial stress test (to be developed “in the future”), and having a “high” annual dropout rate 
(with the standard for “high” likewise to be developed in the future). 
 
The discretionary triggers are a particularly egregious example of ED’s overreaching and should 
be withdrawn.  Without clarification on the above points—including the scope of the 
Department’s discretion and what it considers to have a materially adverse effect—institutions 
cannot know what operational or financial adjustments may trigger the significant penalties and 
burdens of the LOC triggers.  Through these discretionary triggers, the Department has granted 
itself the power over the life and death of many institutions, without any standards whatsoever.  
This is a clear example of how the Department has exceeded the authority Congress granted the 
Department under the HEA. 
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F.  ED Should Allow the Use of Performance Bonds 
 
The low thresholds and wide range of the Department’s new triggers at Section 668.171(c) are 
all the more damaging because ED has taken a narrow view of the forms of acceptable surety 
that institutions can post to meet these new requirements.  The NPRM allows for LOCs or cash, 
with one variation to allow ED itself to accumulate the required cash over a period of nine 
months through a “set-aside” of a portion of the Title IV funds that would otherwise be due to 
the institution.  
 
The Department continues to deny institutions the use of performance bonds or similar types of 
surety, even though such bonds are specifically referenced in the HEA as co-equal to LOCs and 
are in common use by other federal agencies and many state educational agencies that license 
and regulate schools.  At a time when the cost of obtaining a traditional LOC is exceptionally 
high, and when ED is considering new triggers that would multiply the occasions for ED to 
require schools to post LOCs, the Department should reconsider accepting performance bonds.  
This step would bring down the costs for institutions to provide ED with surety, because 
institutions can obtain a bond by paying a premium without the need to provide large amounts of 
cash collateral, while also protecting ED’s legitimate interests.103  
 
The HEA provides that, notwithstanding an institution’s failure to meet other financial 
responsibility standards, the Department “shall” determine an institution to be financially 
responsible if the institution “submits to the Secretary third-party financial guarantees that the 
Secretary determines are reasonable, such as performance bonds or letters of credit payable to 
the Secretary.”104  The HEA’s financial responsibility directive therefore highlights performance 
bonds as an appropriate form of surety that the Department should accept for this purpose.  
 
When a surety company issues a performance bond, it promises the obligee (such as the 
Department) that it will guaranty the performance by the party that obtained the bond (such as an 
educational institution).  If that party fails to perform, the surety company fulfills the obligation.  
Much like the LOC, the performance bond ensures ED that it will be made whole if the other 
party fails to perform.   
 
In order to obtain an LOC, the school generally has to provide the issuing bank with cash that is 
at least equivalent to the amount of the LOC, as well as paying high bank fees.  These financing 
requirements make LOCs both expensive and burdensome.  They tie up substantial amounts of 
cash that ceases to be available to support institutional operations.  In contrast, obtaining a 
performance bond requires payment of only a small percentage of the face amount of the bond.  
Thus, the Department can obtain its protection without imposing punitive costs on the 
institution.105   
 
There are many other government agencies that accept performance bonds and find them 
workable to protect the government.  These include—among others—the Department of Health 
and Human Services, which requires performance bonds from home health service providers; the 

                                                 
103 Ex. 5, Gunderson Decl. ¶ 6. 
104 20 U.S.C. § 1099c(c)(3)(A).  
105 Ex. 5, Gunderson Decl. ¶¶ 4-6. 
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Department of Agriculture, which regularly requires surety bonds for various contractors and 
operators; the Department of Defense, which requires surety bonds in connection with, for 
example, the loan of army material; the Department of Interior, which requires performance 
bonds from certain operators conducting drilling operations; and the Environmental Protection 
Agency, which requires payment or performance bonds to ensure the financial responsibility of 
operators handling certain hazardous waste material.106 These federal agencies have all found 
that performance bonds protect them sufficiently, and have developed procedures and forms to 
ensure the instrument is effective.  
 
At the state level, 56 of the state educational agencies that regulate postsecondary institutions in 
47 states make use of performance bonds to protect the state and student interest.  Those 
jurisdictions are listed at Exhibit 18.  In other words, 47 states that have to collect from a bond 
when a school closes or fails to meet certain state law requirements find bonds to be effective.  
There is no reason ED cannot do the same. 
 
When this issue arises from time to time, ED offers the broad observation that it has had 
difficulty collecting on performance bonds in the past.  But ED has never provided any specifics 
to substantiate its position.  If those problems occurred, they must have been at least 20 to 25 
years ago, because ED has not allowed performance bonds for approximately that period.107  
Thus, any such experience is utterly outdated and irrelevant.  Moreover, ED has not attempted to 
develop a form of performance bond or standards for bonding companies that would make this 
instrument effective without imposing the massive financial burden on institutions that LOCs 
represent.  Ignoring the option of performance bonds cannot be justified when the HEA refers to 
using performance bonds in exactly this setting.  If ED moves ahead with any version of these 
LOC triggers, then it is essential to provide institutions the alternative of posting a bond.   
 
Performance bonds would be just as effective as LOCs for the purposes contemplated by the 
Proposed Rule.  The goal is to have funding available in the event an institution must ultimately 
pay for borrower claims, but funds are rarely if ever needed on an immediate, emergency basis in 
this context.  In addressing this issue, the Department also needs to consider when it actually 
needs to use the funds that it draws from LOCs or similar forms of surety.  We understand that 
ED needs to draw on LOC funds in particular circumstances and may face time pressures to draw 
the funds, but there is no comparable time pressure to actually use the funds.  As we understand 
current practice, the funds can only be used after a proceeding to review claims or establish 
liabilities (to pay student loan discharges or review close-out audits, for instance), which may 
require many months or even a year or more.  This is relevant because, if ED asserts that it may 
take time to collect on performance bonds, that would carry little significance.  ED actually has 
time to collect the funds because, as a general matter, it cannot put the funds to use for many 
months anyway. 
 
                                                 
106 See, e.g., 42 C.F.R. § 489.61 (2016) (requiring surety bonds for home health service providers); 7 C.F.R. 
§ 1530.107 (2016) (requiring surety from sugar refiners); 32 C.F.R. § 623.2(a)(1)(xiv) (2016) (requiring surety in 
connection with the loan of army material; 30 C.F.R. pt. 800 (2016) (requiring surety for certain surface mining 
operations); 40 C.F.R. § 144.63(b) (requiring financial assurances from certain hazardous waste operators and 
noting that a bond is an acceptable form of assurance).  
107 For ED’s last significant discussion and rejection of the use of performance bonds under the financial 
responsibility rules, see 59 Fed. Reg. 22,348, 22,381 (Apr. 29, 1994).  
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G.  The Mandatory Disclosures Raise Significant First Amendment Questions 
 
The Proposed Rule also mandates that schools make certain disclosures that, in many cases, will 
be misleading and untrue.  For example, Section 668.41(i) of the Proposed Rule requires that an 
institution disclose to prospective and enrolled students that the school has been required to 
provide financial protection to the Department under one of the financial responsibility triggers, 
such as a letter of credit.  The Proposed Rule, by design, requires this disclosure for the express 
purpose of signaling to prospective and enrolled students that the school lacks financial 
responsibility.  Thus, where a school actually is financially responsible, and a trigger is tripped 
that nevertheless requires this disclosure, the school is compelled to make an untrue and, as 
discussed above, potentially enormously harmful declaration.   
 
This mandatory disclosure requirement, like the letter of credit triggers, applies to non-profit 
institutions and proprietary institutions alike.  Schools in both sectors will be forced to make 
harmful statements about their financial conditions.  By requiring a school to disclose to students 
that it is financially at risk, even when that is not true (as discussed above), ED is compelling 
untrue speech in violation of the First Amendment.108 
 
H. The Proposed Rule Would Undercut Career Education Options and Access and 

Circumvent Congressional Intent 
 
Private sector career schools and colleges play a vital role in the country’s higher education 
system by providing distinctive, career-focused programs.109  Yet, once again this sector faces a 
Proposed Rule that will have a disproportionate impact on sector institutions.  The proposal to 
apply the repayment rate disclosures exclusively to proprietary institutions as well as the 
cascading of Letter of Credit requirements that would only apply to this sector is a perfect 
example of this discriminatory treatment. 
 
The Department’s efforts to develop rules that have an outsized effect on the proprietary sector 
has reached the point where the Department is, in reality,  seeking to limit or discontinue the 
sector’s participation in the Title IV programs by making the proprietary model 
unsustainable.  This is not about a school’s participation in Title IV; it is about student’s 
participation in postsecondary career education programs providing them a pathway to a 
successful life.  This is unfair to the millions of students who have chosen to attend proprietary 
institutions, especially students from under-represented populations110 who uniquely benefit 
from the programs and services these schools offer.  By designing regulations to target 
proprietary schools, the Department is, in essence, stepping into Congress’s role by changing the 

                                                 
108  See, e.g., Mass. Ass’n of Private Career Sch. v. Healey, Civ. A. No. 14-13706-FDS, 2016 WL 308776, at *22 
(D. Mass. Jan. 25, 2016). 
109 See Ex. 19, Steve Gunderson, The State of – and the Future for – Postsecondary Career Education, APSCU 
(Feb. 1, 2016), http://www.career.org/uploads/7/8/1/1/78110552/state-of-the-sector-2016-final-1-29-16.pdf. 
110 According to July 2016 Data from NCES: 67.8% of all graduates at 2-year career colleges were women, 
compared to 56.7% at public 2-year colleges; 24% of all graduates at 2-year career colleges were African-American, 
compared to 12.7% at public 2-year colleges and 24.9% of all graduates at 2-year career colleges were Hispanic, 
compared to 16.7% at public 2-year colleges.   See Ex. 20, Scott Ginder, et al., Postsecondary Institutions and Cost 
of Attendance in 2015–16; Degrees and Other Awards Conferred, 2014–15; and 12-Month Enrollment, 2014–15: 
First Look (Preliminary Data) (NCES 2016-112), National Center for Education Statistics (July 2016) at Table 3. 

http://www.career.org/uploads/7/8/1/1/78110552/state-of-the-sector-2016-final-1-29-16.pdf
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basic eligibility requirements for the Title IV programs.  We urge ED to regulate within those 
laws, rather than stretching their meaning beyond recognition to circumvent the intent of 
Congress and further shrink the proprietary sector. 
  

Recommendations 
 
Many of our recommendations are included in the discussion above, but certain key 
recommendations and points for clarification are summarized below.  
 
The changes to the financial responsibility regulations reflect a very ambitious and hurried effort 
to change a large part of a complex, well-balanced financial review system without adequate 
study of how the LOC triggers would work or their expected impact.  We recommend that these 
changes be withdrawn for further study and consultation with affected institutions and other 
groups across the U.S. higher education system, just as ED did with the most recent revisions to 
the financial responsibility regulations. 
 
As part of its further study (or as part of the necessary revisions if ED goes ahead with a final 
rule at this time despite these serious shortcomings), we offer these suggestions. 
 

1. Conduct a full study of the impact of these LOC triggers, and provide all necessary data 
for third parties to review that impact, including such subjects as: 
 

a. The number of institutions from across higher education expected to be required 
to post LOCs in the initial years; 

b. The dollar value of the LOCs, for institutions across higher education, in the 
initial years;  

c. The expected costs to institutions across higher education to obtain such LOCs; 
d. The number of institutions from across higher education that are expected to close 

or shrink by a material margin, as a result of these LOC demands, in the initial 
years; 

e. The number of students whose education will be disrupted due to such closures or 
curtailments in the initial years; and 

f. The impact on access to diverse educational programs for students in the initial 
years. 
 

2. Develop standards for LOC triggers that correlate with the existing composite score 
system to measure an institution’s ability to absorb negative events, rather than 
appending a new set of triggers that have no relationship to ED’s well-established 
composite score system. 
 

3. Refine the LOC triggers to focus on events with a known and measurable financial 
impact on the school. 
 

4. Reconsider the presumption that many of the trigger events have an ongoing effect for 
three years even after they are resolved, so that LOCs can be released when an institution 
can show that it has resolved the underlying issue. 
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5. Eliminate the automatic nature of the triggers so that the ED Case Teams review the 

actual impact of any event in light of the total financial circumstances of the school. 
 

6. Ensure that schools have a reasonable opportunity to respond and provide additional 
information with respect to any triggering event before any LOC is required to be posted.  
 

7. Allow institutions to use performance bonds or similar instruments as forms of acceptable 
surety under proposed Section 668.175(f).  

 
8. Eliminate any automatic aggregation of LOCs under proposed Section 668.175(f) to 

avoid the crippling financial consequence of large LOCs, which are difficult to obtain, 
and to limit potential school closures and other negative effects.  

 
9. In cases where a triggering event is focused on a particular campus or campuses within a 

multi-campus institution, or a particular program within an institution with multiple 
programs, use the Direct Loan revenues from the relevant campuses or programs as the 
base to calculate the value of the surety under proposed Section 668.175(f).   
 

10. We appreciate the flexibility to allow institutions to meet a cash escrow requirement 
based on a set-aside of Title IV funding for a discrete period under proposed Section 
668.175(h).  We suggest that period be at least 12 months, to correspond to the annual 
audit cycle, and that ED ensure a mechanism to consult with the school prior to activating 
any set-off procedure for that school.  
 

11. Please clarify ED’s meaning at page 39368 of the preamble that ED always retains 
“discretion,” even with respect to the mandatory LOC triggers, and if ED intends to 
adjust the value of LOCs up or down from the 10% minimum, or if ED intends to use its 
discretion in deciding when aggregation of LOC amounts is appropriate.   
 

12. Clarify what constitutes a material adverse effect under proposed Section 668.171(c)(10). 
 

13. Clarify if public institutions are exempt only from the LOC requirement, or also exempt 
from provisional certification, heightened cash monitoring, zone reporting and student 
warning requirements. 
 

14. Use the triggering events as factors to consider in the institution’s normal annual 
financial review and set LOC amounts—or other precautionary tools like heightened cash 
monitoring-level 1 or additional financial reporting—in that context, based on a wider 
range of information about the institution’s financial condition.  
 

15. Clarify what sort of governmental and non-governmental “oversight entities” are covered 
by proposed Section 668.171(c)(1).   
 

16. Eliminate any triggers based on the mere filing of a lawsuit by any government or private 
entity. 
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17. Eliminate any triggers based on any lawsuit that does not specify an alleged damage 

amount. 
  

18. Review and revise the $750,000 and 10% of current assets thresholds based on data 
applicable to the higher education system, rather than non-germane standards from other 
spheres. 
 

19. Eliminate any trigger for a teach-out in any circumstance in which the school can show 
that it is conducting an orderly teach-out pursuant to an approved teach-out plan. 
 

20. In cases where a teach-out of one campus within a multi-campus institution triggers an 
LOC, calculate the amount of the LOC based on the Direct Loan revenues of the closing 
campus.  
 

21. Clarify whether the breach of a loan agreement trigger applies to bond indentures or 
similar taxable or tax-exempt public bond instruments.  
 

22. In the non-profit context, clarify whether the “current assets” include current assets 
subject to any temporary or permanent restriction. 
 

23. Eliminate the 90/10 and cohort default rate triggers, or require additional institutional 
reporting, rather than an LOC, for schools that reach those triggers.  
 

24. Eliminate the significant fluctuation in Title IV funds trigger, or set a clear, measurable 
standard to define a “significant” fluctuation.  
 

25. Eliminate the “financial stress test” discretionary trigger until ED has published the form 
of the test for public comment. 
 

26. Eliminate the “high annual dropout rate” discretionary trigger, or set a clear, measurable 
standard to define such a “high” dropout rate. 

 
 

III. LOAN REPAYMENT RATE PROVISION IS CONTRARY TO THE GENERAL EDUCATION 
PROVISIONS ACT 

 
Section 668.41 of the Proposed Rule provides for a new loan repayment rate calculation and 
attendant “warning system” that ED would apply exclusively to proprietary institutions.  Such an 
application is both contrary to law and to the interests of the students that ED claims to protect. 
 
The Department is subject to the clear statutory mandate to apply its regulations equally to all 
institutions, except where Congress provides it with specific authority to do otherwise.  This 
principle has been a legal requirement since the 1968 enactment of the General Education 
Provisions Act, but in its Proposed Rule, ED seems to have ignored it:  
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(a) “Regulation” defined 
For the purpose of this section, the term “regulation” means any generally 
applicable rule, regulation, guideline, interpretation, or other requirement that- 
(1) is prescribed by the Secretary or the Department; and 
(2) has legally binding effect in connection with, or affecting, the provision of 
financial assistance under any applicable program. 
. . . 
(c) Uniform application 
All regulations shall be uniformly applied and enforced throughout the 50 
States.111 

 
Plainly stated, the Department simply has no legal authority to apply this loan repayment 
requirement to one particular class of institution participating in the Title IV programs.  
 
The statutory provision establishing the borrower defense to repayment112 is applicable to all 
students who have borrowed under the Federal Direct Loan Program, entirely independent of the 
nature of the participating institution, without further qualification.  It plainly does not 
distinguish among types of institutions or programs, and does not, either directly or by inference, 
permit the Department to draw any such distinction.113  ED may desire, as a matter of policy, to 
differentially regulate by institutional characteristic, but it simply lacks the legal authority to do 
so by fiat, absent statutory permission from Congress.  The Department has not addressed this 
issue or attempted to explain its authority to regulate in this selective way in its preamble 
commentary. 
 
A. Students Lose Protection Based on ED’s Selective Concern with Administrative 

Burden 

Beyond the lack of statutory authority, this provision is marred by ED’s unsupported rationale 
that contradicts ED’s stated purpose to serve all students.  ED attempts to justify the application 
of this provision only to proprietary schools based on an administrative burden argument that 
schools in other sectors of higher education that have fewer institutions with repayment rates 
below the threshold should not be required to take the steps otherwise required under this rule.114   
However, this means that hundreds of thousands of students enrolled at institutions with low 

                                                 
111 20 U.S.C. §§ 1232(a),(c) (emphasis added).  
112 20 U.S.C. § 1087e(h) (noting that ED must specify the acts or omissions of an “institution of higher education” a 
borrower may assert as a defense to repayment of a loan).  
113 In contrast, in the recent rulemaking on gainful employment, ED could point to 20 U.S.C. § 1002(b)(1)(A)(i), 
which distinguishes gainful employment programs from other types of programs as a component of eligibility for 
proprietary institutions, as the rationale to focus that regulation on a selective higher education sector.  There is no 
parallel with respect to borrower defense to repayment.  ED has distinguished certain aspects of the enforcement 
components of the Proposed Rule as between public and non-public (the latter encompassing institutions organized 
as for-profit or non-profit entities), notably with regard to the imposition of letter of credit requirements. Proposed 
Section 668.171(c).  However, this is not an exercise of the Department’s discretion: it is legally foreclosed from 
imposing a surety requirement on a state instrumentality. 
114 ED defines this threshold in the NPRM as 50% or fewer borrowers making progress on paying down their loans 
approximately five years after the loan entered repayment.    
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repayment rates, who would benefit from these calculations and warnings according to ED’s 
reasoning, are in fact denied that benefit. 
 
The Department provides a curious, fragmentary piece of data to support its position, noting that 
70% of the institutions with loan repayment rates below the threshold are from the proprietary 
sector and 30% from the non-profit and public sectors, according to the five-year repayment 
method in the College Scorecard, which ED deems “comparable.”115  This single point seems to 
carry all the weight of ED’s reasoning.  The five-year repayment rate refers to the 2008-2009 
pooled cohort (students entering repayment from October 1, 2008 to September 30, 2009) as 
measured in 2013 and 2014.  Thus, this measure applies to students who graduated into the worst 
recession and job market in the country since the 1930s, so these results may not be indicative of 
more long-term trends.116   
 
Further, an analysis of the underlying College Scorecard data shows much more.  Although ED 
ignores the 30% of institutions with loan repayment rates below the threshold that are from the 
non-profit and public sectors, that figure includes a significant number of institutions: 208.117  
The list of 208 institutions118 is at Exhibit 24.  They include 72 HBCUs or other types of 
Minority Serving Institutions and a substantial number of community colleges.119  If the goal of 
the Administration is to protect students, data shows that while 69% of the schools with default 
rates above 30% are for-profits, only 11% of the total students are enrolled in these schools.  
Literally, 89% of all students enrolled in schools with bad cohort default rates are attending 
public and non-profit schools.  Such data makes clear there is no basis for targeting the for-profit 
sector.120  
 
In addition, these non-profit and public institutions enrolled approximately 840,000 
undergraduate degree-seeking students in the fall of 2013.121  That compares to approximately 

                                                 
115 NPRM at 39,373. 
116 See generally Ex. 21, U.S. Bureau of Labor Statistics, The Recession of 2007-2009 (2012); Ex. 22, Joseph G. 
Altonji, Lisa B. Kahn, & Jamin D. Speer, Cashier or Consultant? Entry Labor Market Conditions, Field of Study, 
and Career Success (2013); Ex. 23, Brookings Institution, The Great Recession’s Toll on Long-Term 
Unemployment, Nov. 5, 2010, http://www.brookings.edu/blogs/jobs/posts/2010/11/05jobsgreenstonelooney.  
117 Data discussed in this paragraph is taken from the College Scorecard 2013 data file.  Institution-level figures 
were obtained by filtering the spreadsheet to include only currently operating main campuses with a five-year 
repayment rate less than or equal to .50. Branch campuses were excluded because the College Scorecard repayment 
rate cohort is provided at the main campus level. The universe of institutions with five-year repayment rates below 
the threshold was then filtered to include only public and non-profit institutions, resulting in a total of 208 
institutions.     
118 That number increases to 280 if branch campuses are included. 
119 The Minority Serving Institution figure includes Historically Black Colleges and Universities (“HBCUs”), 
Primarily Black Institutions (“PBIs”), and Hispanic-Serving Institutions (“HSIs”).  
120 Ex. 25, Preston Cooper, Don’t Single Out For-Profit Colleges for Policing, Forbes (July 18, 2016). 
121 The enrollment numbers in this section include all degree-seeking undergraduate students enrolled in each 
institution (including branch campuses) for the fall of 2013. Data used for this section is taken from the College 
Scorecard 2013 data file. Student-level figures were obtained by filtering the data to include only currently operating 
schools with a five-year repayment rate less than or equal to .50. Then the remaining enrollment figures were 
summed for each sector. Note that enrollment data was not provided for 6.4% of public and non-profit campuses, so 
the total number of undergraduate degree-seeking students currently enrolled at nonprofit and public institutions 
with 5-year repayment rates of 50% or below may be greater than the estimate above.  

http://www.brookings.edu/blogs/jobs/posts/2010/11/05jobsgreenstonelooney
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847,000 students at the proprietary institutions with repayment rates below the same threshold.122   
Thus, almost equal numbers of degree-seeking undergraduate students in the proprietary and 
public/non-profit sectors are attending schools with low repayment rates, but only half of them 
will receive a warning under the Proposed Rule.   
 
The Department goes to great lengths to indicate the importance of this repayment rate 
information to students.   
 

In addition to our interest in ensuring that students have accurate and 
complete information on which to base decisions about attending an 
institution, the Department has a significant interest in ensuring 
transparency more broadly.123 
 
In deciding to enroll or continue attendance at any institution of higher 
education, students are making a substantial personal commitment that 
may mean incurring considerable amounts of student loan debt. Such a 
decision should, to the greatest extent possible, be an informed one. We 
believe that the warning related to loan repayment under proposed 
§ 668.41(h) and the financial protection disclosure under § 668.41(i) 
would provide students with important information in making their 
educational and financial decisions.124 

 
Notwithstanding its own reasoning, ED offers no valid basis for applying its rationale only in 
some cases and only for some students.  ED’s contorted logic to justify this provision would 
leave 847,000 students ignorant that their institutions have low repayment rates which, according 
to ED, is information those students need to make informed decisions.  Apparently, ED’s 
purported interest in transparency and informed decision-making does not extend to all students, 
and it would appear to be trumped by ED’s selective concern with “administrative burden” or, 
more likely, its selective focus on proprietary institutions.  
 
The Department cites a Brookings Institute paper to support its singular focus on the proprietary 
sector, but that paper specifically negates any attempt to justify singling out one institution type 
for added administrative burden, noting “[r]ates of negative amortization are also rising within 
all institution types as more borrowers avail themselves of lower payment options to manage 
their finances during periods of hardship.”125  Again, ED has chosen to ignore inconvenient parts 
of the data that undermine its regulations. 
 

                                                 
122 Note that enrollment data was not provided for 8.4% of proprietary campuses, so the total number of 
undergraduate degree-seeking students currently enrolled at proprietary institutions with 5-year repayment rates of 
50% or below may be greater than the estimate above.  
123 NPRM at 39,374.  
124 Id. at 39,372. 
125 Adam Looney & Constantine Yannelis, “A Crisis in Student Loans? How Changes in the Characteristics of 
Borrowers and in the Institutions They Attended Contributed to Rising Loan Defaults,” Brookings Papers on 
Economic Activity (Fall 2015), 47-48 (emphasis added), https://www.brookings.edu/wp-
content/uploads/2015/09/LooneyTextFall15BPEA.pdf.  

https://www.brookings.edu/wp-content/uploads/2015/09/LooneyTextFall15BPEA.pdf
https://www.brookings.edu/wp-content/uploads/2015/09/LooneyTextFall15BPEA.pdf
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Further, we would assume that all institutions with low loan repayment rates, or repayment rates 
that are near the threshold, need that information in order to improve their services and raise their 
rates.  That would be in the long-term interest of those institutions as well as their students.  
Under ED’s approach, in the name of preventing “administrative burden” on certain institution 
types, the loan repayment rates for these and other institutions would not even be calculated (let 
alone disclosed as warnings), so the institutions that truly need to make improvements for the 
welfare of their students would not have the necessary information.  This is illogical as well as 
without legal foundation.  
 
B. Loan Repayment Rate Warning Means Nothing in a Vacuum 

Additionally, under the Department’s selective approach, the repayment rate will not be helpful 
to potential students because students will not be able to compare the disclosed rates with the full 
range of available institutions, public and nonprofit as well as for-profit.  A student cannot be 
expected to make sense of a repayment rate in a vacuum.  The meaning of such rates only makes 
sense if presented for all schools across higher education sectors, allowing students to compare 
institutions.   
 
Indeed, the classification is clearly both invidious and affirmatively misleading.  Students who 
do not receive a repayment rate warning about a certain non-profit or public institution would 
reasonably assume that such school has a positive repayment rate.  So in this regard the 
Department is committing the same sin of omission for which it so vehemently lambasts what it 
considers “bad” schools: failure to provide information resulting in a misleading, and potentially 
harmful, conclusion.   The College Scorecard shows (and the Proposed Rule ignores) that is not 
the case for more than 200 institutions.  The fact is that ED’s proposal will by regulation provide 
misleading information affecting fully half of the students attending institutions with low 
repayments rates.    
 
C. Multiple Loan Repayment Rates Will Confuse Students 
 
In recent years, ED has proposed at least four different methods for measuring and evaluating 
loan repayment rates, including two methods that are in effect now or will be in effect as of 
January 2017 when ED releases its new disclosure template.126  Every time ED returns to the 
kitchen, it comes up with a new recipe.  This multiplicity of rates has inevitably led to consumer 
doubt and confusion.  Moreover, the main public page of the College Scorecard uses a 3-year 
repayment rate, so ED appears to believe a 3-year rate is most informative for the general reader, 
but the Proposed Rule uses a 5-year rate.  Current and potential students reviewing this mashup 
of data—one hesitates to term it “information”—would have to decide how they should choose 
between variable and conflicting rates that purport to measure the same thing.  This is another 
example of the use of confusing and misleading information in the name of useful public 
disclosures.  
  
 
 
                                                 
126 34 C.F.R. § 668.413(b)(3); see also Ex. 26, U.S. Dep’t of Educ., College Scorecard Data, 
https://collegescorecard.ed.gov/data/documentation (last visited August 1, 2016). 

https://collegescorecard.ed.gov/data/documentation
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D. The Expansion in Income-Driven Repayment Plans Drives Down Repayment Rates 
 
Remarkably, the repayment rate provision fails to take into account students who may be 
repaying their loans through the many income-driven repayment plans that the Administration 
has actively promoted.  These plans —the Income-Based Repayment Plan, the Income-
Contingent Repayment Plan, and the Public Service Loan Forgiveness Program, Pay As You 
Earn, and Revised Pay As You Earn—cap a borrower’s monthly loan payments for select federal 
loans based on the borrower’s income and family size.  The Administration praises individuals 
who sign up for such plans as “responsible borrowers.”127   
 
Income-driven repayment plans allow borrowers to make smaller monthly payments based on 
their individual incomes as they start their careers, hit a rough patch in their careers or undergo 
any of myriad life events that can cause a decline in income.  Smaller payments are perfectly 
good and appropriate for these borrowers, but, inevitably, they result in lower repayment rates 
for the schools.  In many cases, the monthly payments are lower than the amount of interest that 
is accruing on the loan.  Thus, borrowers are making timely payments of the amount required 
and keeping their loans in good standing, even though their loans are in negative amortization; in 
other words, the principal balances are not decreasing.  Under ED’s repayment rate formula, 
these borrowers’ loans would lower the institution’s repayment rate and the institution might be 
penalized for the decisions its former students who are following the Administration’s advice to 
enroll in one of the income-driven plans.  The Proposed Rule does not make any allowance for 
these borrowers, and the result is a distortion of the repayment rate that ED is pushing on one 
targeted group of institutions.   
 
The Obama Administration has promoted these plans aggressively and effectively, and we 
support the Administration in this effort.  As of March 2016, nearly 4.9 million Direct Loan 
borrowers were enrolled in income-based repayment plans.  The Administration’s promotional 
efforts are clearly working, because this is a 40% increase since March 2015 and a 117% 
increase since March 2014.128  
 
We strongly endorse income-based repayment plans, particularly for students who have 
graduated or left school in recent years and entered a very tough job market.  However, these 
borrowers must be excluded from the loan repayment rate calculation.  By failing to exclude 
them from the calculation, ED is undermining its own success by adding a burden on institutions 
where borrowers have responsibly chosen an income-driven plan.  This not only drives down 
repayment rates, but also provides an incomplete and inaccurate picture of repayment capacity to 
the very borrowers that this information is supposed to accurately inform.  
 
 
 
 

                                                 
127 Ex. 27, Megan Slack, Income Based Repayment: Everything You Need to Know, White House Blog (Jun. 7, 
2012), https://www.whitehouse.gov/blog/2012/06/07/income-based-repayment-everything-you-need-know.  
128 Ex. 28, Matt Sessa, Federal Student Aid Posts Updated Reports to FSA Data Center, U.S. Dep’t of Educ., 
Federal Student Aid (Jun. 16, 2016),  
http://www.ifap.ed.gov/eannouncements/061616FSAPostsUpdatedReportsToFSADataCenter.html.  

https://www.whitehouse.gov/blog/2012/06/07/income-based-repayment-everything-you-need-know
http://www.ifap.ed.gov/eannouncements/061616FSAPostsUpdatedReportsToFSADataCenter.html
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Recommendations 
 

Many of our recommendations are included in the discussion above, but for purposes of clarity 
this section quickly summarizes key recommendations: 
 

1. The repayment rate calculation and warnings in Proposed Section 668.41(h) should be 
eliminated or applied equally across all sectors, unless Congress acts in this area.  
 

2. If this section is not eliminated, then the Department must apply it equally to institutions 
in all sectors of higher education, and the repayment rate calculation should be adjusted 
to take into account the effects of income-based repayment on an institution’s calculated 
repayment rate.  Additionally, to avoid confusing students, the Department should use 
one of the repayment rate methodologies that is or will be in effect as of January 2017 
rather than create a new methodology. 

 
IV. ARBITRATION BAN AND CLASS ACTION WAIVER 

The Proposed Rule demonstrates the very hostility to arbitration agreements that motivated 
Congress to enact the Federal Arbitration Act (the “FAA”) over 90 years ago.  The underlying 
assumption in the Proposed Rule that arbitration agreements are harmful to students and will 
limit their recoveries as compared with class action lawsuits is fundamentally flawed and 
contrary to the views of Congress – which long ago made the encouragement of arbitration a 
national policy – and of the United States Supreme Court – which has repeatedly held over 
several decades that such agreements are cost effective, efficient and fair, and must be permitted 
without interference by state or federal agencies.   
 
The ban on agreements to arbitrate and waive class actions is contrary not only to well-
established law but also to the best interests of students and schools.  In particular, the ban is 
likely to deny recourse to students at small and medium-sized schools, who will have difficulty 
obtaining counsel to represent them because plaintiffs’ class action lawyers will not take cases 
with little likelihood of large classes, large recoveries and large attorney’s fees.  For large 
schools, the ban on arbitration agreements is a boon to the plaintiffs’ bar, which will seek out 
large classes of students with the goal of obtaining high-value settlements that inevitably result in 
minimal recovery for individual students but potentially millions in attorney’s fees.   
 
A. Arbitration Agreements Afford Students and Schools a Quick, Cheap, Effective and 

Fair Method of Dispute Resolution 
 
The Department’s prohibition on arbitration agreements is badly misguided.  Arbitration is a 
quicker, cheaper and more effective method of adjudicating small claims than class action 
litigation, and it benefits students.  Structured arbitration for consumers under the auspices of 
organizations like the American Arbitration Association (“AAA”), for example, has become 
sophisticated in its protection of consumers.  The process offers subject matter experts as neutral 
decision-makers, and it is easy and inexpensive for students to participate fully, without the need 
for lawyers.  Under the AAA Consumer Arbitration Rules, for example, consumers’ fees are 
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capped at a $200 filing fee,129 which is half the cost of filing a complaint in federal court.130  The 
AAA’s Consumer Arbitration Rules further provide that the school would bear the costs of hiring 
the arbitrator and using the AAA’s procedures.131  Additionally, arbitrators handle few disputes 
at a time and can shepherd them to a quick resolution, whereas the average federal district court 
judge has 631 pending cases, and the average civil case takes 26.7 months from filing to trial.132 
 
In considering its arbitration agreement ban, the Department relied on a study by the Consumer 
Financial Protection Bureau (“CFPB”),133 but the Department ignored that this same study found 
that arbitration resolved disputes up to twelve times faster than litigation.134  In fact, the CFPB 
found that arbitration resulted in consumers receiving awards averaging over $5000.135  By 
contrast, in class action lawsuits, while plaintiffs’ attorneys typically receive millions in fees, 
class members receive an average award of only $6.29.136  
 
Both Congress and the United States Supreme Court recognize that the efficiency and low cost 
of arbitration, compared to the cost of going to court, benefits consumers (students), but the 
Department failed to consider these critical benefits.  The Department did not consider these 
benefits or study their use in higher education.  The Department’s failure to do so, and its 
resulting decision to ban arbitration agreements, deprives students of a low-cost, effective way to 
obtain relief in disputes against their schools. 
 
B. The Proposed Rule Benefits the Plaintiffs’ Bar at Students’ Expense 
 
The proposal also would have a particularly detrimental effect on students who attend small and 
middle-sized schools.  Plaintiffs’ attorneys will be incentivized to bring class claims on behalf of 
large numbers of students against big schools in order to earn sizable attorneys’ fees.  But these 
lawyers will have no incentive to bring claims on behalf of an individual student or a small group 
of students, because of the limited possibility of earning fees.  Arbitration is designed to 

                                                 
129  Ex. 29, American Arbitration Association, Consumer Arbitration Rules: Costs of Arbitration, 33-36 (Jan. 1, 
2016), https://www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTAGE2021425&revision=latestreleased  
(“Consumer Arbitration Rules”). 
130  There is a $400 filing fee for civil actions.  See, e.g., United States District Court for the District of Columbia  
Clerk’s Office General Information and Filing Procedures III.E.1, 
 http://www.dcd.uscourts.gov/sites/dcd/files/local_rules/2016LRSupplementwithAttachments.pdf.  
131  Ex. 29, Consumer Arbitration Rules. 
132  Ex. 30, Administrative Office of the U.S. Courts, U.S. District Court National Judicial Caseload Profile (Mar. 
31, 2016), available at http://www.uscourts.gov/file/19995/download.  
133  Consumer Financial Protection Bureau, Arbitration Study: Report to Congress, pursuant to Dodd-Frank Wall 
Street Reform and Consumer Protection Act § 1028(a) (Mar. 2015), available at 
http://files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf (“CFPB Report”).   
134 Ex. 31, Jason Oxman, Arbitration Restrictions Could Hurt Consumers, American Banker (Jul. 16, 2015), 
http://www.americanbanker.com/bankthink/arbitration-restrictions-could-hurt-consumers-1075424-
1.html?zkPrintable=true (“Arbitration Restrictions”); see also Ex. 32, Christopher R. Drahozal & Samantha Zyontz, 
An Empirical Study of AAA Consumer Arbitrations, 25 Ohio St. J. on Disp. Resol. 843, 845, 917 (2010) (arbitrations 
resolved on average in 7 months).      
135 The CFPB found that in 32 arbitrations in which an arbitrator awarded consumers relief, the total amount of 
affirmative relief awarded was $172,433, averaging $5388.53 per consumer.  See CFPB Report, 1.4.3. 
136  Ex. 31, Arbitration Restrictions. 

https://www.adr.org/aaa/ShowProperty?nodeId=/UCM/ADRSTAGE2021425&revision=latestreleased
http://www.dcd.uscourts.gov/sites/dcd/files/local_rules/2016LRSupplementwithAttachments.pdf
http://www.uscourts.gov/file/19995/download
http://files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf
http://www.americanbanker.com/bankthink/arbitration-restrictions-could-hurt-consumers-1075424-1.html?zkPrintable=true
http://www.americanbanker.com/bankthink/arbitration-restrictions-could-hurt-consumers-1075424-1.html?zkPrintable=true
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eliminate the need for lawyers at all, by simplifying the process and empowering individuals to 
bring their disputes forward.137   
 
In the absence of an agreed arbitration process, the alternative for students at smaller institutions 
is to attempt to navigate litigation in court without representation.  Proceeding pro se in court 
will be far more challenging for a student than participating in arbitration proceedings, which are 
designed to accommodate unrepresented individuals.  As a result, students with lower-value 
claims who attend small and middle-sized schools are disadvantaged under the Proposed Rule.  
 
C. The Proposed Rule is Contrary to Statute and Supreme Court Precedent 
 
The proposed ban also conflicts with and is preempted by the FAA.  Congress passed the FAA to 
establish a national preference for resolving disputes by arbitration if the parties agree to do so, 
and to ensure that arbitration agreements are treated the same as other contracts.138  The FAA 
prohibits statutes, regulations or rulings that would invalidate or refuse to enforce agreements to 
arbitrate.  In accordance with the FAA, arbitration agreements are “valid, irrevocable, and 
enforceable” as written.139  The FAA declares a national policy that parties are free to agree to 
resolve disputes by arbitration.140  It is for these reasons that the Supreme Court had found that 
the FAA displaces conflicting law.141  And just as the FAA preempts conflicting state laws,142 it 
also invalidates federal regulations that conflict with the FAA and Congress’s intent in passing 
the statute.143   
 
As the Supreme Court has explained several times in recent years, Congress decided that the 
benefits of individual arbitration – including speed, efficiency, low cost, and the ability to select 
expert adjudicators – were ample bases to justify this federal policy.144 Consequently, the 
Supreme Court and many lower courts have upheld such clauses in the face of laws and 
regulations (like the Proposed Rule) that otherwise would prohibit arbitration agreements.   
 
Specifically, the Proposed Rule contradicts a series of Supreme Court cases upholding 
agreements that waive the right to go to court, to have a jury trial, and to proceed as a class.  For 
example, in 2011, the Supreme Court held that the FAA preempted a state rule that treated class 
action waivers in consumer contracts as unconscionable as a matter of policy, even if the states 
thought such a policy was “desirable” for other reasons.145  And in 2013, the Supreme Court 
refused to find that arbitration agreements were inconsistent with complex antitrust laws and 
                                                 
137  The CFPB found that there was “no marked variance in the rate at which consumers obtained relief via arbitrator 
decisions on the merits of their claims” between consumers who were represented by counsel and those who were 
not in arbitration proceedings.  CFPB Report at 5.6.11.  By contrast, all of the class actions that the CFPB analyzed 
were proceedings in which consumers had counsel, and 24% of the total cash awards was paid to counsel as 
attorneys’ fees.  CFPB Report at 1.4.7.    
138  AT&T Mobility LLC v. Concepción, 563 U.S. 333, 344 (2011); Buckeye Check Cashing, Inc. v. Cardegna, 546 
U.S. 440, 443 (2006).   
139  9 U.S.C. § 2. 
140  Preston v. Ferrer, 552 U.S. 346, 353 (2008).    
141  Id.     
142  Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). 
143  See, e.g., Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81, 86 (2002). 
144  Concepción, 563 U.S. at 348; Stolt–Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 685 (2010). 
145  Concepción, 563 U.S. at 351-52. 
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held that it was “simply irrational” to assume that Congress implicitly intended to ban arbitration 
agreements in enacting the federal antitrust laws; absent an express contrary congressional 
command, parties must be free to enter into arbitration agreements without federal governmental 
interference.146    
  
These decisions highlight the value of arbitration agreements to consumers and others, and these 
decisions are binding on the Department.   Even if the Department were to consider restrictions 
on arbitration and class action waivers “desirable,” such restrictions are invalid because they are 
inconsistent with the FAA.  There is no congressional command in the Higher Education Act 
(“HEA”) that permits the Department to supersede the FAA (as discussed further below).  
Therefore, the Department’s proposed ban on arbitration agreements must yield to the FAA. 
 
Moreover, the provision of the Proposed Rule requiring schools to submit arbitral records to the 
Secretary, Section 685.300(g), similarly violates the FAA to the extent it renders unenforceable 
confidentiality provisions in arbitration agreements.  Parties may voluntarily agree to 
confidentiality clauses in arbitration agreements, so long as the agreements are not 
unconscionable or otherwise illegal under state law, and they must be enforced according to their 
terms under the FAA.147 
 
D. ED Lacks Statutory Authority to Ban Arbitration Agreements in the Proposed Rule 
 
There is really no reason why the Proposed Rule includes a prohibition on arbitration agreements 
in the first place.  Banning arbitration agreements is not within the scope of the statutory 
authority underlying the Proposed Rule.  The statutory authority the Department cites for the 
measures proposed in § 685.300(d)-(i) have nothing whatsoever to do with the prohibition of 
class action waivers, the ban on mandatory pre-dispute arbitration agreements, the non-
enforcement of arbitration agreements, or related compliance measures.   
 
The Department first cites Section 454(a)(6) of the HEA, 20 U.S.C. § 1087d(a)(6), which 
governs Direct Loan Participation Agreements and allows the Secretary to establish regulations 
“necessary to protect the interests of the United States and to promote the purposes of” the Direct 
Loan Program.148  Although this provision confers on the Department authority to determine 
qualifications for schools to participate in the Direct Loan Program, it does not overrule the FAA 
either expressly or implicitly.  Nothing suggests that Congress intended Section 454(a)(6) to 
implicitly overrule the longstanding FAA.149  Just as the Supreme Court held that it was 
“irrational” to assume the antitrust laws intended to overrule the FAA absent evidence of 
Congress’s intent to do so, here it would be irrational to assume that the HEA implicitly 
overruled the FAA.150 
 

                                                 
146  Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2309 (2013). 
147  See, e.g., Ali v. J.P. Morgan Chase Bank, N.A., No. 14-15076, 2016 WL 1380922, at *1 (9th Cir. Apr. 7, 2016); 
Century Indem. Co. v. Certain Underwriters at Lloyd's, London, 592 F. Supp. 2d 825, 828 (E.D. Pa. 2009). 
148  NPRM at 39,384. 
149  See Midlantic Nat. Bank v. New Jersey Dep’t of Envtl. Prot., 474 U.S. 494, 506 (1986). 
150  Italian Colors Rest., 133 S. Ct.  2309. 
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The Department also cites Section 455(h) of the HEA, 20 U.S.C. § 1087e(h), which states, 
“Notwithstanding any other provision of State or Federal law, the Secretary shall specify in 
regulations which acts or omissions of an institution of higher education a borrower may assert 
as a defense to repayment of a loan made under this part….”151  But this provision confers 
authority on the Secretary to regulate the substantive “acts or omissions” that constitute borrower 
defenses, not to regulate agreements between students and their schools about their dispute 
resolution procedures.  And although agencies are typically entitled to deference in their 
interpretation of a statute administered by the agency, “this principle has no application where, as 
here, the agency has misinterpreted its statutory mandate.”152  Here, while the Department 
“believe[s] that the overall ‘purpose’” of Section 455(h) “is to make loans that will then be 
repaid,”153 it does not follow that banning class waivers and arbitration agreements will make it 
more likely that loans will be repaid.  The Department cites no evidence or logic for such a 
conclusion. 
 
There is another reason the Department cannot ignore the FAA and unilaterally decide that 
requiring individual arbitration is bad in all cases.  While Congress included the phrase 
“Notwithstanding any other provision of State or Federal law” in Section 455(h), Congress did 
not include this phrase in Section 454(a)(6), meaning the Secretary may not disregard other laws 
when establishing eligibility requirements for the Direct Loan Program.154  The Department 
cannot ignore this distinction.  The Secretary simply cannot contradict the FAA in imposing 
conditions on participation in the Direct Loan Program and lacks statutory authority for proposed 
34 C.F.R. § 685.300(d)-(i). 
 
E.  ED’s Failure to Provide Substantial Evidence in Support of Banning Arbitration  
 Agreements is Arbitrary and Capricious 
 
The Department’s rationale for prohibiting arbitration is also based on conflicting data that even 
the Department admits does not support its proposal.  The Department relied solely on the 
CFPB’s study, but even the Department concedes that that study was  
“inconclusive on whether individual arbitration conducted during the Study period is superior or 
inferior to individual litigation in terms of remediating consumer harm….”155  Yet despite this 
significant and admitted absence of supporting evidence, the Department concluded that “the 
findings and reasoning of the CFPB support the protections for Direct Loan borrowers of the 
kind we propose here.”156   
 
In addition, the Department did not cite any evidence at all in support of the ban on agreements 
to attempt to resolve disputes using a school’s informal grievance policies.  Given the 
Department’s concession that the CFPB’s study was inconclusive, and the lack of any other 

                                                 
151  NPRM at 39,381. 
152  Ass’n of Am. Railroads v. Costle, 562 F.2d 1310, 1318-19 (D.C. Cir. 1977). 
153  NPRM at 39,381. 
154  See Roberts v. Sea-Land Servs., Inc., 132 S. Ct. 1350, 1357 (2012). 
155  NPRM at 39,382. 
156  Id. 
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support for its position, it was error for the Department to rely on that evidence as support for the 
Proposed Rule.157 
 
F. ED’s Failure to Consider Conflicting Evidence is Arbitrary and Capricious 
 
The Department also ignored evidence that supports the use of arbitration in consumer contexts.  
An agency must consider contradictory evidence when writing its rules.158  Yet the Department 
violated its obligation by relying only on the CFPB’s flawed study.  An independent academic 
analysis of the CFPB’s study found it contained substantial methodological flaws and did not 
allow for meaningful comparison of arbitration and class actions.159  For example, the CFPB 
failed to consider data about settlements in arbitration—the likely outcome in a majority of 
arbitrations, as in litigation—and instead made “a false apples-to-oranges comparison” of 
arbitration awards and class action settlements.160   
 
The Department did not consider any of these critiques or limitations of the data in the CFPB’s 
study when it relied solely on that study and on anecdotal evidence of abuse for its proposed ban 
on arbitration agreements and class action waivers.  The Proposed Rule is not supported by 
substantial evidence. 
 

Recommendation 
 

Many of our recommendations are included in the discussion above, but for purposes of clarity 
this section quickly summarizes the key recommendation: 
 
1.  Section 685.300(d): The Department should eliminate its ban on arbitration agreements from 
the Proposed Rule.  Instead, the Department should undertake a process to arrive at suggested 
best practices for alternative dispute resolution so as to facilitate appropriate resolution of 
conflicts. 
 

V. CONCLUSION 
 

We strongly endorse the Department’s goal to protect students and afford them debt relief when 
they are the victims of fraudulent or intentionally misleading conduct by the institutions they 
attend.  At the same time, we urge the Department to resist the temptation to rush a complex 
regulation through the rulemaking process in an effort to solve the student debt problem without 
fully understanding the impact of its aggressive new mandates. 

                                                 
157  See, e.g., City of Centralia, Wash. v. FERC, 213 F.3d 742, 743-44 (D.C. Cir. 2000) (granting petition for review 
where agency “concedes that the study could prove inconclusive” and had “no meaningful hard evidence” to support 
position); Arizona Pub. Serv. Co. v. United States, 742 F.2d 644, 653 (D.C. Cir. 1984) (board’s conclusion based on 
“inconclusive” evidence was “arbitrary and unsupported by substantial evidence in the record”). 
158  Lakeland Bus Lines, Inc. v. N.L.R.B., 347 F.3d 955, 962 (D.C. Cir. 2003). 
159  Ex. 33, Jason Scott Johnston and Todd Zywicki, Research Summary: The Consumer Financial Protection 
Bureau’s Arbitration Study: A Summary and Critique (Aug. 2015), 
http://mercatus.org/sites/default/files/Johnston-CFPB-Arbitration-summary.pdf; Ex. 34, Jason Scott Johnston and 
Todd Zywicki, The Consumer Financial Protection Bureau’s Arbitration Study: A Summary and Critique (Aug. 
2015), http://mercatus.org/sites/default/files/Johnston-CFPB-Arbitration.pdf, at 6. 
160  Id. 

http://mercatus.org/sites/default/files/Johnston-CFPB-Arbitration-summary.pdf
http://mercatus.org/sites/default/files/Johnston-CFPB-Arbitration.pdf


 

58 

 
In offering these comments, we echo the sentiments of such distinguished journals as The 
Washington Post, Time and Forbes161 in strongly suggesting that the NPRM should be 
withdrawn for careful, reasoned study to assess the Proposed Rule’s impact on the country’s 
entire higher education system. 
 
In addition, we strongly urge the Department to withdraw the ancillary and damaging portions of 
this NPRM that have nothing to do with borrower defense, most notably the revisions to the 
financial responsibility regulations and the ban on arbitration agreements.  These provisions will 
sharply reduce students’ access to diverse programs, including but not limited to postsecondary 
career-education programs, and including programs offered at many reputable schools that are 
helping hundreds of thousands of students reach their educational goals. 
 
 
 
 

                                                 
161 Ex. 35, Editorial, An Overreach on For-Profit Colleges: The Education Department’s Bailout of Student 
Borrowers May Backfire, Wash. Post (July 18, 2016); Ex. 36, William J. Bennett, Taxpayers Shouldn’t Have to Pay 
for Unhappy College Students, Time (July 27, 2016); Ex. 25, Preston Cooper, Don’t Single Out For-Profit Colleges 
for Policing, Forbes (July 18, 2016). 
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Operator: Welcome and thank you for standing by. At this time all participants are in 

listen-only mode until the question and answer session. To ask questions 

please press Star and then the number 1. 

 

 This call is being recorded. If you have any objections you may disconnect at 

this point. Now I will turn the meeting over to your host, the Assistant Press 

Secretary of the U.S. Department of Education, Ms. Kelly Leon. Ma'am, you 

may begin. 

 

Kelly Leon: Good afternoon. Thanks for joining us today. As our operator mentioned, I'm 

Kelly Leon, the Assistant Press Secretary here at the Department. Welcome, 

and thank you again for joining us. 

 

 The focus of today's press call is the Department's regulation that clarifies, 

intensify and strengthen existing regulations that grant students loan 

forgiveness if they were defrauded or deceived by an institution. 

 

 Earlier this morning the Department publishes an unofficial copy of the 

Notice of Proposed Rule Making. The Department's press release, a helpful 
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FAQ, a plain language summary document has all been posted on our Web 

site under our Press Releases section. But if for some reason you have not 

received those documents or have access to them please email press@ed.gov.  

 

 For today's conversation we'll begin with remarks from Secretary King, and 

then turn over the conversation to Undersecretary Mitchell, and then we'll 

open it up for questions.  

  

 As a reminder, today's call is on the record. Without further ado, Secretary 

King. 

 

John King: Thanks, Kelly. I will get to today's announcement in a moment but first I want 

to acknowledge the collective grief and dismay that all of us are feeling as we 

learn more about the horrific hateful killings that occurred in Orlando. 

 

 Even as we go on with our work, our thoughts are with those struck down and 

with their families as they try to cope with their unspeakable loss. As 

President Obama said yesterday, no act of hate or terror will change the values 

that we, as Americans, hold dear - tolerance, inclusivity, love for our fellow 

Americans, and love for our country. 

 

 The President also said this is a sad reminder that such shootings can occur 

anywhere - schools and colleges. The words Columbine, Virginia Tech, Sandy 

Hook, Roseburg summon for all Americans, but for educators in particular, 

memories of young lives ended too early and of potential unrealized. 

 

 Today and the days to come are also going to be particularly hard for the 

families who lost their loved ones as well as the educators who were witness 

to those deadly acts of violence. They need our support and whatever comfort 

we can provide.  

mailto:press@ed.gov
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 I also want to offer my support for educators across the country, but especially 

in Florida, as they discuss the killings with their students and try to help them 

make sense of the senseless and understand what is beyond our understanding. 

 

 This is difficult, emotionally-draining work, and I thank all of our teachers, 

principals, school counselors and educators of all kinds for being there for our 

students. We know that hatred for those who are different from us still exists 

in America as it does around the world.  

 

 We place an enormous burden on our educators as we ask them to not only 

teach academics but also to help their students understand that our classroom, 

schools, communities, businesses and nation are all stronger when we 

embrace and celebrate our differences. 

 

 This is work that occurs every day in our schools and is not acknowledged 

often enough. But it is work that gets us closer every day to being the kind of 

country we want to be and moves us forward even as Orlando reminds us of 

how that work must continue generation after generation. 

 

 Turning to today's announcement, when President Obama came into office he 

set a simple but ambitious goal for the nation to once again lead the world in 

college graduation. He set that target because a college degree remains one of 

the best investments anyone can make in his or her future and in our shared 

economic success. 

 

 But that's only true if it's a meaningful degree that helps you land a better job, 

not if it's a worthless piece of paper that's an artifact of deception rather than 

proof of accomplishment. That's why since the earliest days of this 
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administration we have worked to crack down on schools that aim to defraud 

their students and stick taxpayers with the bill. 

 

 We strengthen protections against deceptive sales pitches and close loopholes 

and laws preventing aggressive recruitment practices. We've urged states to 

step up in their role as authorizers and the creditors to consider student 

outcomes. 

 

 We're implementing landmark regulations that ensure that clear college 

programs serve their students well or lose eligibility for student aid. More 

recently we created a new student aid enforcement unit to expose and punish 

bad actors. 

 

 We've called repeatedly on Congress to work with us on these issues. Our 

message is clear. The Obama administration will not sit idly by while dodgy 

schools leave students with piles of debt and taxpayers holding the bag. 

 

 Today we're building on our record of action with new proposed rules that that 

would realize two simple principles. One, students who were defrauded 

deserve an efficient, transparent and fair process to get the loan relief to which 

they are legally entitled. And, two, schools that harm their students should be 

on the hook for the damage. 

 

 For students at fraudulent or failing institutions, these regulations would 

streamline the process of being made whole. That's their legal right. That 

includes providing relief for groups of students who were defrauded on math 

without the need for individual applications. 

 

 For schools that are thinking of skirting the law or their commitment to 

students, these rules ought to make them think twice. Schools that trigger 
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various trip wires through misconduct or financially risky behavior will be 

forced to pony-up funds on the front end so that taxpayers aren't left holding 

the bag if they close or their students qualify for lowering relief. 

 

 Those schools and for-profits whose former students struggle in large number 

to repay their loans will be required to provide plain language warnings to 

prospective students. 

 

 In the days of using fine print clauses that trick students into signing away 

their legal rights will be over. For too long schools have used so-called 

mandatory pre-dispute arbitration to skirt accountability for their actions. 

These tactics bar access to the court system for students who have been 

wronged.  

 

 Our rules would ban schools from using these clauses to deny students their 

day in court or force them to go it alone instead of joining together in court 

with other who have been harmed. And they would put a stop to gag rules that 

deter or prohibit students from speaking out about their experiences and 

warning others. 

 

 As I mentioned at the start, today's announcement is the latest in a long line of 

measures the administration has taken to protect students and taxpayers. But 

as I've said before, we can't do it alone. States can and should do more to 

oversee schools in their jurisdiction and fulfill their importance and 

longstanding responsibility to protect students. 

 

 Congress needs to join us in putting students first instead of fighting to protect 

institutions. They could start by closing the 90-10 loophole that makes 

veterans prime targets for predatory colleges and reinstating the stronger 85-

15 ratio. 
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 They should support our enforcement and oversight efforts and stop fighting 

against common sense rules that protect students and taxpayers from 

unscrupulous schools. And the creditors need to do much more to assure that 

consumers are getting the education they pay for. 

 

 As my predecessor said, too often the creditors have been the watchdogs who 

don't bark. Right up until the day we pulled the plug on Corinthian, it 

remained accredited. No accreditor should offer its stamp of approval to a 

school without being ready to take responsibility for how the students fair.  

 

 We'll continue to use every tool at our disposal to move them in that direction. 

But it's time for Congress to get in the game too and for accreditors 

themselves to step to the plate. For most, college remains the clearest path to 

the American Dream.  

 

 But I've heard too many nightmare stories from students who have been 

deceived and discarded by predatory schools. We all can and must do more to 

protect them. With that, I'll turn it over to Ted Mitchell, our Undersecretary, to 

talk a little more about the details of today's proposal.  

 

Ted Mitchell: Thanks, John, and thanks everyone for joining us today. While working on the 

thousands of Corinthian claims we received, it became clear that the 

Department needed to revise the Borrower Defense Regulations to improve 

the debt relief process. 

 

 Though the Borrower Defense Provision has existed since 1995, it's been 

seldom used and seldom examined. We received valuable insight from the 

public about what needs to change, from hearings that we held last fall, from 
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letter from students and stakeholders and from the negotiated rulemaking 

process. 

 

 Today's proposal packages the best ideas we've received so far. We propose a 

number of measures to clarify and streamline the current process for students 

who may have been wronged or whose school has closed. First, our proposal 

would replace a complicated, uneven and burdensome standard that varies by 

state with a new, robust federal standard that will allow easy use by students. 

 

 Second, our proposal creates a process that would be clear, understandable 

and easily accessible for borrowers. Claims would be processed officially, 

transparently, fairly and in a manner that captures evidence for deciding 

claims. 

 

 Third, we would provide group-wide debt relief to borrowers who have 

experienced the same school misconduct. And in instances of widespread 

misrepresentation, we could do it in a way that does not require individual 

applications.  

 

 Fourth, the proposal recognizes FFEL and Perkins loan borrowers as being 

eligible to receive the Borrower Defense Relief through direct consolidation 

loans.  

 

 And finally, we would ensure borrowers affected by a school's closure receive 

information about the closed school discharge process earlier and more 

conveniently than they had been able to do before.  

 

 We think it's important to have common sense measures to protect tax payers 

and student from some institutions' risky practices. And I'd like to highlight a 

handful of these provisions as well.  
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 First, our proposed rules would strengthen existing financial responsibility 

regulations requiring schools to put up at least 10% of the amount of the Title 

IV funds they received in the previous year if there are signs, so-called 

triggers that indicate an institution is in financial trouble. 

 

 These funds could be used to cover the costs of borrower defense in related 

claims. As John said, taxpayers shouldn't be on the hook for institutions' 

mistakes.  

 

 Second, as school would have to tell perspective and enrolled students that 

they've been required to provide this financial protection to the Department. 

Students need complete information to make the best decision possible about 

their education. And information like this could have serious consequences on 

their future.  

 

 And, third, we're also requiring proprietary schools to warn current and 

prospective students if former students have poor loan repayment outcomes. 

Proprietary institutions are far more likely to have poor repayment rates than 

public or non-profit institutions. 

 

 So we've limited this requirement to the schools where it's needed the most. 

The proposal also includes a number of provisions that would end the 

shameful practice of silencing students in court. 

 

 As John noted, these regulations would prevent institutions from using 

mandatory arbitration clauses as a shield to skirt accountability to their 

students, to the Department and to taxpayers.  
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 Students will still have access to arbitration but only if they choose to. They 

will no longer be forced. Similarly, we forbid students from forcing student to 

go it along by allowing students to file class action lawsuits if they choose. 

 

 And we prohibit gag rules that require students to enter into an internal 

process before contacting the creditors and regulators about potential 

violations of the law. Also, the proposal would increase transparency by 

requiring schools to notify the Secretary when arbitration claims are filed and 

the decisions and awards are issued in arbitration. 

 

 There's much more in this proposal that aims to better serve students and 

taxpayers. We look forward to discussing it with you. We're happy to take 

questions. 

 

Kelly Leon: Thanks to both of our speakers. I'll now open it up for questions. Operator, 

would you please remind our participants how to ask questions? 

 

Operator: Thank you, speakers. We will now begin the question and answer session. If 

you would like to ask a question, please press Star 1.  

 

 Please unmute your phone and record your name clearly when prompted. 

Your name is required to introduce your question. To cancel your request, 

please press Star 2. 

 

 One moment, please, for the first question.  Speakers, our first question comes 

from the line of (Shaheen Ansrapor) of Bloomberg.  

 

Ted Mitchell: (Shaheen), you may be on mute.  

 

Operator: You may go ahead. Your line is now open.  
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(Shaheen Ansrapor): Hi, this is (Shaheen). Can you hear me? 

 

Paul Mitchell: Yes. 

 

(Shaheen Ansrapor): Great, thanks. Okay, (Shaheen Ansrapor) of Bloomberg. I've got two 

questions. First, would you please how it's fair to defrauded borrowers that the 

Education Department will limit recoveries by considering the subjective 

value of education received? That's my first question. 

 

 My second question's technical. Regarding the closed school discharge, the 

automatic after three years, is that also retroactively - would that be 

retroactively applied or is that only for loans disbursed beginning in 2017? 

Thank you. 

 

Ted Mitchell: Hi, (Shaheen), it's Ted. I'll take the second one. It's only prospective after the 

regulation goes into effect. First question… 

 

(Shaheen Ansrapor): Why is that? 

 

Ted Mitchell: Because the regulation is, goes into effect in July of 2017. And that's, it's at 

that point that this is a formalized process going forward. 

 

 So second, so the first question, we are - in the regulation that we're proposing 

we understand that there are a range of damages that students suffer as a result 

of the malfeasance of an institution. And so the Secretary needs to have the 

authority and the latitude to be able to match the relief to the nature of the 

damages. 

 

Kelly Leon: Thank you. Operator, our next question please. 
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Operator: Thank you. The next question comes from the line of Kelly Field of Chronicle 

of Higher Education. You may go ahead. Your line is now open. 

 

Kelly Field: Okay, thanks. I just wanted to see if we can get an update on how many 

borrower offense claims have already been filed since the currency collapse 

and how many approved, total dollar amount that is and also the closed school 

discharges, the same numbers? 

 

Ted Mitchell: Great. Hi, Kelly. It's Ted. Couple… 

 

Kelly Field: Hi. 

 

Ted Mitchell: … couple numbers. As of the end of March we had a granted discharge relief 

of $42.3 million to 2048 borrowers who have made claims against Heald, 

Everest and WyoTech.  

 

 And as of June 1st, in total, the Department had received more than 23,000 

claims, but those extend beyond Corinthian to other institutions as well. 

 

Kelly Field: And those are all borrower defense claims? 

 

Ted Mitchell: That's right.  

 

Kelly Field: And what about in the closed school discharges? 

 

Ted Mitchell: And the closed school discharge I don't have right in front of me. We'll follow 

up with you.  

 

Kelly Field: Okay, thank you. 
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Kelly Leon: Thanks, Kelly.  We'll follow up with that. Operator, can we take the next 

question, please? 

 

Operator: Yes, thank you. The next question comes from the line of Paul Fain of Inside 

Higher Ed. You may go ahead. Your line is now open. 

 

Paul Fain:  Hi. I was just wondering, on the trigger piece, what constitutes a major lawsuit 

that would put a school in that status? Hello? Can you hear me? 

 

Ted Mitchell: Sorry, Paul. This is Ted. So I think I'd refer to three general categories. One 

would be lawsuits by federal agencies. Second - state agencies and then 

significant qui tam suits that would be filed privately.  

 

 And I think as this moves forward that we've talked, John and I have both 

talked about, class action, significant class actions suits would probably also 

be included. 

 

Paul Fain: So a state AG lawsuit could get you on that? 

 

Ted Mitchell: Yes. 

 

John King: Definitely.  

 

Kelly Leon: Thanks, Paul. Operator, we'll take the next question, please. 

 

Operator: Thank you. The next question comes from the line of Michael Stratford of 

POLITICO. Your line is now open. 
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Michael Stratford:  Hey, I was wondering, two questions. The first, when you're looking at 

this repayment rate disclosure requirement that applies only to for-profit 

colleges, could you explain the thinking behind why it's exclusive to for-profit 

colleges?  

 

 Certainly there are some private non-profit colleges that have pretty dismal 

repayment rates as well. And then, secondly, I wanted to, since this is the first 

time that (Armand) is putting a price tag or a budgetary impact on what this 

proposed rule would do, can you talk about how you're thinking about that, 

that price tag and sort of maybe the challenges of coming up with it? 

 

Ted Mitchell: Yes, so thanks, Michael. It's Ted. So on the first one, we are trying to strike a 

balance between sort of requiring a lot of information from institutions and 

making sure that we're protecting taxpayers and borrowers. 

 

 So as we looked at the data, the data drive us all to the conclusion that really is 

the proprietary sector where most of the risk exists. And so by cabining the 

disclosure requirements to for-profit proprietary schools, we believe that 

we've struck that balance between not overburdening in all institutions but 

focusing on the institutions where it matters the most. 

 

 On your second question, you can see in the range that we've provided that 

this is not anywhere close to an exact science. Kelly asked earlier about the 

number of claims that we've received. And that 23,000, as you know, is a lot 

different than the four or five that we've received over the previous 20 years. 

 

 So this - we are learning as we go in this but felt that it was important to at 

least provide a broad sense of the potential impact. 

 

Kelly Leon: Thank you, Michael. Operator, can we have the next question, please? 
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Operator: Yes, thank you. The next question comes from the line of Emily Wilkins of 

CQ. You may go ahead. Your line is now open. 

 

Emily Wilkins: Hi. Thank you guys so much for taking my question today. I'm not sure if I 

just missed this in everything that was put out this morning, but do you have 

any sort of estimate on how many students are going to be eligible to receive 

this relief through the program that was set up? 

 

Ted Mitchell: Hi, Emily. It's Ted. So every student who has taken out a direct loan is eligible 

for relief if they have been defrauded by their institution. And so this really 

depends on institutional behavior.  

 

 And if institutions do the right thing and provide high quality education to the 

students and provide the education that they claim, with the outcomes that 

they claim, then this is the system that we want to work. 

 

 It's when institutions don't provide that, when they lie to their students, when 

they mislead their students, when they defraud their students - that's when 

these regulations go into effect.  

 

Kelly Leon: Thank you. Operator, can you remind our participants how to ask a question? 

And then we'll go ahead and take the next question, please. 

 

Operators: Yes, speakers. Once again, for our participants over the phone, to ask a 

question, please press Star 1. Record your name clearly when prompted. And 

to cancel your request, please press Star 2. 

 

 The next question comes from the line of Jarrett Carter of HBCU Digest. You 

may go ahead. Your line is now open. 
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Jarrett Carter: Good afternoon. Two-part question. One, is the Department going to offer any 

clear definitions about what defraud or bad institutional practices would be in 

terms of, I guess, degree quality or, you know, substantives, definitions about 

what that means coming out of school? 

 

 And, two, is there going to be any consideration given to financial 

implications which may be caused by state cuts or state budget cuts or 

previous rulemaking changes even from federal new practices? 

 

Ted Mitchell: Jarrett, it's Ted. I'll take a shot at both. So in the first case, yes, we're going to 

offer in the - it's a definition in the Federal Standard. We will certainly make 

clear our expectations and the places where institutional practices or 

institutional behavior will violate our regulations and through the Federal 

Standard. 

 

 It's important to note that the work that we've done on the Federal Standard 

really does - it's limited by a couple of things. First it's limited by the violation 

of a state law currently and the Federal Standard would replace that. 

 

 The nature of the educational program - misrepresentation of the nature of the 

educational program, its cost and employability are three key things that we're 

going to be looking at.  

 

 In the second instance, in terms of state budget cuts, it's important to 

recognize that public institutions are not subject to this regulation. Sorry, they 

are not subject to the letter of credit parts of this regulation. And so they will 

be shielded in that regard. 
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 They're backed by the full faith and credit of the state and so rely on that 

rather than a letter of credit. To be clear, everyone, I did misspeak. They do, 

the regulation does apply to public institutions, just not the triggering of the 

letter of credit. 

 

John King: The other thing that I would add – (this is Secretary King) – is that this 

regulation has to be seen in the context of the other efforts that the 

administration has put forward.  

 

 The gainful employment regulations, for example; focus on whether graduates 

of career colleges actually get jobs in that career field and are able to pay back 

their debts - our college score card draws attention to graduation rates and the 

effectiveness of institutions in getting their students to graduation, their cost. 

 

 So we've got a multi-pronged strategy here. These borrowed offense regs are 

part of that strategy. But they have to be viewed alongside the gainful 

employment regulations and the work on the college score card. 

 

Ted Mitchell: And we hope - this is Ted. And we hope that, together, these not only provide 

protections on the back end for students and borrowers but encourage good 

behavior on the front end so that the whole system continues to raise its 

standards and provide more opportunities and higher value to a diverse range 

of students. 

 

Jarrett Carter: Just one more thing. So just to be clear, so the public institutions won't be 

subject to the letter of credit… 

 

Ted Mitchell: Right. 
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Jarrett Carter: … but they will still have to answer for information given to parents and 

students. Correct? 

 

Ted Mitchell: That's right. 

 

Jarrett Carter: Okay, thank you. 

 

Kelly Leon: Thanks, Jarrett. Operator, we have time for just one more question, please. 

 

Operator: Okay, thank you, speakers. The next question comes from the line of Ms. 

Kelly Field of Chronicle of Higher Education. You may go ahead. Your line is 

now open. 

 

Kelly Field: Thank you. I don't want to take a question from anyone else that hasn't asked 

it yet. But I did just want to ask the follow-up question, what is going on with 

the students' enforcement, or the defense enforcement unit that Secretary King 

reminded us about at the start of the call? 

 

John King: We continue to add staff to the enforcement unit. The enforcement unit will, is 

overseeing the borrower offense, current borrower defense process. And we 

will have a report soon, the next reporting cycle for borrower defense and 

resolution of borrower defense claims. 

 

 As we expand the capacity of that unit, they will be able to take further action 

against some institutions that may be violating students' rights. It's worth 

noting that the Department has taken enforcement actions against Heald, 

Marinello Schools of Beauty, Michigan Jewish Institute, the American Beauty 

Academy, the Computer Systems Institute and Anthem Education.  
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 All of those enforcement actions have either led to closure of the schools or 

ineligibility to participate in Title IV programs. And the goal of the 

enforcement unit is to continue to increase our capacity to do investigations 

and ultimately take enforcement action against institutions that are doing the 

wrong thing. 

 

Kelly Field: Thank you. 

 

Kelly Leon: Thank you. Thank you, Secretary King. Thank you, Undersecretary Mitchell. 

And thanks to everyone who joined us today.  

 

 Again, if you have further questions, please email us at press@ed.gov and a 

recording of this call will be added to our Release page in the coming days. 

Thank you very much. 

   

Operator: And that concludes today's conference. Thank you all for participating. You 

may not disconnect.  

 

 

END 

mailto:Press@ed.gov
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Dollars 
Outstanding   
(in billions)

Recipients3     

(in millions)

Dollars 
Outstanding   
(in billions)

Recipients     
(in millions)

Dollars 
Outstanding   
(in billions)

Recipients     
(in millions)

Dollars 
Outstanding   
(in billions)

Unduplicated 
Recipients    

(in millions)

$106.8 7.0 $401.9 22.6 $8.2 2.8 $516.0 28.3

$122.5 7.7 $446.5 23.7 $8.5 2.9 $577.0 29.9

$154.9 9.2 $493.3 25.0 $8.7 3.0 $657.0 32.1

$224.5 14.4 $516.7 25.1 $8.4 2.9 $749.8 34.3

$350.1 19.4 $489.8 23.8 $8.3 2.9 $848.2 36.5

$488.3 22.8 $451.7 22.4 $8.2 2.9 $948.2 38.3

Q1 $508.7 23.4 $444.9 22.1 $8.2 3.0 $961.9 38.7

Q2 $553.0 24.1 $437.0 21.6 $8.3 3.0 $998.6 38.9

Q3 $569.2 24.3 $429.5 21.2 $8.2 2.9 $1,006.8 38.7

Q4 $609.1 25.6 $423.0 20.9 $8.1 2.9 $1,040.2 39.6

Q1 $626.5 26.2 $417.1 20.6 $8.2 3.0 $1,051.8 40.0

Q2 $669.0 26.5 $409.7 20.2 $8.3 3.0 $1,087.0 40.0

Q3 $685.7 26.7 $402.5 19.8 $8.2 2.9 $1,096.5 39.9

Q4 $726.6 27.9 $395.0 19.4 $8.2 2.9 $1,129.8 40.7

Q1 $744.3 28.5 $387.6 19.1 $8.2 3.0 $1,140.1 41.1

Q2 $787.0 28.7 $379.1 18.6 $8.3 2.9 $1,174.4 41.0

Q3 $803.1 28.8 $370.9 18.2 $8.2 2.9 $1,182.1 40.8

Q4 $840.7 29.9 $363.6 17.9 $8.1 2.8 $1,212.4 41.6

Q1 $854.8 30.3 $357.3 17.5 $8.1 2.9 $1,220.3 41.8

Q2 $896.6 30.5 $350.2 17.2 $8.2 2.8 $1,254.9 41.7

Federal Fiscal Year2

2008

2009

2010

2012

2015

Federal Student Aid Portfolio Summary

Data Source: National Student Loan Data System (NSLDS)

Direct Loans Federal Family Education 
Loans (FFEL) Perkins Loans Total1

Includes outstanding principal and interest balances

2 Data is run at the end of the corresponding federal fiscal year or at the end of each quarter listed by federal fiscal year. Each federal fiscal year begins October 1 and ends 
September 30. Q1 ends 12/31, Q2 ends 3/31, Q3 ends 6/30, and Q4 ends 9/30.

2007

2011

2014

3 Recipient is the student that benefits from the federal student loan. In most cases, the recipient is the borrower, but in parent PLUS loans, the parent is the borrower and 
their child is the recipient.

Notes: 

2013

1 Totals may not equal the sum of Direct Loans, FFEL, and Perkins Loans due to rounding and the timing of the data runs.

2016
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Education Department Proposes New Regulations to
Protect Students and Taxpayers from Predatory
Institutions
JUNE 13, 2016

Contact:   Press Office, (202) 401-1576, press@ed.gov

The Department of Education today proposed regulations to further protect student borrowers and taxpayers against

predatory practices by postsecondary institutions. The regulations clarify, simplify, and strengthen existing regulations

that grant students loan forgiveness if they were defrauded or deceived by an institution. The proposed regulations

would also hold financially risky institutions accountable for their behavior and ban schools’ use of legal clauses to

sidestep accountability.

This new regulatory effort builds on the Obama Administration's commitment to protect taxpayers' and students'

investments and ensure that all Direct Loan borrowers can engage in a process that is efficient, transparent and fair

when applying for a loan discharge based on the misconduct of the institution.

“We won’t sit idly by while dodgy schools leave students with piles of debt and taxpayers holding the bag,” said U.S.

Secretary of Education John B. King Jr. “All students who are defrauded deserve an efficient, transparent, and fair path

to the relief they are owed, and the schools should be held responsible for their actions.”

The proposed regulations would streamline relief for student borrowers who have been wronged and create a process

for group-wide loan discharges when whole groups of students have been subject to the misconduct. They also

establish triggers that would require institutions to put up funds if they engage in misconduct or exhibit signs of financial

risk.

Additionally, the proposed regulations require financially risky schools and proprietary schools in which students have

poor loan outcomes to provide clear, plain-language warnings to prospective and current students, and the public. The

rules also make it simpler for eligible students to receive closed-school discharge.

Finally, in a major step to protect student borrowers and prevent schools from shirking responsibility for the injury they

cause, the proposed regulations would prohibit the use of so-called mandatory pre-dispute arbitration clauses and

class action waivers that deny students their day in court if they are wronged. Under these regulations, schools would

no longer be able to use their enrollment agreements, or other pre-dispute arbitration agreements or clauses in other

documents, in order to force students to go it alone by signing away their right to pursue relief as a group, or to impose

gag rules that silence students from speaking out.

“These regulations would prevent institutions from using these clauses as a shield toskirtaccountabilityto their students,

to the Department and to taxpayers,” saidU.S.Under Secretary of Education Ted Mitchell.“By allowing students to

bringlawsuits againstaschool for alleged wrongdoing,the regulations removethe veil of secrecy, create increased

transparency, and give borrowers full access to legal redress."

Last September, the Department began a negotiated rulemaking process to clarify how Direct Loan borrowers who

believe they have been wronged by their institutions can seek relief and to strengthen provisions to hold colleges

accountable for their actions. Current provisions in federal law and regulations allow borrowers to seek discharge of

their Direct Loans if their college's acts give rise to a state law cause of action.

mailto: press@ed.gov
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/index.html
https://www.gpo.gov/fdsys/pkg/CFR-2012-title34-vol4/pdf/CFR-2012-title34-vol4-sec685-206.pdf
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/bd-factsheet-nprm-061316.doc
http://www2.ed.gov/news/staff/bios/king.html?src=hp
http://www2.ed.gov/news/staff/bios/king.html?src=hp
http://www2.ed.gov/news/staff/bios/mitchell.html
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/index.html
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The third and final session of negotiated rulemaking was held in March, but the committee did not come to a

consensus on a draft of the rule. The Department took the committee’s feedback into account when drafting this

proposed regulation.

The proposed rule publishes in the Federal Register on June 16, and the public comment period ends Aug. 1. The

Department will publish a final regulation by Nov. 1.

The proposed regulations build on years of work by the Obama Administration to protect students and taxpayers from

fraudulent or failing institutions of higher education. Those efforts include the landmark Gainful Employment regulations

ending Federal student aid eligibility for career colleges that are not paying off for their students, establishing tougher

regulations targeting misleading claims by colleges and incentives that drove sales people to enroll students through

dubious promises, requiring States to step up their oversight through the state authorization regulation, creating a new

Enforcement Unit to protect students and taxpayers from unscrupulous colleges, and calling for improved accreditation

practices that focus on student outcomes.
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Agenda 
• Purpose 

• Definitions of Key Terms 

• Information Security 911 

• Risk Management Framework 

• What is at Risk? 

• Data Protection Obligations 
– Dear Colleague Letter 

– Student Aid Internet Gateway (SAIG) Enrollment Agreement 

– HEA/FERPA/Contractual 

– FISMA Cyber Security Controls (NIST SP 800-53 Rev4) 

– Protecting CUI in NonFederal Systems (NSIT SP 800-171) 

– Gramm Leach Bliley Act (GLBA) 

• Summary 

• Questions 
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Purpose 

To provide risk management guidance on IT security to 

institutions of higher education and their third-party 

servicers as they are obligated to:  

• Protect data used in all aspects of the administration 

of the Title IV Federal student financial aid programs; 

• Report all breaches resulting in loss of PII to FSA. 
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Definitions of Key Terms 
• Security incident – Any event that compromised the confidentiality, integrity, or availability 

of an information asset. A violation or imminent threat of violation of computer security 

policies, acceptable use policies, or standard security practices. 

 

• “Data” breach – An incident that resulted in confirmed disclosure, not just exposure, to an 

unauthorized party. 

 

• Personally Identifiable Information (PII)- Any information about an individual maintained 

by an agency, including (1) any information that can be used to distinguish or trace an 

individual‘s identity; and (2) any other information that is linked or linkable to an individual, 

such as medical, educational, financial, and employment information.  

 

• Sensitive PII is Personally Identifiable Information, which if lost, compromised, or disclosed 

without authorization could result in substantial harm, embarrassment, inconvenience, or 

unfairness to an individual.  
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911 for Information Security 

• April 2015:  Office of Personnel Management (OPM) was hacked 

resulting in two major breaches and PII (> 4 million) was stolen. Later 

investigation in June-August 2015 revealed a second breach occurred 

May– August 2014 resulting in a breach of 21.5 million individuals 

(federal employees, contractors, others) 

 

• Intruders gained access because two factor authentication was not in use 
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Resulting Actions 

• Heightened awareness of cyber security 

enforcement 

• New federally mandated policies, procedures, 

requirements 

• Applicable to any organization that uses or transmits 

federal data 

• Short enforcement times, must be implemented 

NOW 

NO EXCEPTIONS FOR SECURITY ENFORCEMENT 
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What is at Risk? 
Student and Parent Data at Risk 

• Social media (Facebook, Twitter, LinkedIn)  

• Mobile Devices  (laptop, cellphones, tablets) 

– Lost/Stolen devices 

– Encryption 

• Weak passwords and passwords written down and 

stored in an unsecure location 

• Lack of monitoring credit card activity 

• Improper disposal of mail with PII 

• Public Wi-Fi provides easy compromise of credentials 

and data 
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Risk Management Framework* 
1. Categorize 

Information System 

(FIPS 199) 

2. Select Security  

Controls  

(SP 800-53) 

3. Implement 

Security Controls 

(SP 800-53) 

4. Assess Security 

Controls  

(SP 800-53) 

5. Authorize 

Information System 

(SP 800-37) 

6. Monitor Security 

State  

(SP-137) 

ATO 

*NIST SP 800-37 
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Data Protection Obligations 

• Dear Colleague Letter 

• HEA (Higher Education Act) 

• FERPA (Family Educational Rights and Privacy Act) 

• Student Aid Internet Gateway (SAIG) Enrollment Agreement  

• Contractual Agreements 

• FISMA Controls (NIST SP 800-53 rev 4) 

• Protecting CUI (NIST SP 800-171) 

• Gramm-Leach-Bliley Act (GLBA) 
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Dear Colleague Letter 

• Publication Date: July 29, 2015 

• Subject: Protecting Student Information 

• Data breaches proliferating 

• Cooperation of FSA Partners to implement 

strong security policies, controls, and 

monitoring is critical to protecting personally 

identifiable information and ensuring the 

confidentiality, availability, and integrity of 

Title IV financial aid information 
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Student Aid Internet Gateway 

(SAIG) Enrollment Agreement  

– Entered into by each Title IV participating institution 

– Provides that each institution “[m]ust ensure that all 

Federal Student Aid applicant information is protected from 

access by or disclosure to unauthorized personnel”  

– Identifies applicable regulations including 

• HEA (Higher Education Act) 

• FERPA (Family Educational Rights and Privacy Act) 

• Privacy Act of 1974 (Federal Agencies) 

• State data breach and privacy laws and potentially other laws 
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HEA/FERPA/Contractual 
• HEA (Higher Education Act) 

– Sound administration of the Title IV programs would include satisfactory 

policies, safeguards, monitoring, and management practices related to 

information security 

• FERPA (Family Educational Rights and Privacy Act) 

– Generally prohibits institutions from having policies or practices that 

permit the disclosure of education records or personally identifiable 

information (PII) contained therein without the written consent of the 

student. Any data breach resulting from a failure of an institution to 

maintain appropriate and reasonable information security policies and 

safeguards could also constitute a FERPA violation 

• Contractual Agreements per 34 CFR §668.25 

– The institution remains liable for any action by its third-party servicers 
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Federal Security Controls 
FISMA Cyber Security 

NIST SP 800-53 (rev4) 

289 controls 

Protecting CUI 

NIST SP 800-171 

109 controls Gramm-Leach-Bliley 

Act (GLBA)  

40 controls 
GLBA 40 
controls 

73 
controls 

800-171 

92 
controls 

800-53 
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Federal Information Security 

Management Act (FISMA) 

• First enacted in 2002, requires by law 

that federal data must be secure 

• Authorized OMB & NIST to define the 

standards and guidelines 

• Requires periodic reporting of status 

and audit authorities 
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FISMA Cyber Security Controls 

NIST SP 800-53 (rev4) 
• What the federal government (and ED/FSA) use to evaluate the security posture of 

systems and applications that process or store sensitive federal information. 

– Provides a catalog of security and privacy controls for federal information systems 

and organizations and a process for selecting controls to protect organizational 

operations, organizational assets, individuals, and other organizations.  

– Controls are implemented as part of an organization-wide process that manages 

information security and privacy risk.  

– Controls address a diverse set of security and privacy requirements across the 

federal government and critical infrastructure, derived from legislation, Executive 

Orders, policies, directives, regulations, standards, and/or mission/business needs.  

– Controls address security from both a functionality perspective (the strength of 

security functions and mechanisms provided) and an assurance perspective (the 

measures of confidence in the implemented security capability).  
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Cyber Security Framework (FISMA) 

Identify 

Protect 

Detect Respond 

Recover 

1 – Identify risks and risk areas 

2 – Protect and implement safeguards 

3 – Detect cyber security threats 

4 – Respond to a potential incident or threat 

5 – Recover and restore capabilities 
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Protecting Controlled Unclassified Information in 

NonFederal Information Systems and 

Organizations NIST SP800-171 

• Protecting Controlled Unclassified Information (CUI) in 

NonFederal environments is of paramount importance to 

federal agencies due to the potential impact on federal systems 

• Focuses on protecting the confidentiality of the data 

• Alternatively offers a reduced set of critical controls from FISMA 

NIST 800-53 for nonfederal entities 
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Gramm-Leach-Bliley Act (GLBA) 

• GLBA requires “financial institutions” to ensure the security and 

confidentiality of customer personal information 

 

• Colleges and Universities are considered financial institutions under the 

Act 

 

• All Institutions of Higher Education (IHEs) are required to be compliant 

with Gramm Leach Bliley Act (GLBA) 

 

• This requirement was recently added to the Program Participation 

Agreement and is reflected in the Federal Student Aid Handbook 
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GLBA Components 
• Safeguards Rule-develop an information security programs: 

– Designate a Security Program Coordinator responsible for 

coordinating the program 

– Conduct a risk assessment to identify reasonably foreseeable 

security and privacy risks 

– Establish a System Security Plan that describes how safeguards 

are employed to control the identified risks; regularly test & 

monitor the effectiveness of these safeguards 

 

• Privacy Rule 

– Privacy Notice must include how you protect confidentiality of 

students’ data 
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GLBA - Safeguards Rule 

• Assess and address the risks to customer information in all areas of their 

operation;  

• Develop a written information security plan that describes their program to 

protect customer information; 

• Designate one or more employees to coordinate its information security 

program; 

• Identify and assess the risks to customer information in each relevant area of the 

company’s operation, and evaluate the effectiveness of the current safeguards 

for controlling these risks; 

• Design and implement a safeguards program, and regularly monitor and test it; 

• Select service providers that can maintain appropriate safeguards;  

• Evaluate and adjust the program in light of relevant circumstances, including 

changes in the firm’s business or operations, or the results of security testing 

and monitoring. 
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GLBA Safeguards–  
Employee Management & Training 

• Check references or doing background checks before hiring employees 

• Ask every new employee to sign an agreement to follow your company’s 

confidentiality and security standards 

• Limit access to customer information to employees who have a business reason 

to see it 

• Control access to sensitive information by requiring employees to use “strong” 

passwords that must be changed on a regular basis  

• Use password-activated screen savers to lock employee computers after a 

period of inactivity 

• Develop policies for appropriate use and protection of devices 

• Train employees to take basic steps to maintain the security, confidentiality, and 

integrity of customer information 

• Impose disciplinary measures for security policy violations 

• Prevent terminated employees from accessing customer information  
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GLBA – Information Systems 
• Know where sensitive customer information is stored and store it 

securely. Make sure only authorized employees have access 

• Take steps to ensure the secure transmission of customer information 

• Dispose of customer information in a secure way  
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GLBA – Safeguards Detecting and 

Managing System Failures 
Deter, detect, and defend against security 

breaches 
• Maintain up-to-date and appropriate programs and controls to prevent 

unauthorized access to customer information 

• Use appropriate oversight or audit procedures to detect the improper disclosure 

or theft of customer information 

• Take steps to preserve the security, confidentiality, and integrity of customer 

information in the event of a breach 

• Consider notifying consumers, law enforcement, and/or businesses in the event 

of a security breach 
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6-Step Incident Handling Process 
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GLBA - Privacy Rule 

• Financial institutions must give their customers - and in some cases 

their consumers - a "clear and conspicuous" written notice describing 

their privacy policies and practices 

 

• Notice must accurately describe how you collect, disclose, and protect 

nonpublic information (NPI) about consumers and customers, including 

former customers 

 

• Notice must provide an accurate description of your current policies 

and practices with respect to protecting the confidentiality and security 
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WE have an obligation to the students and parents to protect their 

Personally Identifiable Information. 

 

FSA systems contain over 130M unique SSNs; the cost of a breach is 
severe; are you doing all you can do to protect that data? 

 
 

Breach Information is Public Information 
• Privacy Rights Clearing House (Https://privacyrights.org) 

• The Open Security Foundation's DataLossDB.org (www.dtatlossdb.org) 
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Summary - Minimizing Risk 
Risk-Based Approach to Security 

– Assess the risk and magnitude of harm that could result from 

unauthorized access, use, disclosure, disruption, modification, or 

destruction of information or information systems. 

 

– Determine the levels of information security appropriate to protect 

information and information systems. 

 

– Implement policies and procedures to cost-effectively reduce risks 

to an acceptable level. 

 

– Regularly test and evaluate information security controls and 

techniques to ensure effective implementation and improvement of 

such controls and techniques. 
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Summary - Minimizing Risk 
Reduce Your Data Exposure 

• Enforce a clean desk policy 

• Conduct PII “amnesty” days (shred paper PII/eliminate PII from local and shared drives) 

• Protect data at the endpoints 

o Encrypt USB drives 

o Encrypt any hard drives on laptops and any system that store PII 

o Shred paper or store in a locked cabinet 

o Do not leave documents with PII unattended at printers  

• Destroy your data securely 

• Do not keep records forever 

• Limit access to only those with a need to know 

• Practice breach prevention 

o Analyze breaches from other organizations 

o Learn from their mistakes 

o Adjust your policies and procedures accordingly 

• Please - THINK before you post/send/tweet! 
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Summary - Minimizing Risk 
Use Strong Passwords 

Password strength is related to: 

•The number of different characters/numbers available 

•How many of those characters/numbers you use (length) 

•Whether or not you are using dictionary words or common patterns   

Examples:   

Password 7 characters (only letters) long = 9 minutes max to crack 

Password 12 characters long (special characters, letters, numbers) = 7,545,667 
years to crack 

The Dictionary Attack: 
If you use actual words in your password that can be found in a dictionary or use very 

common patterns, regardless of the length of your password, it can be cracked in a 
few seconds to a few minutes.   

•Do these dictionary passwords look familiar? 

 iloveyou  password we1come 123456   
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Breach Response 

In the event of an actual or suspected breach of FSA 

applicant PII, the institution must immediately notify FSA 

at  CPSSAIG@ed.gov 
 

Follow your local incident/breach response policies. 

 

Requirement set forth in Dear Colleague Letter  

Publication Date: July 29, 2015 

Subject: Protecting Student Information 

DCL ID GEN-15-18 
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Conclusion 

Identify 

Protect 

Detect Respond 

Recover 

1 – Identify risks and risk areas 

2 – Protect and implement safeguards 

3 – Detect cyber security threats 

4 – Respond to a potential incident or threat 

5 – Recover and restore capabilities 

Cyber Security Framework 
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Questions 
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Proposed federal rules for student debt forgiveness 
worry some nonprofit colleges
Submitted by Paul Fain on July 11, 2016 - 3:00am 

WASHINGTON -- For-profit colleges and their advocates are aggressively fighting the 
Obama administration’s proposed rule [1] for federal loan forgiveness, arguing [2] that the 
regulation is subjective and overly broad, and will “crush” the sector while costing 
taxpayers many billions of dollars.

Yet for-profits aren’t the only ones fretting about the rule, which is slated to go into effect 
next year if enacted. Many nonprofit colleges also face financial and reputational 
challenges due to the scope of the so-called borrower-defense-to-repayment proposal, 
said lawyers and several traditional higher education groups.

While traditional colleges' vulnerability largely has flown under the radar, the rule's broad 
definition of what constitutes a misrepresentation in marketing to students and its new 
requirements for the financial stability of institutions in particular could pose risks.

“It’s a dramatic expansion,” said Stan Freeman, a lawyer with the D.C.-based firm Powers 
Pyles Sutter & Verville. “This should be a concern to all postsecondary education, not just 
for-profits.”

The U.S. Department of Education crafted the 530-page regulation [3] mostly in response 
to the collapse of Corinthian Colleges.

Last year former students of the for-profit chain joined with consumer advocates to lead a 
high-profile “debt strike” campaign [4]. The students said their federal loans should be 
forgiven because they had been defrauded, an allegation a California Superior Court 
judge backed with a March ruling [5] that Corinthian misled students with bogus job 
placement claims and also used unlawful debt-collection practices.

The debt strike attracted widespread support, including from U.S. Senator Elizabeth 
Warren, a Democrat from Massachusetts. As of June 24, the department said [6] it had 
received 26,603 borrower defense claims, 87 percent of which were from former 
Corinthian students. Many of the rest were filed by former students of other for-profits. The 
department so far has discharged loans held by about 4,000 students, with a total 
combined balance of $73 million.

Page 1 of 6Proposed federal rules for student debt forgiveness worry some nonprofit colleges

7/27/2016https://www.insidehighered.com/print/news/2016/07/11/proposed-federal-rules-student-de...



All that action has occurred under the current rule, which was created in 1995 and 
department officials have said is skimpy and needs updating. During the last two decades 
before Corinthian’s collapse, fewer than 5,000 students had sought to have the 
department forgive their federal loans.

The feds last month released the enormously complex replacement rule. The release 
followed a negotiated rule-making session that ended in a deadlock, which gave the 
department broad latitude in crafting the regulations. The department is accepting public 
comments on the rule this month. Department officials said the regulation [7] was aimed 
primarily at for-profits, where they said most of the fraud, misrepresentation and financial 
risks exist.

“The Obama administration won’t sit idly by while dodgy schools leave students with piles 
of debt and taxpayers holding the bag,” John King Jr., the U.S. secretary of education, told 
reporters.

Yet nonprofit colleges also are covered by most of the rule. And both the National 
Association of College and University Business Officers and the National Association of 
Independent Colleges and Universities said their member institutions could be sanctioned 
under the proposed regulation.

NAICU supports borrowers being able to seek to have their loans forgiven, said Maureen 
Budetti, the group’s director of student aid policy, particularly in cases of fraudulent 
behavior by colleges.

However, Budetti said, both the financial responsibility and misrepresentation sections of 
the proposed rule are defined quite broadly.

“It’s possible we could find ourselves in the line of fire, some of our schools,” she said. 
“The secretary’s given quite a bit of leeway.”

Graduate schools could be vulnerable in particular, according to a recent article [8] by 
BuzzFeed. So could historically black colleges and universities.

Julianne Malveaux, the former president of Bennett College, said the proposed rule is 
vague, difficult to understand and will be expensive.

“While I agree that students must be able to petition their educational providers for student 
loan forgiveness if they feel they have been defrauded, I worry about the unintended 
ramifications of such an enormously wide-open regulation,” she said in a written 
statement. “Unfortunately, if this rule is implemented in its current form, opportunities for 
black students to receive the education they need to compete in the 21st century could 
decline -- HBCUs would be forced to funnel their already limited monetary resources into 
unnecessary legal counsel instead of into the classroom where they belong.”

Scams and a Cottage Industry

Whether the floodgates open for a large number of borrower claims from former students 
at nonprofit colleges, lawyers said, depends in part on the success of a cottage industry 
that has added debt forgiveness to their loan consolidation, debt counseling and other fee-
carrying and often shady offerings [9].
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Colleges would be on the hook financially if their former students' claims were to succeed. 
That’s because the department could require colleges to pay off borrowers' loan balances.

The huge dollar amount of student loan debt is a tantalizing target. The department has 
estimated that the new defense-to-repayment regulation could result in the discharge of 
up to $42 billion in loans over the next decade. For-profits have said the amount owed by 
the government will be much larger.

Under the proposed rule, the department would be able to consolidate similar claims from 
students into a group, or even grant a group discharge for an alleged misrepresentation or 
breach of contract without having individual student claims.

The Obama administration could seek to enact the regulation before next year, said Diane 
Auer Jones, a senior fellow at the Urban Institute and a former official in the department 
during the George W. Bush administration, who later worked for Career Education 
Corporation, a for-profit. And while the department has the discretion to reject claims, she 
said that won't be easy under the proposed rule.

"At some point they're going to lose control of this," said Jones.

Some law firms and loan-consolidation companies already are trolling for students to file 
borrower defense claims.

For example, an outfit called the Budget Buddy Club said on its website [10] that students 
who attended Emory University, Oregon State University and many other colleges could 
quality for student loan forgiveness with the help of its “student shield” debt relief program. 
There is no obvious reason the company chose those specific institutions, with ads that 
refer [11] to community colleges, for-profits and public research universities.

“The American government has recently passed laws that will give millions of Americans 
currently struggling with student loan debt much-needed relief,” the site said.

While the “government” hasn’t passed anything yet, experts said these websites may 
indeed attract unwitting former students.

Likewise, a Facebook poster named Tyra Robinson in May said on the social media site
[12] that “if you attended Trinity Washington University, you may qualify for loan 
forgiveness.” Similar Facebook postings name other nonprofit colleges, using phrases like 
“breaking news” to hawk links and phone numbers to debt relief companies.

A number Robinson (or whomever posted the ad on Facebook) included for Trinity 
Washington students leads to a privately held company [13] called Student Advocates, 
according to two employees who answered separate calls from a reporter.

“We help with student loan forgiveness,” one employee said. “We work directly with the 
Department of Education.”

That claim is not true, unless you count submitting claims for a fee as working directly with 
the feds.
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Patricia McGuire, Trinity Washington’s president, called the Facebook posting about her 
institution outrageous. “It is such an effort to exploit students,” she said.

Roughly 85 percent of Trinity Washington’s students are eligible to receive Pell Grants. 
But the private nonprofit institution’s average debt load is less than $30,000, the national 
average, and its loan default rate is well below the level that would provoke a federal 
sanction.

Despite being the target of the ad, McGuire said she supports the feds’ attempt to get 
tougher with colleges on borrower defense claims.

“I don’t think the department is wrong at all to crack down on fraud and 
misrepresentation,” she said.

'Onerous' or the Right Balance?

The department recently hired several lawyers [14] to work on its borrower defense 
program, which the new Student Aid Enforcement Unit at the department’s Federal 
Student Aid office is overseeing.

Experts are split on whether the new rule will snag only egregious misrepresentations by 
colleges, or if it might also catch careless mistakes.

“The only schools that have something to really worry are schools that engage in 
substantial misrepresentation,” said Adam Minsky, a Boston-based lawyer who focuses on 
student loans, who calls the proposed rule a “fairly reasonable” attempt to regulate 
marketing by colleges.

Likewise, several consumer and student advocates have said the rule doesn’t go far 
enough. Some said the proposed regulations [15] are not clear enough, complex and will 
not lead to full loan forgiveness for deserving students.

Yet for-profits and several lawyers, as well as a couple of traditional higher education 
associations, said the proposed misrepresentation and financial responsibility language is 
broad, and even “onerous” or “draconian.”

A key complaint centers on the department’s view of what constitutes a substantial 
misrepresentation. As Cooley, a law firm that represents colleges, including nonprofits, 
explained in a written notice to its clients [16], the feds have proposed to “enormously 
broaden” that definition by eliminating the need to prove any intent by the college to 
deceive students. The nature of what could be construed as a false, erroneous or 
misleading statement “is so broad as to challenge reasonable interpretation,” said the firm.

Possible problem areas, some said, could include fudged admissions numbers [17] colleges 
have submitted to boost their rankings in U.S. News & World Report or on other lists. 
These scandals have involved both graduate and undergraduate programs at selective 
institutions, and could be grounds for borrower defense claims.

Many nonprofit colleges also brag about the job-placement rates of their graduates, some 
claiming rates as high as 99 percent on billboards and their websites. If institutions’ 
advertisements on job placement fail to include 
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methodology or disclaimers, they could trip on the new 
standard for misrepresentation, experts said.

In addition, a lawsuit filed by the U.S. Federal Trade 
Commission or a state attorney general about such 
advertising can causes serious problems for colleges. 
DeVry University, a large for-profit chain, currently is 
facing an FTC job-placement claim lawsuit.

Such legal challenges are among the more than 10 “triggers” the department proposed 
under the regulations for determining the financial responsibility and stability of for-profits 
and private nonprofit institutions. (Public institutions are exempt from financial 
responsibility requirements, the department said, because state governments back them. 
The misrepresentation rules would apply to public colleges, however.)

Triggers include when a college must pay off a debt because of an audit, investigation or 
settlement, including the filing of a lawsuit by a state AG’s office. Colleges also would trip 
on the new rule if they were required to pay defense-to-repayment losses of at least 
$750,000 or 10 percent of their assets in a recent year.

When a college has a triggering event, under the rule the department would require it to 
take out a letter of credit equal to 10 percent of the college’s annual federal aid revenue. 
And other triggers would result in another letter of credit, meaning multiple lawsuits or 
successful debt claims could lead to a college having to find credit equal to much of their 
annual receipts. That could put institutions out of business, several experts said.

“That could get expensive,” said Budetti. “You could have one problem that would 
manifest itself in numerous different ways.”

The business officers' association and private college groups have criticized [18] the 
department’s current methodology for calculating the financial responsibility of colleges 
through composite scores, which remain unchanged under the proposed regulation. They 
don’t like the new triggers, either.

“NACUBO is concerned that the Education Department would penalize nonprofit colleges 
and universities for circumstances that are unrelated to student outcomes and not 
indicative of potential risk to the federal government,” the group said in a written statement
[19]. “Proposed triggers that would require schools to obtain letters of credit or provide other 
surety are not comprehensive financial indicators and do not suggest that an institution is 
about to close precipitously.”

Even some supporters of the rule, who said the department has struck the right balance 
with between consumer protection and regulation, said nonprofit colleges should use the 
next year to make sure their marketing and financial practices are in good order. If not, 
they could face the same federal scrutiny that some for-profits are scrambling to handle.

Minsky said sloppiness in advertising or on college websites deserves to be treated 
similarly to intentional misrepresentation.
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“Those schools should have to change their behavior,” he said, adding that they “have had 
plenty of notice.”

Assessment and Accountability [20]

The Policy Environment [21]
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Beware! You Don’t Have to Pay for Help with Your Student Loans - ED.gov Blog
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Beware! You Don’t Have to Pay for Help with Your

Student Loans

There are countless ads online from companies offering to help you manage your student loan debt…for a

fee, of course. But, did you know that you can get help with your student loans for free?

If you’re a federal student loan borrower, the U.S. Department of Education provides free assistance to

help:

Lower Your Monthly Payment;

Consolidate Your Loans;

See If You Qualify For Loan Forgiveness; and

Get Out of Default

Lower Your Monthly Payment

Are you out of a job or not earning very much? The federal government makes it easy for you to switch to a

more affordable repayment plan at any time at no cost.

Your loan servicer – the company that collects your payments, responds to your customer service

inquiries, and does other tasks related to your federal student loan – can help you decide which repayment

http://blog.ed.gov/wp-content/uploads/2015/04/debtrelief.jpg
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plan best suits you. Click here for a list of servicers’ contact information and to find out how to look up your

servicer.

Before you contact your servicer, check out the Repayment Estimator to get an idea of plans that may be

available to you and to see estimates for your monthly payments.

Consolidate Your Loans

If you have multiple loans that you want to combine, you can apply for loan consolidation through

StudentLoans.gov. The application is free, and there are no extra processing fees.

Some people find it simpler to group all their student loans into a single loan with one interest rate and one

monthly payment. If you choose to consolidate your federal student loans with the U.S. Department of

Education, you, too, may be able to take advantage of flexible repayment plans, including ones that base

your payments on your income and family size.

See If You Qualify For Loan Forgiveness

Loan forgiveness is the process by which a borrower is released from their obligation to repay all or a

portion of the principal and interest on a student loan. This also is known as discharge or cancellation.

Loan forgiveness programs were created to encourage people to take certain types of jobs, to help

borrowers with lower income jobs, and to compensate for permanent disabilities.

Many student loan companies advertise that they can help you get your loans forgiven. And sometimes,

they simply are using the Department of Education’s free resources to help you, but are charging you to do

so.

In fact, your loan servicer can help you determine if you qualify for loan forgiveness … for free.

Get Out of Default

If your loan is already in default, the debt relief companies know it and may target you with online and

mobile ads, phone calls, and maybe even letters to your home address. By being in default, you’ve already

incurred added interest, and you’re subject to collection fees. There’s no reason to add additional fees by

signing up with a debt relief company.

Even if your loan is in default, loan consolidation is free and so is getting on a loan rehabilitation plan. Find

out how to get out of default.

Protecting Your Log-In and Account Information

When student loan debt relief companies offer to manage your loan account, to do so, they will ask you to

provide them with your federal student aid log-in information, or sign a Power of Attorney. Think about it:

your log-in information is the equivalent of your signature on documents related to your student loan. If you

https://studentaid.ed.gov/repay-loans/understand/servicers#my-servicer
https://studentloans.gov/myDirectLoan/mobile/repayment/repaymentEstimator.action
https://studentloans.gov/myDirectLoan/redirect.action?app=consolidation&from=15SPRRPMT&id=603
https://studentaid.ed.gov/repay-loans/default/get-out
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share this information or sign a Power of Attorney, you are giving that person the power, literally, to take

actions on your student loan on your behalf.

And if the debt relief company collects fees from you, but never actually makes any payments on your loan

for you, you still will be responsible for those outstanding payments and late fees. You should protect your

federal student aid log-in and account information as securely as you guard your ATM PIN.

Do You Think You’ve Been Scammed or Need a Resolution?

If you’ve already signed a contract with a debt relief company, and you think they have cheated you, call

the Consumer Financial Protection Bureau (CFPB) at 1-855-411-2372, or submit a complaint online.

Under “What type of service is your complaint about?” select Debt Settlement. Then, choose I have a
problem with a company that I hired to help reduce or settle my debt.

Also, many state governments have an Office of Consumer Affairs or Consumer Protection either within or

affiliated with the office of the state’s Attorney General.

If you’ve tried to work out your student loan debt issues with your servicer without success, you can

contact the Federal Student Aid Ombudsman Group, which helps resolve disputes related to Direct Loans,

Federal Family Education Loan (FFEL) Program loans, Guaranteed Student Loans, and Perkins Loans.

Remember, there are no student loan companies affiliated with the Department of Education that charge

fees to help you manage your loan repayment. With the resources available to you through the

Department of Education, you can successfully manage your loan repayment for free.

April Jordan is a senior communications specialist at Federal Student Aid.

Posted by

April Jordan

 April 23, 2015

 15 Comments

 Federal Student Aid, Headlines, News

 FAFSA
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  Info for consumers

Consumer Advisory: Student loan debt relief

companies may cost you thousands of dollars

and drive you further into debt

By Rohit Chopra – DEC 11,  2014

SHARE  THIS        

Today we took action to put an end to two student loan debt relief scams that illegally tricked

borrowers into paying upfront fees for federal loan benefits. In a joint filing with Florida’s Attorney

General, we shut down student loan debt relief company College Education Services and, separately,

we filed a lawsuit against Student Loan Processing.US for running illegal debt relief services. We

allege that both companies exploited vulnerable student loan borrowers, made false promises about

their debt relief services, and charged illegal upfront fees.

We are warning all student loan borrowers who have trouble managing their student debt to watch out

for scams run by companies promising “student debt relief.” These companies prey on distressed

borrowers who run into trouble and struggle to figure out what comes next. In some cases, borrowers

do not think their student loan servicers can help them and seek help from a third party. Others are

lured in by aggressive marketing practices that target the most vulnerable student loan borrowers.

In many cases, these companies promise thousands of dollars in savings on your student debt by

falsely claiming special expertise or a relationship with the Department of Education, only to enroll you

in a payment plan that’s available for free for all borrowers with federal student loans — all at a cost of

hundreds of dollars or more. In other cases, these companies fail to deliver on their promises, leaving

you with more debt and less time to avoid financial distress or default.

Last year, we warned you that you don’t have to pay someone to help with your student loan. You

should also be aware of these warning signs to help you avoid student loan debt relief scams and

information on getting help if you are a victim of this scam.

Warning signs that a student loan debt relief company may be trying to rip

you off:

http://www.consumerfinance.gov/about-us/blog/?filter_categories=info-for-consumers
http://www.consumerfinance.gov/about-us/blog/?filter_categories=info-for-consumers
http://www.consumerfinance.gov/about-us/blog/?filter_categories=info-for-consumers
http://www.consumerfinance.gov/about-us/blog/?filter1_authors=Rohit Chopra
http://www.consumerfinance.gov/external-site/?ext_url=https://www.facebook.com/dialog/share?app_id=210516218981921&display=page&href=http%3A//www.consumerfinance.gov/about-us/blog/consumer-advisory-student-loan-debt-relief-companies-may-cost-you-thousands-of-dollars-and-drive-you-further-into-debt/&redirect_uri=http%3A//www.consumerfinance.gov/about-us/blog/consumer-advisory-student-loan-debt-relief-companies-may-cost-you-thousands-of-dollars-and-drive-you-further-into-debt/
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Pressure to pay high up-front fees. It can be a sign of a scam when a debt relief company requires

you to pay a fee up-front or tries to make you sign a contract on the spot. These companies may even

make you give your credit card number online or over the phone before they explain how they’ll help

you. Avoid companies that require payment before they actually do anything, especially if they try to

get your credit card number or bank account information. Not only is free assistance available through

your student loan servicer, many times taking payment for debt relief services before providing help is

illegal.

Promises of immediate loan forgiveness or debt cancellation. Debt relief companies do not have

the ability to negotiate with your creditors for a “special deal” under these federal student loan

programs. Payment levels under income driven payment plans are set by federal law and, for most

borrowers, loan forgiveness is only available through programs that require many years of qualifying

payments.

Demands that you sign a “third party authorization.” You should be wary if a company asks you to

sign a “third party authorization” or a “power of attorney.” These are written agreements giving them

legal permission to talk directly to your student loan servicer and make decisions on your behalf. In

some cases, they may even step in and ask you to pay them directly, promising to pay your servicer

each month when your bill comes due.

Requests for your Federal Student Aid PIN.  about companies that ask for your

Federal Student Aid PIN. Your PIN — the  issued by the U.S. Department of Education to

allow access to information about your federal student loans — is the equivalent of your signature on

any documents related to your student loan. If you give that number away, you are giving a company

the power to perform actions on your student loan on your behalf. Honest companies will work with

you to come up with a plan and will never use your PIN to access your student loan information.

How to get help

Submit a complaint online or call us at (855) 411-2372 if you have been the victim of a student loan

debt relief scam or if you are getting runaround from your student loan servicer. You should also

instruct your student loan servicer that they should only provide information about your student loan

directly to you.

If you have questions about repaying student loans, check out Repay Student Debt to find out how you

can tackle your debt – even if you’re in default. You can learn about your options, and what you might

want to specifically ask for when speaking with the company attempting to collect from you. Another

great resource to visit is Ask CFPB for answers on many more of your student loan questions.

Even if you’ve fallen behind, you may have options

There are federal student loan repayment programs that can help remove the default status from your

credit report. Be sure to learn about what’s available through our tools before paying hefty fees for

Be cautious 
unique ID 

http://www.consumerfinance.gov/complaint
http://www.consumerfinance.gov/paying-for-college/repay-student-debt
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something that likely won’t live up to your expectations or that you can get for free.

Rohit Chopra is the CFPB’s Student Loan Ombudsman. To learn more about our work for students
and young Americans, visit consumerfinance.gov/students.
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Many Bemidji State University Students are Qualifying for 
Student Loan Forgiveness

or many graduates of  Bemidji State University, they are told that the route to prosperity is to go to 
college and receive a degree. The problem is that millions of Americans have to go into massive 
amounts of debt in order to afford the education they want.

Many Americans sign up for student loan debts thinking they are grants soon realize after graduation that 
this money needs to be paid back in full and with interest.

“When I signed up for classes at BSU I was really excited. I wanted to become an accountant. I didn’t 
hesitate to take out student loans because I figured I would be getting a high paying job. I took out over 
$45,000 in student loans.

The education was amazing, but I really wasn’t prepared at all for the realities of getting a job in accounting. 
Now I have massive amounts of debt. I can’t buy a new car, nobody is hiring me and I get embarrassing 
calls about paying back my student loans. The worst part is my parents co-signed my loans and now they 
are worried they will never get to retire I feel like I ruined their life and mine as well.

I thought that I was going to be an accountant, now I am in 
so much debt I can’t buy a car and I stay up crying thinking 
about how I’m going to give my kids a better future.

What You Can Do About It
If you or a loved one who went to Bemidji State University  is currently experiencing financial 
hardships because of overwhelming student loan payments you’re not alone.

Millions of Americans have fallen victim to unmanageable student loan debts from for profit schools. This is 
not unlike what happened with the financial mortgage meltdown of 2008. According to The Federal Reserve 
37 million Americans currently have student loan debt.
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The good news is that the American government has recently passed laws that will give millions of 
Americans currently struggling with student loan debt much needed relief. Call today to see if you 
qualify for lower monthly payments or student loan forgiveness today. 

Call  today to see if you qualify for lower monthly payments or student loan forgiveness.
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Many Emory University Students are Qualifying for Student Loan 
Forgiveness

or many graduates of Emory University, they are told that the route to prosperity is to go to college 
and receive a degree. The problem is that millions of Americans have to go into massive amounts of 
debt in order to afford the education they want.

Many Americans sign up for student loan debts thinking they are grants soon realize after graduation that 
this money needs to be paid back in full and with interest.

“When I signed up for classes at Emory University I was really excited. I wanted to become a psychologist. 
I didn’t hesitate to take out student loans because I figured I would be getting a high paying job. I took out 
over $43,000 in student loans.

The education was amazing, but I really wasn’t prepared at all for the realities of getting a job in 
psychology. Now I have massive amounts of debt. I can’t buy a new car, nobody is hiring me and I get 
embarrassing calls about paying back my student loans. The worst part is my parents co-signed my loans 
and now they are worried they will never get to retire I feel like I ruined their life and mine as well.

I thought that I was going to be a psychologist, now I am in 
so much debt I can’t buy a car and I stay up crying thinking 
about how I’m going to give my kids a better future.

What You Can Do About It
If you or a loved one who went to Emory University is currently experiencing financial hardships 
because of overwhelming student loan payments you’re not alone.

Millions of Americans have fallen victim to unmanageable student loan debts from for profit schools. This is 
not unlike what happened with the financial mortgage meltdown of 2008. According to The Federal Reserve 
37 million Americans currently have student loan debt.
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Share ! Tweet

The good news is that the American government has recently passed laws that will give millions of 
Americans currently struggling with student loan debt much needed relief. Call today to see if you 
qualify for lower monthly payments or student loan forgiveness today. 

Call  today to see if you qualify for lower monthly payments or student loan forgiveness.877-670-1295
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Many Motorcycle Mechanics Institute Students are Qualifying 
For Student Loan Forgiveness

otorycle Mechanics Institute is a for profit college specializing in motorcycle career training.

Their commercials promise the allure of success and happiness in the exciting motorcycle industry. What 

the commercials don’t tell you is how much student debt that the average Motorcycle Mechanics 

Institute student has when they graduate.

“When I signed up for Motorcycle Mechanics Institute I was really excited. I have always loved to work on 

motorcycle. I didn’t hesitate to take out student loans because I figured I would be getting a high paying 

mechanic job. I took out over $30,000 in student loans.

The education was amazing, but I really wasn’t prepared at all for the realities of getting a job in this 

economy. Now I have massive amounts of debt. I can’t buy a new motorcycle, nobody is hiring me and I 

get embarrassing calls about paying back my student loans. The wort part is my parents co-signed my 

loans and now they are worried they will never get to retire I feel like I ruined their life and mine as well.

I thought that I was going to be a motorcycle mechanic now 
I am in so much debt I can’t buy a car and I stay up crying 
thinking about how I’m going to give my kids a better future.

What You Can Do About It
If you or a loved one who went to Motorcycle Mechanics Institute is currently experiencing 

financial hardships because of overwhelming student loan payments you’re not alone.

Millions of Americans have fallen victim to unmanageable student loan debts from for profit schools. This 

is not unlike what happened with the financial mortgage meltdown of 2008. According to The Federal 

Reserve 37 million Americans currently have student loan debt.
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The good news is that the American government has recently passed laws that will give millions of 

Americans currently struggling with student loan debt much needed relief. Call today to see if you 

qualify for lower monthly payments or student loan forgiveness today.
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Students from Ashford University 
Qualify for Student Loan 
Forgiveness
October 28, 2015 by mintacular (http://mintysavings.club/author/mintacular/)
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620x330.jpg)

Conventional wisdom suggests that in order to succeed and life and 

achieve financial freedom, one has to go to college and strive hard to get 

a degree. Students of Ashford University are told the same. The problem 

is that for so many Americans, education is extremely expensive that it 

causes them to have very large amounts of debt.
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“When I signed up for Ashford University I was really positive. I was 

dreaming of becoming an accountant. I didn’t have second thoughts on 

availing student loans since I thought after I graduate and get a license 

then I’d be earning enough to pay it back . I took out over $18,000 in 

student loans.

The quality of education was amazing, but I really didn’t see this coming. 

Now I have very large amounts of debt. I can’t afford a new car, I’m having 

a difficulty finding employment and I get embarrassing calls from 

collections telling me that I have to settle my dues as soon as possible. 

The worst part is that my parents’ retirement is on the line because they 

co-signed my student loans. I feel like I let everybody down including 

myself.

I thought I was going to be an accountant and give my family a 

comfortable life. Now, I am in so much debt that I can’t even 

afford a car and the worst part is that I couldn’t do anything 

but cry myself to sleep thinking about how I’m going to 

provide the needs of my kids.”

The Solution
Are you, or someone you know, struggling financially for going to Ashford 

University using a student loan? If you are experiencing extreme difficulty 

because of devastating loan payments, we’re with you.

“
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Fortunately, the government of America recently passed laws which will 

benefit and relieve millions of Americans currently facing student loan 

debts. Get in touch today to see if you are qualified for lower monthly 

payments or student loan forgiveness.

 (tel:%

20+18886825053)
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                    1101 Connecticut Avenue, NW 
                    Suite 900 
                    Washington, DC 20036 │www.career.org    

 

July 14, 2016 

 

The Honorable John B. King, Jr 
Secretary 
Department of Education 
400 Maryland Avenue, SW 
Washington, DC 20202 
Email: John.King@ed.gov  

Commissioner Edith Ramirez, Chair 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Email: MCarter@ftc.gov   

Richard Cordray, Director 
Consumer Financial Protection Bureau 
1700 G Street 
Washington, DC 20552 
Email: externalaffairs@cfpb.gov 

 
Dear Mr. Secretary, Madam Chair, and Director: 

On behalf of Career Education Colleges and Universities, I am writing to request that you 
organize an inter-agency coordinating committee to fight the growing student loan debt-relief 
scams in our nation.   

Every day, through the use of social media, trial lawyers are data-mining names and using this 
information to file misleading and unlawful actions against colleges for debt relief. The action, in 
the name of student loan debt forgiveness, is the classic misrepresentation seeking funds from 
students for loan forgiveness while promising actions that in most cases have no basis. Again this 
week our office has been filled with examples of scam postings on the web inviting students of 
any given college to call specific numbers to engage in student loan forgiveness. Such action not 
only is an injury to innocent students/graduates; it also impugns the reputation of high-quality 
career education schools by suggesting a problem when none exists. 

The Administration has been very aggressive in using an inter-agency coordinating committee to 
confront accusations of misconduct by our sector schools. We are asking that you engage the 
same effort and commitment to protect BOTH students and schools from this current scam 
engaged by some lawyers seeking monetary benefits at a cost to students. 

mailto:John.King@ed.gov
mailto:MCarter@ftc.gov
mailto:externalaffairs@cfpb.gov
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                    Suite 900 
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July 14, 2016 
Page Two 

 

We recognize and applaud the efforts made so far in 2016 by your agencies and state attorneys 
general. But in the wake of an NPRM for Borrower Defense to Repayment that would require 
schools to post new lines of credit when any suits are filed against such schools, we ask that you 
become more active, more aggressive, and more successful in bringing this scam to an end. No 
such regulation can be seriously considered until the Administration and its colleague Attorneys 
General provide a safe environment for both students and schools to operate without such scams.  
We, as a sector, stand ready to work with you and provide to you multiple examples of these 
scams. Unfortunately, previous efforts to stop the scams have not subsided. Rather, in the wake 
of this new NPRM the volume is increasing substantially.   

We look forward to working with you in an area where the government, students, and our sector 
schools have a common interest. We look forward to your response. 

Sincerely, 

 

Steve Gunderson 
President & CEO 
Career Education Colleges & Universities 
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Triggers for Letters of Credit in Proposed Section 668.171 

 

Automatic Triggers 

 

1. The institution is, or in the last three award years was, required to pay a debt or incurs a liability 

arising from an audit, investigation, or similar action initiated by a state, federal, or other 

oversight entity based on claims related to the making of a federal loan or provision of 

educational services if the amount exceeds the lesser of $750,000 or 10% of current assets.  

 

2. The institution, at any time in the last three award years, settles or resolves a suit brought against 

it by a state, federal, or other oversight entity based on claims related to the making of a federal 

loan or provision of educational services, if the amount exceeds the lesser of $750,000 or 10% of 

current assets. 

 

3. The institution is currently being sued by a state, federal, or other oversight entity based on claims 

related to the making of a federal loan or the provision of educational services for an amount that 

exceeds the lesser of $750,000 or 10% of current assets, regardless of whether a court has taken 

any action with respect to any of the claims. 

 

4. The institution is currently being sued by one or more state, federal, or other oversight entities 

based on claims of any kind, and the potential monetary damages exceed 10% of its current 

assets, regardless of whether a court has taken any action with respect to any of the claims.  

 

5. The institution is currently being sued in a lawsuit filed under the False Claims Act or by one or 

more private parties for claims that relate to the making of federal or non-federal loans or the 

institution’s provision of educational services, if the suit (i) has survived a motion for summary 

judgment and has not been dismissed; and (ii) seeks relief in an amount that exceeds 10% of its 

current assets.  

 

6. For lawsuits referenced in Items 4 or 5 above, during a fiscal year for which the institution has 

not yet submitted its audited financial statements to ED, the institution settles or resolves the suit 

for an amount that exceeds 10% of its current assets.  

 

7. The institution is or was required to repay ED for losses from borrower defense claims during the 

current award year or any of the three most recently completed award years in an amount that, for 

any one year, exceeds the lesser of $750,000 or 10% of current assets.  

 

8. The institution is, or in the last three award years was, required by its accrediting agency to 

submit a teach-out plan that covers any campus that offers a complete program for a reason in 34 

C.F.R. § 602.24(c)(1), which include the institution’s own self-initiated announcement of its 

intent to close such campus.     

 

9. The institution is, or in the last three award years was, placed on probation or similar status or 

was issued a show-cause order by its accrediting agency, if the agency does not notify ED within 

six months that the action was withdrawn.  

 

10. The institution violates any provision in a loan agreement with the creditor that has made the 

largest secured extension of credit to the institution.  

 



11. The institution fails to make a payment for more than 120 days in accordance with the debt 

obligations owed to the creditor that has made the largest secured extension of credit to the 

institution.  

 

12. A monetary or non-monetary (i.e., covenant) default or delinquency occurs in the security or loan 

agreement between the institution and the creditor that has made the largest secured extension of 

credit, which enables the creditor to change any term of the loan, including an increase in interest 

rates or fees.  

 

13. For its most recently completed fiscal year, a proprietary school does not derive at least 10% of 

its revenue from non-Title IV sources.  

 

14. For a publicly traded institution, the SEC warns the institution that it may suspend trading on the 

institution’s stock, or the institution’s stock is voluntarily delisted.  

 

15. For a publicly traded institution, the institution disclosed or was required to disclose a judicial or 

administrative proceeding stemming from a complaint filed by a private person.  

 

16. For a publicly traded institution, the institution fails to file timely a required annual or quarterly 

report with the SEC. 

 

17. For a publicly traded institution, the exchange on which the institution’s stock is traded notifies 

the institution that it is not in compliance with the exchange requirements.  

 

18. More than 50% of the institution’s students who received federal student aid for enrollment in all 

gainful employment programs are enrolled in gainful employment programs with debt-to-

earnings rates that are failing or in the zone under the gainful employment thresholds. 

 

19. For an institution with a composite score that is below passing (less than 1.5), any withdrawal of 

owner’s equity by any means, including declaring a dividend. 

 

20. The institution’s two most recent official cohort default rates are 30% or greater, unless one of the 

rates is under appeal.  

 

Discretionary LOC Triggers 

 

These triggers occur if ED determines the event or condition is reasonably likely to have a material 

adverse effect on the financial condition, business, or results of operations of the institution.  Such events 

include but are not limited to the following:  

 

1. The institution has significant fluctuations of federal aid in consecutive years, with the meaning 

of “significant fluctuations” yet to be determined in the future. 

 

2. The institution is cited by a state authorizing or licensing agency for failing state agency 

requirements.   

 

3. The institution fails a financial stress test to be developed by ED in the future.   

 

4. The institution or its corporate parent has a non-investment grade bond or credit rating.  

 



5. The institution has high annual dropout rates, with the meaning of “high” to be determined in the 

future.  

 

6. For a publicly traded institution, any adverse event reported on an 8-K. 

 

7. Any other event or condition the Department determines is reasonably likely to have a material 

adverse effect on the financial condition, business, or results of operations of the institution.    

 



 
Exhibit 14 



OPE ID Institution Name State Institution Type
Institution Fiscal 
Year End Date LOC Request Date Reason LOC Requested LOC Received Date LOC Amount

LOC Percent 
Requested Notes

03150500 A ‐ Technical College CA Proprietary 12/31/2011 11/09/2012 Failed Numeric Test 11/29/2012 $64,360.00 15
04185700 Academy for Salon Professionals (The) CA Proprietary 06/30/2012 06/27/2013 Untimely Refunds 08/14/2013 $11,087.00 25
03088300 Academy of Cosmetology SC Proprietary 12/31/2011 10/10/2012 Failed Numeric Test $293,200.00 Institution is no longer eligible to participate
04156000 Academy of Cosmetology & Esthetics NYC (The) NY Proprietary 06/30/2011 07/13/2012 Untimely Refunds 09/04/2012 $10,871.00 25
03113400 Academy of Healing Arts, Massage & Facial Skin Care FL Proprietary 12/31/2011 09/19/2012 Untimely Refunds 11/16/2012 $9,866.00 25
04093300 Academy of Natural Therapy CO Proprietary 12/31/2011 09/19/2012 Failed Numeric Test 11/02/2012 $68,065.00 10
04126800 Academy of Somatic Healing Arts (ASHA) GA Proprietary 12/31/2011 10/31/2012 Failed Past Performance Requirements $121,200.00 Institution is no longer eligible to participate
03327400 Acupuncture and Integrative Medicine College, Berkeley CA Private, Nonprofit 12/31/2011 09/20/2012 Failed Numeric Test 10/22/2012 $818,877.00 25
01148400 Advanced Institute of Hair Design WI Proprietary 12/31/2011 09/20/2012 Failed Numeric Test 11/29/2012 $282,876.00 10
04157100 Aerosim Flight Academy FL Proprietary 12/31/2011 10/15/2012 Failed Past Performance Requirements 01/09/2013 $49,650.00 10
04157100 Aerosim Flight Academy FL Proprietary 12/31/2011 01/10/2013 New Owner Missing 2 yrs of Audited Financial Statement 05/02/2013 $519,750.00 25
00341700 Allen University SC Private, Nonprofit 06/30/2011 09/13/2012 Failed Past Performance Requirements 02/25/2013 $444,000.00 5
00341700 Allen University SC Private, Nonprofit 06/30/2011 09/13/2012 Failed Past Performance Requirements 05/14/2013 $444,000.00 5
03493300 All‐State Career MD Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $3,322,474.00 15
03072400 All‐State Career School PA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $414,982.00 15
02495500 All‐State Career School ‐ All‐State Career School PA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $1,407,149.00 15
00746500 American Academy of Dramatic Arts NY Private, Nonprofit 08/31/2011 11/09/2012 Untimely Refunds 01/09/2013 $11,373.00 25
01046000 American Baptist Theological Seminary TN Private, Nonprofit 06/30/2011 01/18/2013 Untimely Refunds 04/08/2013 $76,212.00 25
04118700 American Business & Technology University MO Proprietary 12/31/2011 10/26/2012 Failed Numeric Test 02/04/2013 $333,247.00 50
01005700 American Commercial College TX Proprietary 12/31/2011 10/29/2012 Going Concern 03/04/2013 $80,890.00 10
02136800 American Commercial College TX Proprietary 12/31/2011 10/29/2012 Going Concern 03/04/2013 $157,843.00 10
01005900 American Commercial College TX Proprietary 12/31/2011 10/29/2012 Going Concern 03/04/2013 $243,417.00 10
04176900 American Health Institute FL Proprietary 12/31/2011 08/15/2012 Failed Numeric Test 09/25/2012 $42,219.00 10
02199900 American Indian College AZ Private, Nonprofit 06/30/2012 05/21/2013 Failed Numeric Test 08/06/2013 $71,624.00 10
04190300 American Institute of Medical Sonography NV Proprietary 12/31/2011 01/04/2013 Failed Numeric Test 08/26/2013 $84,067.00 25
04060300 American Institute of Medical Technology OK Proprietary 12/31/2011 08/10/2012 Failed Numeric Test 10/22/2012 $102,198.00 10
03028800 American National College TX Proprietary 12/31/2011 01/15/2013 Untimely Refunds 02/01/2013 $14,782.00 25
02270800 AmeriTech College UT Proprietary 06/30/2012 03/28/2013 Failed Numeric Test 06/13/2013 $1,452,162.00 10
03756300 Anamarc College TX Proprietary 12/31/2011 03/04/2013 Untimely Refunds 04/02/2013 $24,442.00 25
02239200 Anthem College MO Proprietary 08/21/2012 Failed Numeric Test 11/05/2012 $1,442,226.00 10 LOC not based on the annual financial statement
02263100 Anthem College AZ Proprietary 08/21/2012 Failed Numeric Test 11/05/2012 $4,290,210.00 10 LOC not based on the annual financial statement
01289100 Antonelli College OH Proprietary 06/30/2014 06/18/2013 Untimely Refunds 07/15/2015 $120,000.00 25
01289100 Antonelli College OH Proprietary 06/30/2012 06/18/2013 Untimely Refunds 08/22/2013 $120,000.00 25
00754400 Appalachian Bible College WV Private, Nonprofit 05/31/2012 03/07/2013 Failed Numeric Test 05/17/2013 $87,000.00 10
02179900 Argosy University CA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $112,044,473.00 15
00927000 Art Institute of Atlanta (The) GA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $21,539,256.00 15
02078900 Art Institute of Colorado (The) CO Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $4,241,359.00 15
01019500 Art Institute of Fort Lauderdale (The) FL Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $5,433,480.00 15
02117100 Art Institute of Houston (The) TX Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $11,824,738.00 15
02525600 Art Institute of New York City (The) NY Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $5,068,094.00 15
00835000 Art Institute of Philadelphia (The) ‐ PA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $7,333,899.00 15
04051300 Art Institute of Phoenix (The) AZ Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $56,738,727.00 15
00747000 Art Institute of Pittsburgh (The) PA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $32,429,894.00 15
00781900 Art Institute of Portland (The) OR Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $3,733,610.00 15
02291300 Art Institute of Seattle (The) WA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/10/2013 $3,802,543.00 15
02557800 Art Institute of York (The) ‐ Pennsylvania PA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $1,993,346.00 15
01024800 Art Institutes International Minnesota (The) MN Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $3,788,863.00 15
04178900 Ashdown College of Health Sciences CA Proprietary 01/09/2013 New Owner Missing 2 yrs of Audited Financial Statement 01/13/2013 $135,497.00 25 LOC not based on the annual financial statement
02595600 Asian ‐ American International Beauty College CA Proprietary 12/14/2012 New Owner Missing 2 yrs of Audited Financial Statement 01/14/2013 $142,000.00 25 LOC not based on the annual financial statement
01212000 Assemblies of God Theological Seminary MO Private, Nonprofit 04/30/2012 05/01/2013 Failed Numeric Test 05/30/2013 $225,934.00 10
04192200 Athena Career Academy OH Proprietary 12/31/2011 08/01/2012 Failed Numeric Test 09/10/2012 $230,000.00 50
03173300 Atlanta's John Marshall Law School GA Proprietary 07/31/2012 05/07/2013 Untimely Refunds 06/13/2013 $27,333.00 25
03468500 ATS Institute of Technology OH Proprietary 12/31/2011 09/11/2012 Failed Numeric Test 12/13/2012 $635,214.00 10
04021300 Augusta School of Massage GA Proprietary 12/31/2011 08/09/2012 Failed Numeric Test 10/12/2012 $229,800.00 50
03691400 Ave Maria School of Law FL Private, Nonprofit 06/30/2012 04/22/2013 Failed Numeric Test 06/24/2013 $1,876,947.00 10
04147600 Aveda Institute Las Vegas NV Proprietary 12/31/2012 12/07/2012 Failed Numeric Test 05/01/2013 $103,709.00 10
01320800 Baptist Bible College MO Private, Nonprofit 06/30/2012 06/17/2013 Going Concern 09/06/2013 $835,182.00 25
02617100 Baton Rouge College LA Proprietary 12/31/2011 11/20/2012 Failed Numeric Test 04/04/2013 $35,000.00 10
00502200 Bayamon Central University PR Private, Nonprofit 06/30/2011 10/26/2012 Untimely Refunds 12/20/2012 $18,069.00 25
2285700 Bayshire Beauty Academy MI Proprietary 12/31/2011 09/19/2012 Failed Numeric Test 11/28/2012 $189,055.00 50
00239700 Belhaven University MS Private, Nonprofit 06/30/2011 07/12/2012 Untimely Refunds 09/18/2012 $107,095.00 25
01309400 Bellingham Beauty School WA Proprietary 06/30/2012 03/28/2013 Failed Numeric Test 09/10/2013 $28,704.00 10
02253900 Berks Technical Institute PA Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $2,093,281.00 15
00190400 Bethany College KS Private, Nonprofit 06/30/2011 04/04/2013 Failed Numeric Test 05/29/2013 $576,341.00 10
02323000 Biblical Theological Seminary PA Private, Nonprofit 06/30/2012 02/15/2013 Failed Numeric Test 03/15/2013 $652,000.00 50
00644500 Bill and Sandra Pomeroy College of Nursing at Crouse Hospital NY Private, Nonprofit 12/31/2011 12/07/2012 Failed Numeric Test 12/20/2012 $856,242.00 50
03525300 Blue Cliff College MS Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 12/18/2012 $453,702.00 10
03422600 Blue Cliff College LA Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 12/18/2012 $824,958.00 10
03422500 Blue Cliff College LA Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 12/18/2012 $840,230.00 10
03294300 Blue Cliff College LA Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 12/18/2012 $1,006,270.00 10
03525300 Blue Cliff College MS Proprietary 12/31/2011 01/10/2013 Untimely Refunds 02/25/2013 $58,056.00 25
01085100 Branford Hall Career Institute NJ Proprietary 08/21/2012 Failed Numeric Test 11/05/2012 $865,977.00 10 LOC not based on the annual financial statement
00291200 Brevard College NC Private, Nonprofit 05/31/2012 03/27/2013 Failed Numeric Test 05/22/2013 $526,578.00 10
00155700 Brewton Parker College GA Private, Nonprofit 06/30/2012 05/02/2013 Going Concern 07/01/2013 $1,306,220.00 25
02180600 Bridges Academy of Beauty CA Proprietary 07/01/2012 New Owner Missing 2 yrs of Audited Financial Statement 08/14/2012 $10,000.00 27 LOC not based on the annual financial statement
02128200 Bridges Beauty College CA Proprietary 06/30/2012 01/18/2013 Failed Numeric Test 03/08/2013 $106,555.00 10
00675500 Brown Mackie College (the ‐) KS Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $2,402,544.00 15
00267800 Bryant & Stratton College NY Proprietary 12/31/2011 07/25/2012 Failed Numeric Test 08/24/2012 $21,024,290.00 10
03076400 Bryman School of Arizona (The) AZ Proprietary 08/21/2012 Failed Numeric Test 11/05/2012 $3,028,904.00 10 LOC not based on the annual financial statement

Letters of Credit Requested From Institutions in Award Year 2013
July 1, 2012 ‐ June 30, 2013



03930300 Buchanan Beauty College TN Proprietary 12/31/2011 08/01/2012 Failed Numeric Test 11/02/2012 $97,834.00 25
01218300 Burlington College VT Private, Nonprofit 06/30/2012 05/28/2013 Failed Numeric Test 09/13/2013 $214,021.00 10
03099700 Cains Barber College IL Proprietary 12/31/2011 08/07/2012 Failed Numeric Test 09/11/2012 $67,427.00 10
03698400 California College of Vocational Careers CA Proprietary 12/31/2011 11/19/2012 Failed Numeric Test 02/03/2012 $212,336.00 15
04083400 Cambridge Institute of Allied Health & Technology FL Proprietary 12/31/2011 02/14/2013 New Owner Missing 1 yr of Audited Financial Statement 02/22/2013 $305,072.00 10
03842500 Cambridge Institute of Allied Health and Technology FL Proprietary 12/31/2011 02/14/2013 Untimely Refunds 02/19/2013 $5,141.00 25
03797400 Career Care Institute CA Proprietary 09/30/2011 09/21/2012 Failed Numeric Test 02/01/2013 $907,851.00 10
02606800 Career Technical College LA Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $2,878,836.00 15
02609500 Career Training Academy PA Proprietary 12/31/2011 08/08/2012 Failed Numeric Test 09/18/2012 $553,000.00 25
00348100 Carson ‐ Newman University TN Private, Nonprofit 07/31/2012 06/17/2013 Failed Numeric Test 08/14/2013 $7,117,110.00 50
00348100 Carson ‐ Newman University TN Private, Nonprofit 07/31/2011 08/06/2012 Failed Numeric Test 11/28/2012 $7,875,368.00 50
03088200 Carson City Beauty Academy NV Proprietary 12/31/2011 09/28/2012 Failed Numeric Test 10/01/2012 $226,869.00 20
03635300 Carver Bible College GA Private, Nonprofit 06/30/2011 07/25/2012 Failed Numeric Test 11/07/2012 $482,625.00 77
02560000 Casal Aveda Institute OH Proprietary 12/31/2011 07/20/2012 Failed Numeric Test 10/02/2012 $128,427.00 10
04130800 Cascade Beauty College WA Proprietary 12/31/2011 08/20/2012 New Owner Missing 1 yr of Audited Financial Statement 11/26/2012 $22,227.00 10
02581200 CC's Cosmetology College OK Proprietary 12/31/2011 10/29/2012 Failed Past Performance Requirements 03/13/2013 $53,139.00 10
01288000 Celebrity Stylist Beauty School LA Proprietary 12/31/2011 09/17/2012 New Owner Missing 1 yr of Audited Financial Statement 10/16/2012 $14,000.00 10
00245200 Central Bible College MO Private, Nonprofit 04/30/2012 05/15/2013 Failed Numeric Test 07/01/2013 $646,294.00 10
03425400 Central Florida Institute FL Proprietary 12/31/2011 11/30/2012 Untimely Refunds 02/08/2013 $42,941.00 25
01224800 Central School of Practical Nursing OH Private, Nonprofit 12/31/2010 08/07/2012 Failed Numeric Test 09/10/2012 $456,444.00 50
01224800 Central School of Practical Nursing OH Private, Nonprofit 12/31/2011 11/19/2012 Failed Numeric Test 01/04/2013 $473,175.00 50
03939400 Centura Institute FL Proprietary 12/31/2011 09/27/2012 Untimely Refunds 11/02/2012 $28,956.00 25
03199300 Christian Life College IL Private, Nonprofit 06/30/2012 05/10/2013 Failed Numeric Test 07/29/2013 $120,299.00 50
00116500 Church Divinity School of the Pacific CA Private, Nonprofit 06/30/2012 01/18/2013 Failed Numeric Test 02/19/2013 $347,972.00 50
01090600 Cincinnati College of Mortuary Science OH Private, Nonprofit 12/31/2013 01/29/2013 Failed Past Performance Requirements 07/07/2014 $117,138.00 10
00644300 Cochran School of Nursing Saint John's Riverside Hosp NY Private, Nonprofit 12/31/2011 12/20/2012 Failed Numeric Test 02/13/2013 $757,077.00 50
00117700 Cogswell Polytechnical College CA Proprietary 12/31/2011 04/19/2013 New Owner Missing 1 yr of Audited Financial Statement 06/24/2013 $390,941.00 10
04131500 Collective (The) NY Proprietary 12/31/2011 02/20/2013 Failed Numeric Test 01/28/2013 $40,000.00 50
04184900 College of International Esthetics CO Proprietary 12/31/2011 07/26/2012 Failed Numeric Test 08/20/2012 $122,512.00 50
01172500 Collins School of Cosmetology KY Proprietary 12/31/2010 10/17/2012 Failed Past Performance Requirements 02/04/2013 $24,899.00 10
04185000 Colorado Academy of Veterinary Technology CO Proprietary 12/31/2011 10/23/2012 Failed Numeric Test 01/07/2013 $67,465.00 50
00270700 Columbia University in the City of New York NY Private, Nonprofit 06/30/2011 08/03/2012 Untimely Refunds 08/23/2012 $282,313.00 25
00224700 Concordia University MI Private, Nonprofit 06/30/2011 07/06/2012 Failed Numeric Test 08/03/2012 $2,601,270.00 50
02289600 Consolidated School of Business PA Proprietary 09/30/2012 04/16/2013 Failed Numeric Test 07/01/2013 $138,000.00 10
00470700 Covenant Theological Seminary MO Private, Nonprofit 06/30/2012 11/08/2012 Failed Numeric Test 02/06/2013 $200,583.00 10
04135000 Cozmo The School FL Proprietary 12/31/2011 12/20/2012 Untimely Refunds 03/26/2013 $7,684.00 25
02603100 Crave Beauty Academy KS Proprietary 04/29/2013 New Owner Missing 2 yrs of Audited Financial Statement 4/22/2013 $594,425.00 25 LOC not based on the annual financial statement
02285500 Creative Circus GA Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $398,719.00 15
00236600 Crossroads College MN Private, Nonprofit 06/30/2012 05/28/2013 Failed Numeric Test 08/30/2013 $138,445.00 10
03007200 Dance Theatre of Harlem NY Private, Nonprofit 6/30/2010 11/12/2012 Failed Past Performance Requirements 03/15/2013 $819.00 10
03614300 David's Academy of Beauty CA Proprietary 12/31/2011 12/07/2012 New Owner Missing 1 yr of Audited Financial Statement 02/07/2013 $136,626.00 10
04117300 Dayton School of Medical Massage OH Proprietary 12/31/2011 09/27/2012 Failed Numeric Test 11/29/2012 $564,032.00 10
04148300 Denver School of Nursing CO Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $977,123.00 15
03646300 Design's School of Cosmetology CA Proprietary 12/31/2011 08/07/2012 Failed Numeric Test 10/22/2012 $160,259.00 15
04191100 Destination Academy for Spa and Salon Professionals NV Proprietary 12/31/2012 01/04/2013 Failed Past Performance Requirements 10/17/2013 $144,524.00 50
04191100 Destination Academy for Spa and Salon Professionals NV Proprietary 12/31/2011 01/04/2013 Going Concern 10/17/2013 $144,524.00 50
00271300 Dominican College of Blauvelt NY Private, Nonprofit 06/30/2011 07/16/2012 Failed Numeric Test 11/15/2012 $2,035,599.00 10
02588200 Douglas J Aveda Institute MI Proprietary 12/31/2014 02/07/2013 Untimely Refunds 02/03/2015 $202,809.00 25
02588200 Douglas J Aveda Institute MI Proprietary 12/31/2013 02/07/2013 Untimely Refunds 02/05/2015 $202,809.00 25
02588200 Douglas J Aveda Institute MI Proprietary 12/31/2011 03/29/2013 Untimely Refunds 07/15/2014 $202,809.00 25
03916300 eClips School of Cosmetology and Barbering MO Proprietary 12/31/2011 10/16/2012 Failed Numeric Test 01/16/2013 $309,476.00 25
04002400 Ecumenical Theological Seminary MI Private, Nonprofit 07/31/2011 07/30/2012 Failed Numeric Test 10/03/2012 $95,885.00 10
03021900 EDIC  College PR Proprietary 06/30/2012 04/15/2013 New Owner Missing 1 yr of Audited Financial Statement 05/03/2013 $2,320,176.00 25
00147800 Edward Waters College FL Private, Nonprofit 06/30/2012 05/03/2013 Untimely Refunds 07/19/2013 $23,164.00 25
04175400 Elite Cosmetology School CA Proprietary 11/09/2012 New Owner Missing 2 yrs of Audited Financial Statement 07/20/2012 $96,421.00 25 LOC not based on the annual financial statement
02523900 Elizabeth Grady School of Esthetics and Massage Therapy MA Proprietary 12/31/2011 07/24/2012 Failed Numeric Test 12/12/2012 $298,822.00 50
01254700 Emmanuel School of Religion TN Private, Nonprofit 05/31/2012 04/02/2013 Failed Numeric Test 05/08/2013 $179,219.00 50
04179600 Entourage Institute of Beauty and Esthetics KS Proprietary 04/29/2013 New Owner Missing 2 yrs of Audited Financial Statement 9/8/2014 $83,274.00 LOC not based on the annual financial statement
00343200 Erskine College SC Private, Nonprofit 06/30/2012 04/25/2013 Failed Numeric Test 07/01/2013 $2,220,285.00 50
02576100 Escuela Tecnica de Electricidad PR Proprietary 6/30/2012 04/23/2013 Failed Numeric Test 07/02/2013 $190,913.00 10
00246300 Evangel University MO Private, Nonprofit 04/30/2012 02/14/2013 Failed Numeric Test 04/23/2013 $2,093,602.00 10
03108500 Everglades University FL Private, Nonprofit 12/31/2011 10/18/2012 Failed Numeric Test 11/28/2012 $1,999,509.00 10
03004000 Final Touch Beauty School MS Proprietary 12/31/2011 10/15/2012 Failed Past Performance Requirements $24,700.00 Institution is no longer eligible to participate
00232200 Finlandia University MI Private, Nonprofit 06/30/2012 04/17/2013 Failed Numeric Test 06/25/2013 $702,840.00 10
03131300 Five Branches University CA Proprietary 08/07/2012 New Owner Missing 2 yrs of Audited Financial Statement 09/14/2012 $2,790,578.00 25 LOC not based on the annual financial statement
02586200 Florida Career College FL Proprietary 06/30/2011 08/21/2012 Failed Numeric Test 11/05/2012 $302,388.00 10
02305800 Florida Career College FL Proprietary 06/30/2011 08/21/2012 Failed Numeric Test 11/05/2012 $7,137,952.00 10
02156700 Florida Christian College FL Private, Nonprofit 05/31/2011 10/23/2012 Failed Numeric Test 10/31/2012 $1,340,000.00 50
00148600 Florida Memorial University FL Private, Nonprofit 06/30/2012 06/19/2013 Untimely Refunds 07/29/2013 $36,135.00 25
03856500 Florida School of Traditional Midwifery FL Private, Nonprofit 12/31/2011 02/28/2013 Failed Numeric Test 06/06/2013 $51,900.00 10
04136300 Focus:  Hope Information Technologies Center MI Private, Nonprofit 09/30/2011 07/31/2012 Failed Numeric Test 09/20/2012 $29,425.00 50
03361400 Fortis College AL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $601,421.00 15
02305700 Fortis College FL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $978,823.00 15
03054200 Fortis College FL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $991,788.00 15
03434300 Fortis College FL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $1,454,708.00 15
02245500 Fortis College FL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $1,519,138.00 15
02342700 Fortis College VA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $1,667,220.00 15
03424400 Fortis College TX Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $2,131,625.00 15
00941200 Fortis College OH Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $2,475,962.00 15
02341000 Fortis College AL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $2,896,574.00 15
03480300 Fortis College LA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $4,372,149.00 15
02190700 Fortis College OH Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $6,084,800.00 15
03096300 Fortis Institute FL Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $257,088.00 15
03011500 Fortis Institute PA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $473,404.00 15
03011600 Fortis Institute PA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $713,625.00 15



02132300 Fortis Institute NJ Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $1,153,408.00 15
02326300 Fortis Institute TN Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $2,501,096.00 15
03010800 Fortis Institute PA Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $5,523,309.00 15
01031900 Fortis Institute MD Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $5,968,886.00 15
02276000 Franklin Beauty School TX Proprietary 10/31/2011 07/24/2012 Failed Numeric Test 05/02/2013 $84,069.00 10
04154400 Franklin Career College CA Proprietary 12/31/2011 11/09/2012 Failed Numeric Test 12/18/2012 $806,115.00 50
04175900 Geisinger‐Lewistown Hospital School of Nursing PA Private, Nonprofit 06/30/2012 06/04/2013 Failed Numeric Test 07/09/2013 $172,000.00 50
02203300 Gene Juarez Beauty Schools WA Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 01/10/2013 $712,980.41 10
00196400 Georgetown College KY Private, Nonprofit 06/30/2012 06/25/2013 Failed Numeric Test 09/03/2013 $7,743,024.00 50
04156500 Georgia Christian University GA Private, Nonprofit 12/31/2010 09/26/2012 Failed Numeric Test 12/06/2012 $21,416.00 50
04156500 Georgia Christian University GA Private, Nonprofit 12/31/2011 09/26/2012 Failed Numeric Test 12/06/2012 $21,416.00 50
04164300 Global Institute PR Proprietary 06/30/2012 04/02/2013 Failed Numeric Test 06/27/2013 $28,976.00 50
00464200 Globe University MN Proprietary 12/31/2011 09/24/2012 Waiver 12/03/2012 $6,272,159.00 10
01112700 Gooding Institute of Nurse Anesthesia FL Proprietary 09/30/2011 05/21/2013 New Owner Missing 2 yrs of Audited Financial Statement 07/03/2013 $537,100.00 25
04187300 Hair Academy (The) AL Proprietary 06/30/2011 03/20/2013 Failed Past Performance Requirements 07/22/2013 $20,000.00 10
04187300 Hair Academy (The) AL Proprietary 06/30/2014 03/21/2013 Failed Past Performance Requirements 07/22/2013 $20,000.00 10
02490800 Hair Fashions By Kaye Beauty College IN Proprietary 12/31/2012 06/27/2013 Failed Numeric Test 08/19/2013 $55,877.00 10
03110400 Hairitage Hair Academy UT Proprietary 12/31/2011 09/25/2012 Failed Numeric Test 11/21/2012 $16,802.00 10
03002000 Hairmasters Institute of Cosmetology IL Proprietary 12/31/2011 08/09/2012 Failed Numeric Test 11/13/2012 $134,280.00 10
01050900 Hallmark University TX Private, Nonprofit 12/31/2011 01/04/2013 New Owner Missing 2 yrs of Audited Financial Statement 01/08/2013 $1,850,636.00 25
02097300 Hastings Beauty School MN Proprietary 12/31/2011 09/07/2012 Failed Numeric Test 11/14/2012 $66,537.00 10
02297800 Headlines Academy SD Proprietary 12/31/2011 02/05/2013 Untimely Refunds 03/27/2013 $6,710.00 25
03026200 Head's West Kentucky Beauty College KY Proprietary 12/31/2012 06/20/2013 Failed Numeric Test 09/24/2013 $70,296.00 50
04120300 Health and Style Institute NC Proprietary 12/31/2012 03/20/2013 New Owner Missing 1 yr of Audited Financial Statement 04/15/2013 $126,400.00 10
03676400 Healthy Hair Academy TX Proprietary 12/31/2011 01/14/2013 Failed Past Performance Requirements $182,827.00 Institution is no longer eligible to participate
00215700 Hebrew College MA Private, Nonprofit 06/30/2012 12/27/2012 Failed Numeric Test 04/02/2013 $529,531.00 50
00293300 High Point University NC Private, Nonprofit 05/31/2011 09/06/2012 Untimely Refunds 10/22/2012 $21,703.00 25
00349400 Hiwassee College TN Private, Nonprofit 06/30/2012 02/22/2013 Failed Numeric Test 06/05/2013 $673,627.00 75
00349400 Hiwassee College TN Private, Nonprofit 06/30/2012 02/22/2013 Failed Numeric Test 06/11/2013 $1,000,000.00 75
02188900 Hobe Sound Bible College FL Private, Nonprofit 06/30/2012 05/21/2013 Failed Past Performance Requirements 07/29/2013 $55,788.00 10
02188900 Hobe Sound Bible College FL Private, Nonprofit 06/30/2011 09/13/2012 Failed Past Performance Requirements 01/09/2013 $73,685.00 10
04140500 Horizon University CA Private, Nonprofit 06/30/2011 07/13/2012 Failed Numeric Test 09/18/2012 $9,645.00 10
02320200 Houston Graduate School of Theology TX Private, Nonprofit 06/30/2012 06/06/2013 Failed Numeric Test 08/06/2013 $178,880.00 10
03655300 Illinois CareerPath Institute IL Private, Nonprofit 06/30/2012 04/04/2013 Failed Numeric Test 05/14/2013 $8,325.00 50
03655300 Illinois CareerPath Institute IL Private, Nonprofit 06/30/2011 04/04/2013 Other 05/14/2013 $8,325.00 50
01258400 Illinois Institute of Art (The) IL Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $15,663,756.00 15
02545800 Inner State Beauty School OH Proprietary 06/30/2012 03/25/2013 Failed Numeric Test 05/08/2013 $39,925.00 10
03536300 Institute For Therapeutic Massage NJ Proprietary 12/31/2011 10/12/2012 Failed Numeric Test 02/06/2013 $106,361.00 10
03808300 Institute of Beauty and Wellness (The) WI Proprietary 12/31/2011 09/07/2012 Failed Numeric Test 11/21/2012 $164,259.00 10
04138000 Institute of Therapeutic Massage OH Proprietary 12/31/2011 10/26/2012 Failed Numeric Test 12/12/2012 $57,760.00 10
02166400 Instituto de Banca y Comercio PR Proprietary 10/31/2011 07/27/2012 Failed Numeric Test 07/25/2012 $9,329,126.00 10
01248800 International Beauty College #3 TX Proprietary 06/30/2012 03/19/2013 New Owner Missing 2 yrs of Audited Financial Statement 04/17/2013 $45,545.00 25
02575400 International Culinary Center NY Proprietary 12/31/2011 08/22/2012 Failed Numeric Test 10/15/2012 $697,534.00 10
04134700 International Professional School of Bodywork CA Proprietary 06/30/2012 04/19/2013 Failed Numeric Test 10/22/2013 $156,714.00 10
03731300 International Renowned Beauty Academy TX Proprietary 12/31/2011 08/07/2012 Failed Numeric Test 10/01/2012 $12,248.00 10
02520000 International School of Skin and Nailcare GA Proprietary 12/31/2011 09/17/2012 Failed Numeric Test 11/28/2012 $563,200.00 25
02562500 International Technical College PR Proprietary 12/31/2011 11/26/2012 Failed Numeric Test 02/27/2013 $35,000.00 10
02562500 International Technical College PR Proprietary 12/31/2011 11/26/2012 Failed Numeric Test 05/29/2013 $35,053.00 10
00273900 Ithaca College NY Private, Nonprofit 05/31/2011 09/21/2012 Untimely Refunds 11/16/2012 $43,350.00 25
02580100 Iverson Institute GA Proprietary 12/31/2011 03/06/2013 Untimely Refunds 04/23/2013 $14,847.00 25
00820000 Jameson Memorial Hospital School Of Nursing PA Private, Nonprofit 06/30/2012 04/17/2013 Failed Numeric Test 05/17/2013 $301,000.00 50
00274000 Jewish Theological Seminary of America (The) NY Private, Nonprofit 06/30/2012 05/17/2013 Failed Numeric Test 06/17/2013 $1,210,969.00 50
00274000 Jewish Theological Seminary of America (The) NY Private, Nonprofit 06/30/2011 10/01/2012 Failed Numeric Test 10/31/2012 $1,351,410.00 50
00642100 JFK Medical Center Muhlenberg Harold B. and Dorothy A. Snyder Schools NJ Private, Nonprofit 12/31/2011 12/20/2012 Failed Numeric Test 02/26/2013 $405,173.00 10
02511500 Joffrey Ballet School, American Ballet Center NY Proprietary 04/30/2011 08/20/2012 Failed Numeric Test 10/18/2012 $100,831.00 25
02511500 Joffrey Ballet School, American Ballet Center NY Proprietary 04/30/2012 08/27/2012 Failed Numeric Test 10/18/2012 $100,831.00 25
01171500 Joseph F. McCloskey School of Nursing at Schuylkill Health PA Private, Nonprofit 06/30/2012 02/06/2013 Failed Numeric Test 04/08/2013 $302,000.00 50
04175800 JRenee College IL Proprietary 12/31/2011 11/09/2012 Failed Numeric Test 01/16/2013 $131,557.00 50
02245400 Keene Beauty Academy NH Proprietary 12/31/2011 07/11/2012 Failed Numeric Test 09/25/2012 $50,449.00 10
02151900 Keiser University FL Private, Nonprofit 12/31/2011 10/18/2012 Failed Numeric Test 11/28/2012 $1,999,509.00 10
00170300 Kendall College IL Proprietary 12/31/2011 08/06/2012 Failed Numeric Test 09/11/2012 $2,541,993.00 10
00196900 Kentucky Wesleyan College KY Private, Nonprofit 06/30/2012 12/11/2012 Failed Numeric Test 02/21/2013 $644,279.00 10
03516300 King's University (The) CA Private, Nonprofit 07/31/2011 07/31/2012 Failed Numeric Test 10/01/2012 $1,552,000.00 50
03556400 Kussad Institute of Court Reporting TX Proprietary 12/31/2011 09/20/2012 Failed Numeric Test 11/26/2012 $123,262.00 50
00231100 Kuyper College MI Private, Nonprofit 06/30/2012 05/03/2013 Failed Numeric Test 08/21/2013 $274,386.00 10
00121500 La Sierra University CA Private, Nonprofit 06/30/2011 10/26/2012 Untimely Refunds 12/27/2012 $23,000.00 25
00157800 LaGrange College GA Private, Nonprofit 06/30/2012 05/03/2013 Failed Numeric Test 07/02/2013 $5,263,700.00 50
04117600 Larry's Barber College IL Proprietary 12/31/2012 05/03/2013 Failed Past Performance Requirements 07/19/2013 $101,100.00 10
03042700 Laurus Technical Institute GA Proprietary 06/30/2012 03/07/2013 Failed Numeric Test 08/15/2013 $470,400.00 10
01062400 Lighthouse Career Institute TX Private, Nonprofit 12/31/2011 01/14/2013 Failed Numeric Test 01/31/2013 $475,000.00 50
01062400 Lighthouse Career Institute TX Private, Nonprofit 12/31/2011 07/25/2012 Failed Numeric Test 10/09/2012 $649,000.00 50
00746600 LIM College NY Proprietary 06/30/2011 03/19/2013 Untimely Refunds 04/11/2013 $29,492.00 25
03520300 Lubbock Hair Academy TX Proprietary 12/31/2011 12/20/2012 Failed Past Performance Requirements 02/07/2013 $32,562.00 10
00235700 Luther Seminary MN Private, Nonprofit 06/30/2012 05/23/2013 Failed Numeric Test 07/30/2013 $1,943,338.00 50
00666600 Lutheran School of Nursing MO Proprietary 12/31/2011 10/19/2012 Failed Numeric Test 10/30/2012 $1,162,627.00 82
00171200 Lutheran School of Theology at Chicago IL Private, Nonprofit 06/30/2012 03/06/2013 Failed Numeric Test 05/14/2013 $612,118.00 50
00171700 MacMurray College IL Private, Nonprofit 05/31/2012 04/08/2013 Failed Numeric Test 05/06/2013 $592,875.00 10
02578400 Maryland University of Integrative Health MD Private, Nonprofit 07/31/2012 03/28/2013 Failed Numeric Test 06/07/2013 $1,519,000.00 20
00489800 McCann School of Business & Technology PA Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $7,522,691.00 15
04185600 Medical Allied Career Center CA Proprietary 12/31/2011 11/02/2012 Failed Numeric Test 01/28/2013 $34,777.00 10
02326800 Meridian College FL Proprietary 01/10/2013 Untimely Refunds 03/13/2013 $37,697.00 25 LOC not based on the annual financial statement
00887800 Miami International University of Art & Design FL Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $9,940,486.00 15
03753400 Michael's School of Beauty GA Proprietary 12/31/2011 01/17/2013 Untimely Refunds $17,793.00 Institution is no longer eligible to participate
02324500 Michigan College of Beauty‐Monroe MI Proprietary 12/31/2011 09/19/2012 Failed Numeric Test 12/07/2012 $487,760.00 50
00694200 Mid‐America Christian University OK Private, Nonprofit 05/31/2012 05/23/2013 Untimely Refunds 07/01/2013 $179,008.00 25



02614200 Miller ‐ Motte Technical College TN Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $12,897,565.00 15
00499200 Miller‐Motte Technical College VA Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $8,858,206.00 15
02275900 Modern Welding School, Inc NY Proprietary 06/30/2011 12/07/2012 Untimely Refunds 03/12/2013 $7,749.00 25
02063000 Montserrat College of Art MA Private, Nonprofit 06/30/2011 07/23/2012 Failed Numeric Test 09/28/2012 $385,139.00 10
02063000 Montserrat College of Art MA Private, Nonprofit 06/30/2012 12/21/2012 Failed Numeric Test 04/26/2013 $450,691.00 10
00172700 Moody Bible Institute IL Private, Nonprofit 06/30/2012 04/02/2013 Failed Numeric Test 06/17/2013 $1,801,295.00 50
00343900 Morris College SC Private, Nonprofit 06/30/2011 09/12/2012 Untimely Refunds 10/22/2012 $54,450.00 25
00386900 Mount Mary University WI Private, Nonprofit 08/02/2012 New Owner Missing 2 yrs of Audited Financial Statement 08/10/2012 $1,743,315.00 10 LOC not based on the annual financial statement
00188000 Mount Mercy University IA Private, Nonprofit 06/30/2011 08/03/2012 Untimely Refunds 11/02/2012 $30,717.00 25
04028300 Mountain State School of Massage WV Proprietary 12/31/2011 07/12/2012 Failed Numeric Test 09/24/2012 $87,000.00 30
03082100 Myotherapy College of Utah UT Proprietary 06/30/2012 02/08/2013 Failed Numeric Test 04/24/2013 $328,875.00 50
04174600 Nashville Barber and Style Academy TN Proprietary 12/31/2011 09/18/2012 Failed Numeric Test 02/01/2013 $100,000.00 25
02518400 National Hispanic University (The) CA Proprietary 12/31/2012 05/24/2013 Failed Numeric Test 07/02/2013 $1,156,846.00 25
03468400 National Institute of Massotherapy ‐ OH Proprietary 12/31/2011 08/28/2012 Failed Numeric Test 11/08/2012 $48,935.00 10
03455500 National Labor College MD Private, Nonprofit 06/30/2012 06/05/2013 Failed Numeric Test 07/01/2013 $351,000.00 25
04157400 National Paralegal College AZ Proprietary 12/31/2011 07/13/2012 Untimely Refunds 08/06/2012 $54,631.00 25
02260600 National University College PR Proprietary 10/31/2011 07/27/2012 Failed Numeric Test 07/25/2012 $3,793,869.00 10
01300700 Nazarene Bible College CO Private, Nonprofit 06/30/2012 02/12/2013 Failed Numeric Test 04/11/2013 $374,630.00 10
03424500 New Community Workforce Development Center NJ Private, Nonprofit 12/31/2011 11/26/2012 Other 12/31/2012 $63,300.00 5
03647300 New Concepts School of Cosmetology TN Proprietary 12/31/2011 10/16/2012 Failed Numeric Test 03/29/2013 $225,083.00 50
04202600 New Dimensions Beauty Academy CO Proprietary 12/31/2011 07/25/2012 Failed Numeric Test 08/28/2012 $15,335.00 50
02254000 New England Culinary Institute VT Proprietary 05/31/2012 12/27/2012 Failed Numeric Test 04/22/2013 $876,907.00 15
00748600 New England Institute of Art (The) MA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/07/2013 $3,695,956.00 15
01161700 New York Methodist Hospital NY Private, Nonprofit 12/31/2011 12/18/2012 Failed Numeric Test 02/14/2013 $113,361.00 10
00267400 New York Theological Seminary NY Private, Nonprofit 06/30/2012 06/14/2013 Failed Numeric Test 09/24/2013 $192,262.00 10
02584200 Newbridge College CA Proprietary 12/31/2011 09/28/2012 Failed Numeric Test 12/16/2012 $579,203.00 5
03043900 NewSchool of Architecture and Design CA Proprietary 12/31/2011 08/06/2012 Failed Numeric Test 09/11/2012 $1,351,843.00 10
03838300 Nightingale College UT Proprietary 12/06/2012 New Owner Missing 2 yrs of Audited Financial Statement 12/27/2012 $68,326.00 25 LOC not based on the annual financial statement
00405600 North American Baptist Seminary SD Private, Nonprofit 06/30/2012 06/05/2013 Failed Numeric Test 07/09/2013 $95,400.00 10
03079100 North Central Institute TN Proprietary 12/31/2011 08/24/2012 Failed Numeric Test 09/28/2012 $183,678.00 50
03813300 Northcentral University AZ Proprietary 12/31/2011 08/10/2012 Failed Numeric Test 09/26/2012 $4,579,876.00 10
03838500 Northwest Career College NV Proprietary 12/31/2011 10/22/2012 Failed Numeric Test 09/10/2012 $200,600.00 10
03950500 Northwest Regional Technology Institute PA Proprietary 12/31/2011 08/16/2012 Failed Numeric Test 11/13/2012 $40,000.00 10
04172200 Northwestern Institute of Health and Technology IL Private, Nonprofit 12/31/2011 01/28/2013 Failed Past Performance Requirements 05/07/2013 $50,000.00 4
04173600 Notter School of Pastry Arts FL Proprietary 12/31/2010 10/15/2012 Failed Past Performance Requirements $53,750.00 Institution is no longer eligible to participate
00865800 O'Briens Aveda Institute VT Proprietary 04/28/2012 02/01/2013 Other 05/03/2013 $282,000.00 50
00381900 Ohio Valley University WV Private, Nonprofit 06/30/2012 03/28/2013 Failed Numeric Test 06/11/2013 $403,000.00 10
00316500 Oklahoma Christian University OK Private, Nonprofit 05/31/2012 05/03/2013 Failed Numeric Test 07/19/2013 $1,615,120.00 10
00230800 Olivet College MI Private, Nonprofit 06/30/2012 05/13/2013 Failed Numeric Test 05/28/2013 $1,160,735.00 10
02106400 O'More College of Design TN Private, Nonprofit 06/30/2012 11/20/2012 Failed Numeric Test 03/21/2013 $159,083.00 10
04134900 Orange Park International School of Beauty FL Proprietary 12/31/2011 09/27/2012 Failed Numeric Test $275,800.00 Institution is no longer eligible to participate
03776400 Orion Institute OH Proprietary 12/31/2011 07/10/2012 Failed Numeric Test 08/23/2012 $28,444.00 10
03840300 Oxford Graduate School TN Private, Nonprofit 06/30/2012 05/21/2013 Failed Numeric Test 07/23/2013 $194,000.00 50
03901300 Pacific Coast Trade School CA Proprietary 12/31/2011 10/11/2012 Failed Numeric Test 03/04/2013 $180,000.00 11
00158700 Paine College GA Private, Nonprofit 06/30/2011 09/17/2012 Untimely Refunds 12/13/2012 $17,798.00 25
02323700 Pat Wilson's Beauty College KY Proprietary 12/31/2012 06/17/2013 Failed Numeric Test 08/02/2013 $98,577.00 50
04184300 Paul Mitchell The School Ardmore OK Proprietary 12/31/2011 04/15/2013 New Owner Missing 2 yrs of Audited Financial Statement 05/14/2013 $31,500.00 10
04175200 Paul Mitchell The School East Bay CA Proprietary 12/31/2011 12/12/2012 Untimely Refunds 02/27/2013 $10,047.00 25
04175100 Paul Mitchell The School Honolulu HI Proprietary 12/31/2011 02/15/2013 Untimely Refunds 04/16/2013 $9,306.00 25
03909300 Paul Mitchell the School Logan UT Proprietary 12/31/2011 09/13/2012 Failed Numeric Test 11/30/2012 $59,450.00 10
02211600 Paul Mitchell The School Portsmouth NH Proprietary 12/31/2012 03/28/2013 Failed Numeric Test 05/06/2013 $48,857.00 25
02211600 Paul Mitchell The School Portsmouth NH Proprietary 03/28/2013 New Owner Missing 2 yrs of Audited Financial Statement 05/06/2013 $48,857.00 25 LOC not based on the annual financial statement
03010700 Paul Mitchell the School Roanoke VA Proprietary 12/31/2011 07/31/2012 Failed Numeric Test 10/11/2012 $50,000.00 10
04167000 Paul Mitchell the School‐Temecula CA Proprietary 11/09/2012 New Owner Missing 2 yrs of Audited Financial Statement 12/18/2012 $945,886.00 25 LOC not based on the annual financial statement
00295500 Pfeiffer University NC Private, Nonprofit 06/30/2012 03/12/2013 Untimely Refunds 04/10/2013 $16,165.00 25
02237200 Phillips Graduate Institute CA Private, Nonprofit 06/30/2011 07/13/2012 Failed Numeric Test 05/24/2012 $732,621.00 11.4
03678300 Pima Medical Institute NM Proprietary 12/31/2011 11/20/2012 Untimely Refunds 12/20/2012 $7,768.00 25
04161200 Pinchot University WA Private, Nonprofit 06/30/2012 03/15/2013 Failed Numeric Test 05/22/2013 $38,402.00 1
04161200 Pinchot University WA Private, Nonprofit 06/30/2012 03/15/2013 Failed Numeric Test 12/03/2012 $300,000.00 9
00220100 Pine Manor College MA Private, Nonprofit 06/30/2012 05/28/2013 Failed Numeric Test 09/13/2013 $445,830.00 10
02306800 Platt College OK Proprietary 12/31/2011 12/11/2012 Untimely Refunds 02/25/2013 $454,389.00 25
01044700 Plaza Beauty School TN Proprietary 09/30/2011 03/07/2013 Untimely Refunds 04/16/2013 $22,941.00 25
02482400 Ponce Health Sciences University PR Proprietary 06/30/2011 10/04/2012 Failed Numeric Test 11/30/2012 $1,778,124.00 10
02534900 Ponce Paramedical College (POPAC) PR Proprietary 10/31/2011 07/27/2012 Failed Numeric Test 07/25/2012 $1,533,313.00 10
00393600 Pontifical Catholic University of Puerto Rico (The) PR Private, Nonprofit 06/30/2011 09/06/2012 Untimely Refunds 10/31/2012 $80,012.00 25
04142700 Pontifical John Paul II Institute for Studies on Marriage and Family DC Private, Nonprofit 12/31/2012 05/22/2013 Failed Numeric Test 07/22/2013 $158,000.00 50
04146500 Portland Actors Conservatory OR Private, Nonprofit 08/31/2011 08/10/2012 Failed Numeric Test 10/09/2012 $55,000.00 22
00279800 Pratt Institute NY Private, Nonprofit 06/30/2011 09/14/2012 Untimely Refunds 10/24/2012 $27,543.00 25
04161300 Preferred College of Nursing CA Proprietary 12/31/2011 11/01/2012 Failed Numeric Test 01/17/2013 $26,896.00 10
04150500 Preferred College of Nursing, Los Angeles CA Proprietary 12/31/2011 12/28/2012 Failed Numeric Test 09/19/2013 $48,708.00 10
04214500 Prestige Health & Beauty Sciences Academy FL Proprietary 06/30/2012 01/07/2013 Failed Numeric Test 03/20/2013 $133,688.00 50
03944400 Professional Careers Institute TX Proprietary 12/31/2011 08/27/2012 New Owner Missing 1 yr of Audited Financial Statement 10/04/2012 $197,365.00 10
04145800 Pulse Beauty Academy A Paul Mitchell Partner School PA Proprietary 12/31/2011 07/30/2012 Untimely Refunds 10/09/2012 $7,416.00 25
00311500 Rabbinical College of Telshe OH Private, Nonprofit 06/30/2012 06/04/2013 Failed Numeric Test 08/06/2013 $33,458.00 10
00397800 Rabbinical Seminary of America NY Private, Nonprofit 12/31/2011 12/19/2012 Failed Numeric Test 03/20/2013 $168,907.00 50
04190000 Radians College DC Proprietary 12/31/2011 08/02/2012 Failed Numeric Test 09/27/2012 $2,204,000.00 75
04177200 Real Barbers College (The) CA Proprietary 06/30/2012 01/18/2013 Failed Numeric Test 03/25/2013 $123,750.00 10
04177200 Real Barbers College (The) CA Proprietary 06/30/2011 07/31/2012 Failed Numeric Test 11/28/2012 $123,750.00 10
03886300 Regency School of Hair Design KY Proprietary 12/31/2011 01/03/2013 Failed Numeric Test 03/26/2013 $17,191.00 10
03012100 Remington College CO Private, Nonprofit 06/30/2012 12/27/2012 Failed Numeric Test 03/01/2013 $192,695.00 10
03026500 Remington College TX Private, Nonprofit 06/30/2012 12/27/2012 Failed Numeric Test 03/01/2013 $4,281,884.00 10
00777700 Remington College ‐ Cleveland Campus OH Private, Nonprofit 06/30/2012 12/27/2012 Failed Numeric Test 03/01/2013 $2,933,793.00 10
02605500 Remington College ‐ Mobile Campus AL Private, Nonprofit 06/30/2012 12/27/2012 Failed Numeric Test 03/01/2013 $4,685,432.00 10
00758600 Remington College ‐ Tampa Campus FL Private, Nonprofit 06/30/2012 12/27/2012 Failed Numeric Test 03/01/2013 $738,556.00 10
00639200 Research Medical Center MO Proprietary 12/31/2011 07/31/2012 Failed Numeric Test 08/06/2012 $950,357.00 50



01090300 Rizzieri Aveda School for Beauty and Wellness NJ Proprietary 12/31/2011 01/30/2013 Untimely Refunds 05/06/2013 $5,686.00 5
04094300 Robert B. Miller College (The) MI Private, Nonprofit 06/30/2012 04/01/2013 Failed Numeric Test 06/04/2013 $299,103.00 10
00228800 Rochester College MI Private, Nonprofit 05/31/2012 04/17/2013 Failed Numeric Test 06/11/2013 $958,190.00 10
02157900 Rochester General Hospital NY Private, Nonprofit 12/31/2011 12/12/2012 Failed Numeric Test 02/20/2013 $293,395.00 50
04193200 Rocky Mountain University of Health Professions UT Proprietary 12/31/2011 09/26/2012 Failed Numeric Test 01/31/2013 $1,270,000.00 25
04065300 Roseman University of Health Sciences NV Private, Nonprofit 06/30/2012 06/07/2013 Failed Numeric Test 08/19/2013 $4,904,723.00 10
01321400 Roxborough Memorial Hospital PA Proprietary 07/12/2012 Failed Numeric Test 10/26/2012 $126,000.00 10 LOC not based on the annual financial statement
03108700 Royal Beauty Careers TX Proprietary 12/31/2011 01/15/2013 Untimely Refunds 02/01/2013 $14,979.00 25
03988300 SAE Institute of Technology, New York NY Proprietary 06/30/2012 04/02/2013 Failed Numeric Test 05/15/2013 $4,955,700.00 50
00336400 Saint Charles Borromeo Seminary PA Private, Nonprofit 06/30/2012 06/26/2013 Failed Numeric Test 09/12/2013 $282,000.00 50
00646100 Saint Elizabeth Medical Center NY Private, Nonprofit 12/31/2011 12/11/2012 Failed Numeric Test 04/10/2013 $217,265.00 10
00237900 Saint John's University MN Private, Nonprofit 12/04/2012 New Owner Missing 2 yrs of Audited Financial Statement 01/16/2013 $3,028,692.00 25 LOC not based on the annual financial statement
00659100 Saint Joseph School of Nursing RI Proprietary 09/30/2011 09/07/2012 Failed Numeric Test 12/05/2012 $614,976.00 50
03651300 Saint Joseph's Medical Center School of Radiography NY Private, Nonprofit 12/31/2011 12/12/2012 Failed Numeric Test 02/05/2013 $124,915.00 50
00373900 Saint Paul's College VA Private, Nonprofit 06/30/2011 08/22/2012 Failed Numeric Test 09/14/2012 $591,500.00 10
02612700 Salon Professional Academy ‐ Melbourne, The FL Proprietary 12/31/2011 08/29/2012 New Owner Missing 2 yrs of Audited Financial Statement 09/18/2012 $192,086.00 25
00895500 Salon Professional Academy (The) PA Proprietary 12/31/2011 08/01/2012 Failed Numeric Test 10/31/2012 $28,500.00 10
00857500 Salon Professional Academy (The) VT Proprietary 06/30/2012 01/31/2013 Failed Numeric Test 04/22/2013 $84,958.00 10
04167300 Salon Professional Academy (The) FL Proprietary 12/31/2011 08/15/2012 Failed Numeric Test 10/23/2012 $88,464.00 10
04167300 Salon Professional Academy (The) FL Proprietary 12/31/2011 03/13/2013 New Owner Missing 2 yrs of Audited Financial Statement 03/28/2013 $169,115.00 25
04171600 Salon Professional Academy of Elgin (The) IL Proprietary 12/31/2011 11/15/2012 Failed Numeric Test 01/11/2013 $31,255.00 10
00264900 Santa Fe University of Art and Design NM Proprietary 12/31/2011 07/16/2012 Failed Numeric Test 09/27/2012 $2,501,881.00 50
02517100 Sarasota School of Massage Therapy FL Proprietary 12/31/2011 10/15/2012 Failed Past Performance Requirements 01/29/2013 $68,213.00 10
04191400 School of Court Reporting (The) NJ Proprietary 12/31/2011 10/26/2012 Failed Past Performance Requirements $44,972.00 Institution is no longer eligible to participate
02502400 Serbia's Technical College PR Proprietary 06/30/2011 09/25/2012 Failed Past Performance Requirements 12/13/2012 $105,248.00 10
02502400 Serbia's Technical College PR Proprietary 06/30/2012 04/17/2013 Failed Numeric Test 06/04/2013 $122,621.00 10
04130400 Shear Excellence Hair Academy FL Proprietary 12/31/2011 08/01/2012 New Owner Missing 2 yrs of Audited Financial Statement 10/09/2012 $139,909.00 25
04189400 Shear Learning Academy of Cosmetology IL Proprietary 12/31/2011 08/31/2012 Failed Numeric Test 12/12/2012 $65,250.00 50
00175600 Shimer College IL Private, Nonprofit 06/30/2011 07/12/2012 Failed Numeric Test 08/29/2012 $143,567.00 10
00159100 Shorter University GA Private, Nonprofit 05/31/2012 05/07/2013 Untimely Refunds 08/05/2013 $116,456.00 25
00632200 Signature Healthcare Brockton Hospital School of Nursing MA Private, Nonprofit 09/30/2012 05/21/2013 Failed Numeric Test 08/16/2013 $311,032.00 10
00632200 Signature Healthcare Brockton Hospital School of Nursing MA Private, Nonprofit 09/30/2011 08/23/2012 Failed Numeric Test 11/19/2012 $340,078.00 10
04142100 Skin Institute (The) UT Proprietary 12/31/2011 09/04/2012 Failed Numeric Test 11/05/2012 $16,193.00 50
03829500 Skinworks School of Advanced Skincare UT Proprietary 12/31/2011 09/04/2012 Failed Numeric Test 10/31/2012 $42,366.00 10
02127900 Sojourner‐Douglass College MD Private, Nonprofit 06/30/2012 06/20/2013 Failed Numeric Test 06/25/2013 $1,892,000.00 10
01303900 South University GA Proprietary 06/30/2012 04/10/2013 Failed Numeric Test 05/10/2013 $53,368,025.00 15
04133800 Southeast Culinary & Hospitality College VA Proprietary 12/31/2010 11/24/2012 Failed Numeric Test 11/28/2012 $200,000.00 10
04133800 Southeast Culinary & Hospitality College VA Proprietary 12/31/2010 10/25/2012 Failed Past Performance Requirements $110,500.00 Institution is no longer eligible to participate
03903500 Southern Technical College FL Proprietary 01/24/2013 Failed Numeric Test 03/11/2013 $5,270,000.00 30 LOC not based on the annual financial statement
01274400 Southside Regional Medical Center Professional Schools VA Proprietary 12/31/2011 07/12/2012 Failed Numeric Test 07/27/2012 $505,000.00 50
02622000 Southwest Acupuncture College NM Proprietary 12/31/2011 08/21/2012 New Owner Missing 2 yrs of Audited Financial Statement 09/26/2012 $1,660,500.00 25
00318000 Southwestern Christian University OK Private, Nonprofit 06/30/2014 04/18/2013 Untimely Refunds 04/27/2015 $41,846.00 25
00318000 Southwestern Christian University OK Private, Nonprofit 06/30/2012 04/18/2013 Untimely Refunds 05/14/2013 $41,846.00 25
00767800 Spartan College of Aeronautics and Technology OK Proprietary 03/29/2013 Failed Numeric Test 06/13/2013 $1,602,936.00 10 LOC not based on the annual financial statement
00461800 Spencerian College KY Proprietary 05/31/2012 04/17/2013 Untimely Refunds 05/17/2013 $219,929.00 25
00166300 Spertus College of Judaica IL Private, Nonprofit 06/30/2012 03/13/2013 Failed Numeric Test 05/22/2013 $137,642.00 10
00104100 Spring Hill College AL Private, Nonprofit 06/30/2012 06/06/2013 Failed Numeric Test 08/15/2013 $214,578.00 3
00104100 Spring Hill College AL Private, Nonprofit 06/30/2012 06/06/2013 Failed Numeric Test 08/16/2013 $449,422.00 7
01236400 St. Paul's School of Nursing NY Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $642,135.00 15
00947900 St. Paul's School of Nursing NY Proprietary 12/31/2011 09/24/2012 Failed Numeric Test 12/27/2012 $728,628.00 15
03380300 Star Career Academy NY Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 11/27/2012 $850,861.00 28
03380300 Star Career Academy NY Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 11/27/2012 $1,201,216.00 28
03380300 Star Career Academy NY Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 11/27/2012 $2,127,153.00 28
03380300 Star Career Academy NY Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 11/27/2012 $3,003,039.00 28
00780400 Star Career Academy NY Proprietary 12/31/2011 10/17/2012 Failed Numeric Test 11/27/2012 $729,564.00 33
00780400 Star Career Academy NY Proprietary 12/31/2011 10/17/2012 Failed Numeric Test 11/27/2012 $1,029,973.00 33
00780400 Star Career Academy NY Proprietary 12/31/2011 10/17/2012 Failed Numeric Test 11/27/2012 $1,823,911.00 33
00780400 Star Career Academy NY Proprietary 12/31/2011 10/17/2012 Failed Numeric Test 11/27/2012 $2,574,932.00 33
04189600 State Career School IL Proprietary 12/31/2012 05/28/2013 Failed Numeric Test 09/16/2013 $61,936.00 10
02228100 Steven Papageorge Hair Academy IL Proprietary 12/31/2011 09/11/2012 Failed Numeric Test 12/17/2012 $35,558.00 10
02202200 Stylemasters College of Hair Design WA Proprietary 12/31/2011 09/28/2012 Failed Numeric Test 12/03/2012 $104,148.00 10
04151100 Summit Beauty School CO Proprietary 12/31/2011 10/22/2012 Failed Numeric Test 01/22/2013 $29,741.00 10
01042400 Summit Salon Academy KY Proprietary 12/31/2011 01/16/2013 Untimely Refunds 02/28/2013 $12,159.00 25
02170000 Swedish Institute NY Proprietary 12/31/2011 08/20/2012 Failed Numeric Test 12/07/2012 $654,795.00 10
00104600 Talladega College AL Private, Nonprofit 06/30/2011 07/12/2012 Untimely Refunds 08/29/2012 $9,380.00 25
04184200 Taylor Andrews Academy‐St. George UT Proprietary 12/31/2011 08/28/2012 Failed Numeric Test 12/21/2012 $188,625.00 50
04184200 Taylor Andrews Academy‐St. George UT Proprietary 12/31/2011 08/28/2012 Failed Numeric Test 12/21/2012 $478,875.00 50
00352500 Tennessee Wesleyan College TN Private, Nonprofit 06/30/2012 02/14/2013 Failed Numeric Test 04/01/2013 $901,526.00 10
00364500 Texas Wesleyan University TX Private, Nonprofit 05/31/2012 01/07/2013 Failed Numeric Test 04/29/2013 $4,899,180.00 10
01293200 Tint School of Makeup & Cosmetology TX Proprietary 12/31/2011 09/05/2012 Untimely Refunds 11/15/2012 $8,405.00 25
04152100 Toledo Restaurant Training Center OH Private, Nonprofit 12/31/2011 11/08/2012 Failed Numeric Test 01/03/2013 $13,006.00 10
04156100 Toni & Guy Hairdressing Academy CA Proprietary 12/31/2011 10/30/2012 Failed Past Performance Requirements 02/22/2013 $70,119.00 10
01249600 TONI & GUY Hairdressing Academy WA Proprietary 12/31/2011 09/28/2012 New Owner Missing 1 yr of Audited Financial Statement 10/02/2012 $82,903.00 10
00910400 TONI&GUY Hairdressing Academy FL Proprietary 12/31/2011 08/15/2012 Failed Numeric Test 11/02/2012 $254,400.00 50
03911300 Total International Career Institute FL Proprietary 12/31/2011 08/21/2012 New Owner Missing 1 yr of Audited Financial Statement 09/10/2012 $103,000.00 10
04195600 Tribeca Flashpoint College IL Proprietary 12/31/2011 02/27/2013 New Owner Missing 2 yrs of Audited Financial Statement 03/20/2013 $5,252,500.00 50
00446700 Tucson College AZ Proprietary 06/30/2012 04/22/2013 Failed Numeric Test 06/12/2013 $887,866.00 15
00105000 Tuskegee University AL Private, Nonprofit 06/30/2012 06/21/2013 Untimely Refunds 07/29/2013 $34,903.00 25
03216300 Unification Theological Seminary NY Proprietary 06/30/2011 07/16/2012 Failed Numeric Test 10/17/2012 $127,694.00 50
04195400 Unitek College CA Proprietary 12/31/2011 10/18/2012 Failed Numeric Test 01/24/2013 $102,743.00 10
04169700 Unitek College CA Proprietary 12/31/2012 05/15/2013 New Owner Missing 2 yrs of Audited Financial Statement 07/03/2013 $1,837,201.00 25
04169700 Unitek College CA Proprietary 05/29/2013 New Owner Missing 2 yrs of Audited Financial Statement 07/03/2013 $1,837,201.00 25 LOC not based on the annual financial statement
04139200 Universal Barber College AZ Proprietary 12/31/2011 08/30/2012 Failed Numeric Test 10/11/2012 $73,175.00 12
00311600 University of Rio Grande OH Private, Nonprofit 06/30/2012 04/30/2013 Failed Numeric Test 06/21/2013 $2,151,256.00 10
00176500 University of St Mary of the Lake/Mundelein Seminary IL Private, Nonprofit 06/30/2012 06/17/2013 Failed Numeric Test 07/19/2013 $22,439.00 50



00153800 University of Tampa (The) FL Private, Nonprofit 05/31/2012 03/27/2013 Untimely Refunds 04/09/2013 $41,891.00 25
00330600 University of Valley Forge PA Private, Nonprofit 06/30/2012 04/03/2013 Failed Numeric Test 06/06/2013 $1,087,000.00 10
03130500 Urban College of Boston MA Private, Nonprofit 08/31/2011 08/31/2012 Failed Numeric Test 12/20/2012 $100,892.00 10
03862600 Virginia Baptist College VA Private, Nonprofit 06/30/2012 05/16/2013 Failed Numeric Test 08/14/2013 $389,000.00 50
00375200 Virginia Intermont College VA Private, Nonprofit 06/30/2012 02/15/2013 Failed Numeric Test 05/01/2013 $518,000.00 10
03856400 W. L. Bonner College SC Private, Nonprofit 06/30/2012 06/17/2013 Failed Past Performance Requirements $30,700.00 Institution is no longer eligible to participate
02504200 Walden University MN Proprietary 12/31/2011 08/06/2012 Failed Numeric Test 09/11/2012 $77,861,785.00 10
02108800 Wards Corner Beauty Academy VA Proprietary 12/31/2010 07/09/2012 Untimely Refunds 10/10/2012 $46,198.00 25
00146200 Washington Bible College MD Private, Nonprofit 06/30/2011 07/12/2012 Failed Numeric Test 10/06/2011 $359,000.00 10
01006500 Washington Theological Union DC Private, Nonprofit 06/30/2012 05/22/2013 Going Concern 08/05/2013 $17,000.00 10
00252100 Webster University MO Private, Nonprofit 05/31/2012 02/15/2013 Untimely Refunds 05/01/2013 $85,878.00 25
00290100 Wells College NY Private, Nonprofit 06/30/2011 08/01/2012 Failed Numeric Test 10/02/2012 $2,958,072.00 50
03970400 WellSpring School of Allied Health MO Proprietary 06/30/2011 11/30/2012 Failed Numeric Test 02/14/2013 $124,965.00 10
03970400 WellSpring School of Allied Health MO Proprietary 06/30/2012 03/26/2013 Failed Numeric Test 07/07/2013 $187,448.00 15
03970400 WellSpring School of Allied Health MO Proprietary 06/30/2012 03/26/2013 Failed Numeric Test 07/25/2013 $312,413.00 25
00252200 Wentworth Military Academy and College MO Private, Nonprofit 05/31/2012 01/11/2013 Failed Numeric Test 05/08/2013 $740,642.00 25
02516200 Wesley Biblical Seminary MS Private, Nonprofit 06/30/2012 04/04/2013 Failed Numeric Test 07/09/2013 $337,999.00 50
02491000 West Michigan College of Barbering and Beauty MI Proprietary 12/31/2011 10/22/2012 Failed Numeric Test 01/10/2013 $31,331.00 10
00383000 West Virginia Wesleyan College WV Private, Nonprofit 06/30/2012 3/11/2013 Failed Numeric Test 05/30/2013 $1,004,000.00 10
03062300 Westech College CA Proprietary 12/31/2011 03/28/2013 Untimely Refunds 08/02/2013 $88,915.00 25
02098300 Western Technical College TX Proprietary 12/31/2011 10/25/2012 Untimely Refunds 12/18/2012 $104,480.00 25
00314100 Wilberforce University OH Private, Nonprofit 06/30/2012 05/21/2013 Failed Numeric Test 05/15/2013 $919,153.00 10
03513500 Williamson Christian College TN Private, Nonprofit 06/30/2012 06/14/2013 Failed Numeric Test 07/29/2013 $47,782.00 10
02265900 Windham Community Memorial Hospital Program Of Radiologic Technology CT Private, Nonprofit 09/30/2011 08/01/2012 Failed Numeric Test 08/13/2012 $88,910.00 75
00406000 Winebrenner Theological Seminary OH Private, Nonprofit 06/30/2012 05/24/2013 Failed Numeric Test 08/01/2013 $40,159.00 10
04132600 Wisconsin Academy a Paul Mitchell Partner Group (The) WI Proprietary 12/31/2011 01/28/2013 Untimely Refunds 03/28/2013 $15,593.00 25
03953300 Yakima Beauty School WA Proprietary 06/30/2012 02/28/2013 Failed Numeric Test 09/10/2013 $33,614.00 10
03496300 Yeshiva Shaarei Torah of Rockland NY Private, Nonprofit 08/31/2011 11/06/2012 Failed Numeric Test 08/16/2012 $30,693.00 90
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03150500 A ‐ Technical College CA Proprietary 12/31/2012 12/27/2013 Failed Numeric Test 02/12/2014 $114,893.00 50
03113400 Academy of Healing Arts, Massage & Facial Skin Care FL Proprietary 12/31/2012 10/23/2013 Untimely Refunds 11/20/2013 $9,866.00 25
04093300 Academy of Natural Therapy CO Proprietary 12/31/2012 08/15/2013 Failed Numeric Test 11/04/2013 $66,806.00 10
03327400 Acupuncture and Integrative Medicine College, Berkeley CA Private, Nonprofit 12/31/2012 09/16/2013 Failed Numeric Test 10/17/2013 $214,259.00 10
03103700 Adirondack Beauty School NY Proprietary 12/31/2012 10/07/2013 Failed Numeric Test 12/31/2013 $17,905.00 10
01148400 Advanced Institute of Hair Design WI Proprietary 12/31/2012 10/25/2013 Failed Numeric Test 12/11/2013 $304,060.00 10
01148400 Advanced Institute of Hair Design WI Proprietary 12/31/2013 05/21/2014 Failed Numeric Test 08/06/2014 $399,978.00 10
03843300 Advanced Tech College PR Proprietary 12/31/2012 06/04/2014 Untimely Refunds 06/26/2014 $15,213.00 25
04146900 Advanced Welding Institute VT Proprietary 12/31/2012 08/06/2013 Failed Numeric Test 10/21/2013 $187,462.00 50
04157100 Aerosim Flight Academy FL Proprietary 12/31/2012 11/13/2013 Failed Past Performance Requirements 12/16/2013 $171,363.00 15
02282300 Alhambra Beauty College CA Proprietary 12/31/2013 06/02/2014 New Owner Missing 2 yrs of Audited Financial Statement 04/21/2015 $115,721.00 25
02282300 Alhambra Beauty College CA Proprietary 06/02/2014 New Owner Missing 2 yrs of Audited Financial Statement 06/04/2014 $115,721.00 25 LOC not based on the annual financial statement
00341700 Allen University SC Private, Nonprofit 06/30/2012 07/01/2013 Failed Numeric Test 02/25/2013 $444,000.00 5
00341700 Allen University SC Private, Nonprofit 06/30/2013 06/19/2014 Failed Past Performance Requirements 07/28/2014 $444,000.00 5
00341700 Allen University SC Private, Nonprofit 06/30/2013 06/19/2014 Failed Past Performance Requirements 09/25/2014 $448,697.00 5
00341700 Allen University SC Private, Nonprofit 06/30/2012 07/01/2013 Failed Numeric Test 11/06/2013 $448,697.00 5
03493300 All‐State Career MD Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $4,716,279.00 15
02495500 All‐State Career School ‐ All‐State Career School PA Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $1,407,149.00 15
04151500 American Academy of Cosmetology FL Proprietary 12/31/2012 08/14/2013 Untimely Refunds 10/17/2013 $11,063.00 25
03148300 American Beauty Academy MD Proprietary 12/31/2012 01/14/2014 Untimely Refunds 04/01/2014 $275,586.00 25
01307400 American Beauty College CA Proprietary 06/26/2014 New Owner Missing 2 yrs of Audited Financial Statement 09/08/2014 $175,573.00 25 LOC not based on the annual financial statement
00765600 American College of Hairstyling‐Cedar Rapids IA Proprietary 12/31/2011 10/17/2013 Failed Past Performance Requirements 01/22/2015 $25,775.00 12.6
00765800 American College of Hairstyling‐Des Moines IA Proprietary 12/31/2011 10/17/2013 Failed Past Performance Requirements 01/22/2015 $54,870.00 12.6
02099200 American Conservatory Theater Foundation CA Private, Nonprofit 06/30/2012 08/26/2013 Failed Numeric Test 06/13/2013 $199,032.00 50
04190300 American Institute of Medical Sonography NV Proprietary 12/31/2012 11/22/2013 Failed Numeric Test 02/18/2014 $84,067.00 25
04060300 American Institute of Medical Technology OK Proprietary 12/31/2012 08/16/2013 Failed Numeric Test 10/23/2013 $82,432.00 10
02601000 American School of Business LA Proprietary 07/31/2013 03/31/2014 Failed Past Performance Requirements 06/12/2014 $49,908.00 10
04176000 American Technical Institute PR Proprietary 03/31/2013 03/18/2014 Failed Past Performance Requirements 06/02/2014 $14,020.00 10
04164400 Angeles Institute CA Proprietary 12/31/2011 12/18/2013 Untimely Refunds 02/15/2013 $6,579.00 25
02234900 Antilles College of Health PR Proprietary 06/30/2012 07/17/2013 Untimely Refunds 08/06/2013 $22,528.00 25
00754400 Appalachian Bible College WV Private, Nonprofit 05/31/2013 02/26/2014 Failed Numeric Test 05/20/2014 $101,000.00 10
02179900 Argosy University CA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $92,355,891.00 15
00927000 Art Institute of Atlanta (The) GA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $16,560,468.00 15
02128600 Art Institute of Cincinnati (The) OH Proprietary 08/31/2013 05/21/2014 Failed Numeric Test 09/03/2014 $46,376.00 10
02078900 Art Institute of Colorado (The) CO Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $3,985,911.00 15
01019500 Art Institute of Fort Lauderdale (The) FL Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $4,638,098.00 15
02117100 Art Institute of Houston (The) TX Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $10,850,418.00 15
02525600 Art Institute of New York City (The) NY Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $3,937,189.00 15
00835000 Art Institute of Philadelphia (The) ‐ PA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $6,230,887.00 15
04051300 Art Institute of Phoenix (The) AZ Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $50,164,380.00 15
00747000 Art Institute of Pittsburgh (The) PA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $30,010,358.00 15
00781900 Art Institute of Portland (The) OR Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $3,152,238.00 15
02291300 Art Institute of Seattle (The) WA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $3,208,116.00 15
02557800 Art Institute of York (The) ‐ Pennsylvania PA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $1,667,136.00 15
01024800 Art Institutes International Minnesota (The) MN Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $2,925,062.00 15
02595600 Asian ‐ American International Beauty College CA Proprietary 12/31/2012 05/17/2014 New Owner Missing 2 yrs of Audited Financial Statement 12/09/2014 $142,000.00 25
04080300 Aspen University CO Proprietary 04/30/2013 01/31/2014 Failed Numeric Test 04/15/2014 $848,225.00 25
04038300 ATA College KY Proprietary 06/30/2013 04/30/2014 Untimely Refunds 07/14/2014 $38,207.00 25
03468500 ATS Institute of Technology OH Proprietary 12/31/2012 09/05/2013 Failed Numeric Test 11/18/2013 $832,348.00 10
03691400 Ave Maria School of Law FL Private, Nonprofit 06/30/2013 06/05/2014 Failed Numeric Test 06/27/2014 $1,506,274.00 10
03986300 Aviator College of Aeronautical Science & Technology FL Proprietary 12/31/2011 07/02/2013 Failed Past Performance Requirements 04/22/2013 $277,200.00 43
03986300 Aviator College of Aeronautical Science & Technology FL Proprietary 12/31/2011 07/02/2013 Failed Past Performance Requirements 09/17/2013 $318,720.00 50
03986300 Aviator College of Aeronautical Science & Technology FL Proprietary 12/31/2012 07/02/2013 Failed Past Performance Requirements 09/17/2013 $318,720.00 50
01320800 Baptist Bible College MO Private, Nonprofit 06/30/2012 06/17/2013 Going Concern 09/06/2013 $835,182.00 25
00660600 Baptist Health System School of Health Professions TX Proprietary 03/26/2014 Failed Numeric Test 06/09/2014 $1,850,520.00 50 LOC not based on the annual financial statement
04228800 Bay Area College of Nursing CA Proprietary 12/31/2013 04/11/2014 Failed Numeric Test 06/16/2014 $160,715.00 50
04228800 Bay Area College of Nursing CA Proprietary 12/31/2012 04/11/2014 Failed Numeric Test 05/27/2014 $204,517.00 50
04223700 Bay Area Medical Academy CA Proprietary 12/31/2012 11/07/2013 Failed Numeric Test 11/15/2013 $61,630.00 50
00502200 Bayamon Central University PR Private, Nonprofit 06/30/2012 12/30/2013 Untimely Refunds 02/10/2014 $24,274.00 25
00239700 Belhaven University MS Private, Nonprofit 06/30/2012 07/03/2013 Untimely Refunds 08/21/2013 $183,330.00 25
00195500 Berea College KY Private, Nonprofit 06/30/2013 06/23/2014 Untimely Refunds 07/28/2014 $14,355.00 25
04176300 Bergin University of Canine Studies CA Private, Nonprofit 09/30/2012 12/09/2013 Failed Past Performance Requirements 02/26/2014 $27,615.00 10
04176300 Bergin University of Canine Studies CA Private, Nonprofit 09/30/2014 12/09/2013 Failed Past Performance Requirements 02/26/2014 $27,615.00 10
02253900 Berks Technical Institute PA Proprietary 06/30/2013 04/18/2014 Failed Numeric Test 06/30/2014 $4,863,633.00 15
00190400 Bethany College KS Private, Nonprofit 06/30/2012 08/07/2013 Failed Numeric Test 8/21/2013 $576,341.00 10
00190400 Bethany College KS Private, Nonprofit 06/30/2013 06/05/2014 Failed Numeric Test 06/20/2014 $529,586.00 10
04227800 Bethany Global University MN Private, Nonprofit 06/30/2013 1/28/2014 Failed Numeric Test 07/31/2014 $870,838.00 50
00348000 Bethel University TN Private, Nonprofit 07/31/2013 05/27/2014 Failed Numeric Test 11/02/2014 $1,500,000.00 10
00348000 Bethel University TN Private, Nonprofit 07/31/2013 05/27/2014 Failed Numeric Test 10/30/2014 $2,000,000.00 10
00348000 Bethel University TN Private, Nonprofit 07/31/2013 05/27/2014 Failed Numeric Test 10/30/2014 $2,000,000.00 10
00348000 Bethel University TN Private, Nonprofit 07/31/2013 05/27/2014 Failed Numeric Test 06/24/2014 $2,391,340.00 10
00348000 Bethel University TN Private, Nonprofit 07/31/2013 05/27/2014 Failed Numeric Test 11/04/2014 $2,391,340.00 10
00348000 Bethel University TN Private, Nonprofit 07/31/2012 08/19/2013 Failed Numeric Test 10/29/2013 $1,500,000.00 25
00348000 Bethel University TN Private, Nonprofit 07/31/2012 08/19/2013 Failed Numeric Test 10/29/2013 $2,000,000.00 25
00348000 Bethel University TN Private, Nonprofit 07/31/2012 08/19/2013 Failed Numeric Test 10/29/2013 $2,000,000.00 25
00348000 Bethel University TN Private, Nonprofit 07/31/2012 08/19/2013 Failed Numeric Test 11/06/2013 $11,914,000.00 25
02323000 Biblical Theological Seminary PA Private, Nonprofit 06/30/2013 04/03/2014 Failed Numeric Test 05/08/2014 $648,000.00 50
00644500 Bill and Sandra Pomeroy College of Nursing at Crouse Hospital NY Private, Nonprofit 12/31/2012 03/28/2014 Failed Numeric Test 05/05/2014 $1,109,422.00 50
03294300 Blue Cliff College LA Proprietary 12/31/2012 09/16/2013 Failed Numeric Test 11/13/2013 $2,442,410.00 10
03248300 Boston Baptist College MA Private, Nonprofit 06/30/2013 05/16/2014 Failed Numeric Test 07/18/2014 $77,165.00 10

Letters of Credit Requested from Institutions in Award Year 2014
July 1, 2013 ‐ June 30, 2014



03248300 Boston Baptist College MA Private, Nonprofit 06/30/2012 07/03/2013 Failed Numeric Test 10/28/2013 $103,233.00 10
03013100 Boulder College of Massage Therapy CO Private, Nonprofit 12/31/2011 03/21/2014 Going Concern 03/27/2014 $653,525.00 50
00155600 Brenau University GA Private, Nonprofit 06/30/2012 09/25/2013 Untimely Refunds 11/26/2013 $91,747.00 25
00195800 Brescia University KY Private, Nonprofit 05/31/2013 04/30/2014 Untimely Refunds 07/14/2014 $15,337.00 25
00155700 Brewton Parker College GA Private, Nonprofit 06/30/2013 09/11/2013 Failed Numeric Test 07/01/2014 $1,306,220.00 25
02128200 Bridges Beauty College CA Proprietary 06/30/2013 04/09/2014 Failed Numeric Test 06/04/2014 $148,993.00 15
02561900 Brillare Hairdressing Academy AZ Proprietary 12/31/2012 01/17/2014 New Owner Missing 2 yrs of Audited Financial Statement 02/12/2014 $558,242.00 25
00675500 Brown Mackie College (the ‐) KS Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $2,587,841.00 15
03930300 Buchanan Beauty College TN Proprietary 12/31/2012 10/27/2013 Failed Numeric Test 11/02/2012 $97,834.00 24.57
01218300 Burlington College VT Private, Nonprofit 06/30/2013 06/23/2014 Failed Numeric Test 12/12/2014 $245,354.00 10
03099700 Cains Barber College IL Proprietary 12/31/2012 08/22/2013 Failed Numeric Test 10/17/2013 $67,427.00 10
03099700 Cains Barber College IL Proprietary 12/31/2012 03/19/2014 Untimely Refunds 04/09/2014 $8,142.00 25
00112700 California College of the Arts CA Private, Nonprofit 04/30/2012 10/07/2013 Untimely Refunds 11/06/2014 $30,013.00 25
03698400 California College of Vocational Careers CA Proprietary 12/31/2012 11/18/2013 Failed Numeric Test $355,818.00 Institution is no longer eligible to participate
00488900 Cambria‐Rowe Business College PA Proprietary 12/31/2012 07/16/2013 Failed Numeric Test 09/19/2013 $295,000.00 10
04135600 Cannon Institute of Higher Learning TX Proprietary 12/31/2012 10/23/2013 Failed Past Performance Requirements 03/18/2014 $5,050.00 10
02609500 Career Training Academy PA Proprietary 12/31/2012 08/15/2013 Failed Numeric Test 09/12/2013 $199,000.00 10
02609500 Career Training Academy PA Proprietary 12/31/2013 06/19/2014 Failed Numeric Test 07/24/2014 $300,000.00 10
00348100 Carson ‐ Newman University TN Private, Nonprofit 07/31/2012 06/17/2013 Failed Numeric Test 08/14/2013 $7,117,110.00 50
03088200 Carson City Beauty Academy NV Proprietary 12/31/2012 09/25/2013 Failed Numeric Test 10/25/2013 $113,971.00 10
02581200 CC's Cosmetology College OK Proprietary 12/31/2011 08/09/2013 Failed Past Performance Requirements 09/10/2013 $37,392.00 25
00190800 Central Christian College of Kansas KS Private, Nonprofit 06/30/2012 08/30/2013 Failed Numeric Test 09/27/2013 $556,527.00 10
01224800 Central School of Practical Nursing OH Private, Nonprofit 12/31/2012 07/25/2013 Failed Numeric Test 09/13/2013 $361,702.00 10
01224800 Central School of Practical Nursing OH Private, Nonprofit 12/31/2013 05/29/2014 Failed Numeric Test 07/22/2014 $470,524.00 50
01036500 Charles Drew University of Medicine and Science CA Private, Nonprofit 06/30/2013 06/09/2014 Untimely Refunds 08/29/2014 $7,246.00 25
01088000 Chatfield College OH Private, Nonprofit 06/30/2013 01/14/2014 Untimely Refunds 03/14/2014 $49,994.00 25
04118400 Chicago ORT Technical Institute IL Private, Nonprofit 07/03/2013 New Owner Missing 2 yrs of Audited Financial Statement 08/06/2013 $359,281.00 25 LOC not based on the annual financial statement
04118400 Chicago ORT Technical Institute IL Private, Nonprofit 06/30/2013 06/24/2014 Failed Numeric Test 09/08/2014 $541,324.00 50
03199300 Christian Life College IL Private, Nonprofit 06/30/2013 05/21/2014 Failed Numeric Test 08/13/2014 $133,440.00 50
00116500 Church Divinity School of the Pacific CA Private, Nonprofit 06/30/2013 02/11/2014 Failed Numeric Test 05/28/2014 $305,197.00 50
00128800 Claremont School of Theology CA Private, Nonprofit 06/30/2012 07/02/2013 Failed Numeric Test 08/21/2013 $988,807.00 50
00128800 Claremont School of Theology CA Private, Nonprofit 06/30/2013 06/26/2014 Failed Numeric Test 08/19/2014 $1,178,624.00 50
03577300 COBA Academy CA Proprietary 10/22/2013 New Owner Missing 2 yrs of Audited Financial Statement 10/31/2013 $124,347.00 25 LOC not based on the annual financial statement
00644300 Cochran School of Nursing Saint John's Riverside Hosp NY Private, Nonprofit 12/31/2012 03/28/2014 Failed Numeric Test 04/28/2014 $429,152.00 50
04131500 Collective (The) NY Proprietary 12/31/2013 06/26/2014 Failed Numeric Test 07/14/2014 $20,000.00 100
04131500 Collective (The) NY Proprietary 12/31/2012 09/24/2013 Failed Numeric Test 07/14/2014 $20,000.00 100
04168600 College of Massage Therapy ID Proprietary 12/31/2012 10/28/2013 Failed Numeric Test 12/31/2013 $97,216.00 50
01172500 Collins School of Cosmetology KY Proprietary 12/31/2012 09/20/2013 Failed Past Performance Requirements 12/12/2013 $26,936.00 10
00245600 Columbia College MO Private, Nonprofit 06/30/2013 02/10/2014 Untimely Refunds 04/15/2014 $109,056.00 25
03874400 Community Christian College CA Private, Nonprofit 06/30/2013 04/25/2014 Failed Numeric Test 03/25/2015 $157,514.00 10
02317300 Concept College of Cosmetology IL Proprietary 09/30/2012 09/13/2013 Untimely Refunds 11/26/2013 $10,952.00 25
00224700 Concordia University MI Private, Nonprofit 06/30/2012 07/08/2013 Failed Numeric Test 10/17/2013 $2,972,255.00 50
04166900 Cosmetic Arts Institute SC Proprietary 12/31/2012 05/27/2014 Failed Past Performance Requirements 06/27/2014 $48,000.00 10
02119200 Court Reporting Institute of St Louis MO Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 10/11/2013 $415,365.00 10
00470700 Covenant Theological Seminary MO Private, Nonprofit 06/30/2013 02/28/2014 Failed Numeric Test 02/06/2013 $200,583.00 10.2
04135000 Cozmo The School FL Proprietary 08/21/2013 New Owner Missing 2 yrs of Audited Financial Statement 09/09/2013 $168,304.00 25 LOC not based on the annual financial statement
02285500 Creative Circus GA Proprietary 06/30/2013 04/18/2014 Failed Numeric Test 06/30/2014 $380,848.00 15
00236600 Crossroads College MN Private, Nonprofit 06/30/2013 06/25/2014 Failed Numeric Test 09/12/2014 $130,560.00 10
01161400 CVPH Medical Center NY Private, Nonprofit 12/31/2011 10/25/2013 Failed Numeric Test 01/24/2014 $114,762.00 50
00485500 Davis College OH Proprietary 06/30/2013 04/23/2014 Untimely Refunds 06/12/2014 $19,112.00 25
03025800 Dawn Career Institute DE Proprietary 06/30/2013 06/03/2014 Untimely Refunds 08/15/2014 $124,523.00 25
04117300 Dayton School of Medical Massage OH Proprietary 12/31/2012 10/22/2013 Failed Numeric Test 11/29/2012 $564,032.00 10
04148300 Denver School of Nursing CO Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $977,123.00 15
01072700 DeVry University IL Proprietary 06/30/2012 01/06/2014 Untimely Refunds 01/14/2014 $7,734,540.00 25
00271300 Dominican College of Blauvelt NY Private, Nonprofit 06/30/2013 04/25/2014 Failed Numeric Test 11/24/2014 $1,935,931.00 10
00271300 Dominican College of Blauvelt NY Private, Nonprofit 06/30/2012 08/01/2013 Failed Numeric Test 11/21/2013 $1,940,514.00 10
03074500 East West College of The Healing Arts OR Proprietary 09/30/2012 09/18/2013 Failed Numeric Test 02/04/2014 $177,482.00 10
03916300 eClips School of Cosmetology and Barbering MO Proprietary 12/31/2012 10/31/2013 Untimely Refunds 01/30/2014 $19,539.00 25
04002400 Ecumenical Theological Seminary MI Private, Nonprofit 07/31/2012 07/22/2013 Failed Numeric Test 09/30/2013 $109,595.00 10
03021900 EDIC  College PR Proprietary 06/30/2013 03/12/2014 Failed Numeric Test 03/27/2014 $2,215,077.00 25
00147800 Edward Waters College FL Private, Nonprofit 06/30/2012 06/01/2014 Untimely Refunds 06/04/2014 $23,164.00 25
04175400 Elite Cosmetology School CA Proprietary 03/31/2013 01/17/2014 Failed Numeric Test 03/27/2014 $117,850.00 10
01254700 Emmanuel School of Religion TN Private, Nonprofit 05/31/2013 06/03/2014 Failed Numeric Test 07/07/2014 $183,950.00 50
03075600 Emma's Beauty Academy PR Proprietary 12/31/2012 08/30/2013 Failed Numeric Test 01/29/2014 $226,733.00 10
00343200 Erskine College SC Private, Nonprofit 06/30/2013 03/26/2014 Failed Numeric Test 06/11/2014 $2,066,406.00 50
03751300 Escuela Hotelera De San Juan PR Proprietary 06/30/2013 04/07/2014 Failed Numeric Test 06/19/2014 $430,524.00 10
02576100 Escuela Tecnica de Electricidad PR Proprietary 06/30/2013 03/28/2014 Failed Numeric Test 04/21/2014 $193,601.00 10
00246300 Evangel University MO Private, Nonprofit 04/30/2013 04/24/2014 Failed Numeric Test 06/13/2014 $2,294,991.00 10
03108500 Everglades University FL Private, Nonprofit 12/31/2012 12/12/2013 Failed Numeric Test 01/08/2014 $3,092,541.00 10
03676300 Family of Faith College OK Private, Nonprofit 06/30/2013 03/13/2014 Failed Numeric Test 07/22/2014 $8,609.00 10
03316400 FINE Mortuary College MA Proprietary 02/28/2014 New Owner Missing 2 yrs of Audited Financial Statement 03/24/2014 $199,565.00 25 LOC not based on the annual financial statement
00232200 Finlandia University MI Private, Nonprofit 06/30/2013 04/24/2014 Failed Numeric Test 06/09/2014 $636,346.00 10
03131300 Five Branches University CA Proprietary 12/31/2013 06/20/2014 New Owner Missing 1 yr of Audited Financial Statement 07/23/2014 $891,148.00 10
03131300 Five Branches University CA Proprietary 06/30/2012 08/09/2013 New Owner Missing 2 yrs of Audited Financial Statement 08/29/2013 $2,710,779.00 25
03611400 Florida Barber Academy FL Proprietary 12/31/2012 12/12/2013 New Owner Missing 1 yr of Audited Financial Statement 09/30/2013 $387,430.00 10
00148600 Florida Memorial University FL Private, Nonprofit 06/30/2013 04/24/2014 Untimely Refunds 05/27/2014 $9,034.00 25
00148600 Florida Memorial University FL Private, Nonprofit 06/30/2012 08/01/2013 Untimely Refunds 08/16/2013 $9,034.00 25
03856500 Florida School of Traditional Midwifery FL Private, Nonprofit 12/31/2012 12/19/2013 Failed Numeric Test 12/17/2013 $51,900.00 10
03361400 Fortis College AL Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $601,421.00 15
03434300 Fortis College FL Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $1,454,708.00 15
02245500 Fortis College FL Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $1,519,138.00 15
03424400 Fortis College TX Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $2,131,625.00 15
00941200 Fortis College OH Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $2,475,962.00 15
02341000 Fortis College AL Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $2,896,574.00 15
02342700 Fortis College VA Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $3,680,350.00 15



03480300 Fortis College LA Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $4,372,149.00 15
02190700 Fortis College OH Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $6,084,800.00 15
03096300 Fortis Institute FL Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $257,088.00 15
03011500 Fortis Institute PA Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $473,404.00 15
03011600 Fortis Institute PA Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $713,625.00 15
02132300 Fortis Institute NJ Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $1,153,408.00 15
02326300 Fortis Institute TN Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $2,501,096.00 15
03010800 Fortis Institute PA Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $5,523,309.00 15
01031900 Fortis Institute MD Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $5,968,886.00 15
00743900 Fountainhead College of Technology TN Proprietary 12/31/2012 10/18/2013 Failed Numeric Test 11/26/2013 $371,645.00 10
02203300 Gene Juarez Beauty Schools WA Proprietary 12/29/2012 11/07/2013 Failed Numeric Test 01/29/2014 $627,278.00 10
00120500 Golden Gate University CA Private, Nonprofit 06/30/2013 02/12/2014 Untimely Refunds 04/23/2014 $51,978.00 25
01112700 Gooding Institute of Nurse Anesthesia FL Proprietary 12/31/2012 09/18/2013 New Owner Missing 2 yrs of Audited Financial Statement 12/04/2013 $607,754.00 25
04122300 Grantham University KS Proprietary 12/31/2012 02/10/2014 Untimely Refunds 04/14/2014 $40,244.00 25
00368700 Green Mountain College VT Private, Nonprofit 06/30/2012 07/22/2013 Failed Numeric Test 11/06/2013 $701,586.00 10
01298500 Hair California Beauty Academy CA Proprietary 02/17/2014 New Owner Missing 2 yrs of Audited Financial Statement 02/19/2014 $6,000.00 25 LOC not based on the annual financial statement
03110400 Hairitage Hair Academy UT Proprietary 12/31/2012 11/05/2013 Failed Numeric Test 12/11/2013 $18,000.00 10
01050900 Hallmark University TX Private, Nonprofit 12/31/2012 11/26/2013 New Owner Missing 1 yr of Audited Financial Statement 12/24/2013 $836,336.00 10
03948300 Harrisburg University of Science and Technology PA Private, Nonprofit 06/30/2012 07/31/2013 Failed Numeric Test 10/12/2013 $282,500.00 10
03948300 Harrisburg University of Science and Technology PA Private, Nonprofit 06/30/2013 05/01/2014 Failed Numeric Test 07/01/2014 $324,000.00 10
00215700 Hebrew College MA Private, Nonprofit 06/30/2013 12/16/2013 Failed Numeric Test 03/18/2014 $478,385.00 50
02266200 Helms Career Institute GA Private, Nonprofit 11/26/2013 Failed Numeric Test 12/17/2013 $765,600.00 10 LOC not based on the annual financial statement
00293300 High Point University NC Private, Nonprofit 05/31/2012 07/11/2013 Untimely Refunds 08/14/2013 $40,988.00 25
02595700 Hillsdale Beauty College MI Proprietary 08/16/2013 New Owner Missing 2 yrs of Audited Financial Statement 09/16/2013 $63,755.00 25 LOC not based on the annual financial statement
01026600 Hillsdale Free Will Baptist College OK Private, Nonprofit 06/30/2013 02/05/2014 Failed Numeric Test 06/03/2014 $765,377.00 50
00349400 Hiwassee College TN Private, Nonprofit 06/30/2013 02/13/2014 Failed Numeric Test 05/01/2014 $1,084,435.00 50
02188900 Hobe Sound Bible College FL Private, Nonprofit 06/30/2013 06/09/2014 Failed Past Performance Requirements 07/28/2014 $56,024.00 10
00726300 Holy Cross College IN Private, Nonprofit 06/30/2013 06/26/2014 Failed Numeric Test 07/28/2014 $358,435.00 10
04074300 Hondros College OH Proprietary 05/07/2014 Untimely Refunds 06/24/2014 $128,290.00 25 LOC not based on the annual financial statement
03109700 Houghton Lake Institute of Cosmetology MI Proprietary 12/31/2012 09/11/2013 Failed Numeric Test 11/20/2013 $44,360.00 50
01258400 Illinois Institute of Art (The) IL Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $13,165,709.00 15
03124900 Imagine ‐ Paul Mitchell Partner School AR Proprietary 12/31/2012 11/19/2013 Untimely Refunds 02/18/2014 $48,915.00 25
00180500 Indiana Institute of Technology IN Private, Nonprofit 06/30/2012 11/18/2013 Untimely Refunds 12/30/2013 $71,199.00 25
02545800 Inner State Beauty School OH Proprietary 06/30/2013 03/20/2014 Failed Numeric Test 06/02/2014 $42,945.00 10
02128300 Institute for Business & Technology CA Proprietary 01/17/2014 Untimely Refunds 04/22/2014 $106,683.00 25 LOC not based on the annual financial statement
03536300 Institute For Therapeutic Massage NJ Proprietary 12/31/2012 10/07/2013 Failed Numeric Test 03/26/2014 $84,008.00 10
03808300 Institute of Beauty and Wellness (The) WI Proprietary 12/31/2012 08/14/2013 Failed Numeric Test 11/19/2013 $175,046.00 10
04155100 Institute of Medical Careers PA Proprietary 12/31/2012 08/21/2013 Going Concern 08/30/2013 $30,000.00 50
04138000 Institute of Therapeutic Massage OH Proprietary 12/31/2012 09/26/2013 Failed Numeric Test 12/30/2013 $54,767.00 10
02166400 Instituto de Banca y Comercio PR Proprietary 10/31/2012 07/20/2013 Failed Numeric Test 07/29/2013 $9,329,126.00 10
02326500 Interface College WA Proprietary 12/31/2012 11/22/2013 Failed Numeric Test 02/12/2014 $112,611.00 10
01248800 International Beauty College #3 TX Proprietary 06/30/2013 04/11/2014 New Owner Missing 2 yrs of Audited Financial Statement 05/08/2014 $25,304.00 10
02575400 International Culinary Center NY Proprietary 12/31/2012 09/13/2013 Failed Numeric Test 10/17/2013 $523,722.00 10
02520000 International School of Skin and Nailcare GA Proprietary 12/31/2012 11/01/2013 Failed Numeric Test 11/18/2013 $343,400.00 15
00820000 Jameson Memorial Hospital School Of Nursing PA Private, Nonprofit 06/30/2013 06/11/2014 Failed Numeric Test 06/20/2014 $317,000.00 50
00363700 Jarvis Christian College TX Private, Nonprofit 06/30/2012 09/12/2013 Untimely Refunds 11/06/2013 $13,929.00 25
00642100 JFK Medical Center Muhlenberg Harold B. and Dorothy A. Snyder Schools NJ Private, Nonprofit 12/31/2012 03/28/2014 Failed Numeric Test 06/04/2014 $386,516.00 10
02511500 Joffrey Ballet School, American Ballet Center NY Proprietary 04/30/2013 12/30/2013 Failed Numeric Test 03/18/2014 $135,154.00 25
04202900 Jolei's Hair Institute SC Proprietary 12/31/2011 02/27/2014 Failed Numeric Test 06/12/2014 $53,009.00 10
04202900 Jolei's Hair Institute SC Proprietary 12/31/2012 02/27/2014 Failed Numeric Test 06/12/2014 $53,009.00 10
01171500 Joseph F. McCloskey School of Nursing at Schuylkill Health PA Private, Nonprofit 06/30/2013 02/19/2014 Failed Numeric Test 03/20/2014 $320,000.00 50
04229200 Jupiter Beauty Academy MA Proprietary 12/31/2012 01/10/2014 Failed Numeric Test 01/22/2014 $189,312.00 50
02168900 Kansas Christian College KS Private, Nonprofit 06/30/2013 04/02/2014 Failed Numeric Test 11/07/2013 $227,175.00 50
02168900 Kansas Christian College KS Private, Nonprofit 06/30/2012 09/20/2013 Failed Numeric Test 11/07/2013 $227,175.00 50
02151900 Keiser University FL Private, Nonprofit 12/31/2012 12/12/2013 Failed Numeric Test 09/03/2013 $24,522,691.00 10
00170300 Kendall College IL Proprietary 12/31/2012 10/25/2013 Failed Numeric Test 11/21/2013 $2,062,326.00 10
00196900 Kentucky Wesleyan College KY Private, Nonprofit 05/31/2013 01/17/2014 Failed Numeric Test 03/24/2014 $562,120.00 10
02255000 Knoxville Institute of Hair Design TN Proprietary 12/31/2012 11/01/2013 Failed Numeric Test 01/16/2014 $23,110.00 10
00231100 Kuyper College MI Private, Nonprofit 06/30/2013 05/22/2014 Failed Numeric Test 08/01/2014 $276,396.00 10
00632400 Laboure College MA Proprietary 08/13/2013 New Owner Missing 2 yrs of Audited Financial Statement 09/25/2013 $1,464,779.00 25 LOC not based on the annual financial statement
04147700 Lake Lanier School of Massage GA Proprietary 12/31/2012 12/11/2013 Untimely Refunds 04/14/2015 $66,568.00 25
04147700 Lake Lanier School of Massage GA Proprietary 12/31/2012 12/11/2013 Untimely Refunds 06/25/2014 $66,568.00 25
00702500 Lebanon College NH Private, Nonprofit 06/30/2013 10/29/2013 Failed Numeric Test 01/31/2014 $38,538.00 10
02527600 Lexington College IL Private, Nonprofit 06/30/2013 02/12/2014 Failed Numeric Test 04/28/2014 $45,792.00 10
04131600 Liberty Technical College PR Proprietary 06/30/2013 05/19/2014 Failed Numeric Test 08/29/2014 $350,000.00 51
02570300 Los Angeles ORT Technical Institute CA Private, Nonprofit 06/30/2013 05/08/2014 Failed Numeric Test 08/29/2014 $473,313.00 10
02536400 Louisiana Academy of Beauty LA Proprietary 08/31/2013 05/30/2014 Failed Numeric Test 07/18/2014 $26,570.00 10
03520300 Lubbock Hair Academy TX Proprietary 12/31/2012 09/12/2013 Failed Numeric Test 12/24/2013 $25,789.00 10
00666600 Lutheran School of Nursing MO Proprietary 12/31/2012 04/23/2014 Failed Numeric Test 05/01/2014 $1,256,750.00 75
00171200 Lutheran School of Theology at Chicago IL Private, Nonprofit 06/30/2013 06/06/2014 Failed Numeric Test 08/04/2014 $574,050.00 50
00108800 Lyon College AR Private, Nonprofit 06/30/2013 06/30/2014 Failed Numeric Test 07/15/2014 $436,691.00 10
00171700 MacMurray College IL Private, Nonprofit 05/31/2013 02/21/2014 Failed Numeric Test 03/27/2014 $640,374.00 10
02578400 Maryland University of Integrative Health MD Private, Nonprofit 07/31/2013 05/12/2014 Failed Numeric Test 06/30/2014 $1,313,000.00 15
02063100 MBTI Business Training Institute PR Proprietary 10/31/2012 11/08/2013 Untimely Refunds 01/09/2014 $297,793.00 5
00489800 McCann School of Business & Technology PA Proprietary 06/30/2013 04/18/2014 Failed Numeric Test 06/30/2014 $11,940,573.00 15
04185600 Medical Allied Career Center CA Proprietary 12/31/2012 07/03/2013 Going Concern 08/21/2013 $47,054.00 10
03804400 Medtech Institute GA Proprietary 12/31/2012 09/11/2013 Failed Numeric Test 10/17/2013 $968,219.00 1.5
03804400 Medtech Institute GA Proprietary 12/31/2012 09/11/2013 Failed Numeric Test 10/17/2013 $6,313,378.00 10
03701300 Memphis Institute of Barbering TN Proprietary 12/31/2012 08/01/2013 Untimely Refunds 09/12/2013 $20,692.00 25
03099600 Mercy Hospital School of Practical Nursing, A Program of Plantation Ge FL Proprietary 02/07/2014 Failed Numeric Test 02/26/2014 $67,530.00 50 LOC not based on the annual financial statement
03099600 Mercy Hospital School of Practical Nursing, A Program of Plantation Ge FL Proprietary 12/31/2012 03/26/2014 Failed Numeric Test 02/26/2014 $67,530.00 50
00887800 Miami International University of Art & Design FL Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $7,678,080.00 15
02324500 Michigan College of Beauty‐Monroe MI Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 12/06/2013 $529,695.00 50
03810500 Mid City College LA Proprietary 12/31/2012 10/23/2013 Failed Past Performance Requirements 03/05/2014 $41,544.00 10
04139000 Midwestern Career College IL Proprietary 12/31/2012 11/22/2013 Failed Numeric Test 02/06/2014 $171,122.00 10



04139000 Midwestern Career College IL Proprietary 12/31/2012 02/03/2014 Untimely Refunds 04/21/2014 $20,187.00 25
04218300 Midwives College of Utah UT Private, Nonprofit 12/31/2012 12/17/2013 Failed Numeric Test 03/05/2014 $152,706.00 50
02614200 Miller ‐ Motte Technical College TN Proprietary 06/30/2013 04/18/2014 Failed Numeric Test 06/30/2014 $15,117,982.00 15
00499200 Miller‐Motte Technical College VA Proprietary 06/30/2013 04/18/2014 Failed Numeric Test 06/30/2014 $8,736,737.00 15
04117400 Milwaukee Career College WI Proprietary 08/31/2012 08/28/2013 Untimely Refunds 11/14/2013 $43,837.00 25
02154900 Missouri School of Barbering & Hairstyling‐St. Louis MO Proprietary 12/31/2011 10/17/2013 Failed Past Performance Requirements 01/22/2015 $44,355.00 12.6
02278700 Mister Wayne's School of Unisex Hair Design TN Proprietary 12/31/2012 08/26/2013 Failed Numeric Test 11/20/2013 $145,000.00 50
04205300 Mitsu Sato Hair Academy KS Proprietary 12/31/2012 02/28/2014 Failed Numeric Test 06/02/2014 $89,217.00 50
00720400 Modern Beauty Academy ‐ Oxnard CA Proprietary 12/31/2012 08/26/2013 Failed Numeric Test 10/17/2013 $36,397.00 10
03205300 Modern Beauty School MT Proprietary 12/31/2012 11/04/2013 Failed Numeric Test 11/27/2013 $38,753.00 10
02185800 Moler Barber College CA Proprietary 12/31/2012 11/22/2013 Other 02/05/2014 $93,304.00 10
03414300 Monteclaro: Escuela de Hoteleria y Artes Culinarias PR Private, Nonprofit 06/30/2012 10/31/2013 Failed Numeric Test 12/20/2013 $19,400.00 50
02063000 Montserrat College of Art MA Private, Nonprofit 06/30/2013 03/27/2014 Failed Numeric Test 05/04/2014 $417,789.00 10
00343900 Morris College SC Private, Nonprofit 06/30/2012 09/05/2013 Untimely Refunds 10/17/2013 $38,273.00 25
04227900 Morthland College IL Private, Nonprofit 06/30/2012 09/09/2013 Failed Numeric Test 11/26/2013 $417,938.00 50
03933300 Mueller College CA Proprietary 01/17/2014 Failed Numeric Test 04/01/2014 $280,347.00 12.5 LOC not based on the annual financial statement
03933300 Mueller College CA Proprietary 01/17/2014 Failed Numeric Test 06/02/2014 $280,347.00 12.5 LOC not based on the annual financial statement
03933300 Mueller College CA Proprietary 12/31/2013 01/17/2014 Failed Numeric Test 06/03/2014 $280,347.00 25
04174600 Nashville Barber and Style Academy TN Proprietary 12/31/2012 03/11/2014 Failed Numeric Test 05/30/2014 $100,000.00 13.11
01174400 National Beauty College OH Proprietary 12/31/2012 08/22/2013 Untimely Refunds 04/11/2014 $15,000.00 25
03468400 National Institute of Massotherapy ‐ OH Proprietary 12/31/2012 07/23/2013 Failed Numeric Test 09/24/2013 $54,515.00 10
02260600 National University College PR Proprietary 10/31/2012 07/20/2013 Failed Numeric Test 07/29/2013 $3,793,869.00 10
00261900 New Brunswick Theological Seminary NJ Private, Nonprofit 06/30/2013 06/30/2014 Failed Numeric Test 10/15/2014 $109,663.00 10
00261900 New Brunswick Theological Seminary NJ Private, Nonprofit 06/30/2012 07/10/2013 Failed Numeric Test 09/30/2013 $129,836.00 10
02254000 New England Culinary Institute VT Proprietary 05/31/2013 04/04/2014 Failed Numeric Test 05/01/2014 $699,306.00 15
00748600 New England Institute of Art (The) MA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $2,540,828.00 15
03182300 New Hampshire Institute of Art NH Private, Nonprofit 06/30/2012 07/31/2013 Failed Numeric Test 11/22/2013 $564,548.00 10
04179000 New Image School of Cosmetology, LLC, The MO Proprietary 12/31/2012 06/12/2014 Failed Numeric Test 07/25/2014 $188,125.00 50
00267400 New York Theological Seminary NY Private, Nonprofit 06/30/2013 06/26/2014 Failed Numeric Test 10/02/2014 $250,000.00 10
03043900 NewSchool of Architecture and Design CA Proprietary 12/31/2012 10/25/2013 Failed Numeric Test 11/21/2013 $1,333,655.00 10
00405600 North American Baptist Seminary SD Private, Nonprofit 06/30/2013 05/07/2014 Failed Numeric Test 06/13/2014 $83,750.00 10
03813300 Northcentral University AZ Proprietary 12/31/2012 09/12/2013 Failed Numeric Test 10/18/2013 $7,280,200.00 10
02223300 Northeast Catholic College NH Private, Nonprofit 06/30/2013 04/15/2014 Failed Numeric Test 04/28/2014 $250,000.00 50
03950500 Northwest Regional Technology Institute PA Proprietary 12/31/2012 07/31/2013 Failed Numeric Test 09/20/2013 $36,000.00 10
00308500 Notre Dame College of Ohio OH Private, Nonprofit 06/30/2012 07/09/2013 Failed Numeric Test 09/24/2013 $1,955,316.00 10
02158500 Ohio Business College OH Proprietary 12/31/2012 09/13/2013 Untimely Refunds 11/29/2013 $126,753.00 25
03726300 Ohio Mid‐Western College OH Private, Nonprofit 08/31/2012 08/07/2013 Failed Numeric Test 07/22/2014 $183,000.00 10
03726300 Ohio Mid‐Western College OH Private, Nonprofit 08/31/2013 03/20/2014 Untimely Refunds 09/16/2014 $69,774.00 25
00381900 Ohio Valley University WV Private, Nonprofit 06/30/2013 03/26/2014 Failed Numeric Test 07/01/2014 $368,000.00 10
00230800 Olivet College MI Private, Nonprofit 06/30/2013 05/29/2014 Failed Numeric Test 06/16/2014 $1,148,881.00 10
03776400 Orion Institute OH Proprietary 12/31/2012 07/15/2013 Failed Numeric Test 08/07/2013 $18,392.00 10
03901300 Pacific Coast Trade School CA Proprietary 12/31/2012 09/23/2013 Failed Numeric Test $283,544.00 Institution is no longer eligible to participate
02323700 Pat Wilson's Beauty College KY Proprietary 12/31/2012 06/17/2013 Failed Numeric Test 08/02/2013 $98,577.00 50
02531800 Paul Mitchell The School UT Proprietary 12/31/2013 05/21/2014 Untimely Refunds 07/23/2014 $93,489.00 25
04184300 Paul Mitchell The School Ardmore OK Proprietary 08/31/2013 05/28/2014 New Owner Missing 1 yr of Audited Financial Statement 08/19/2014 $31,500.00 10
00821700 Paul Mitchell the School Green Bay WI Proprietary 12/31/2012 12/12/2013 Untimely Refunds 02/21/2014 $13,392.00 25
03909300 Paul Mitchell the School Logan UT Proprietary 06/13/2014 New Owner Missing 2 yrs of Audited Financial Statement 03/14/2014 $108,219.00 25 LOC not based on the annual financial statement
03077200 Paul Mitchell the School Missouri Columbia MO Proprietary 06/25/2014 New Owner Missing 2 yrs of Audited Financial Statement 07/09/2014 $101,201.00 25 LOC not based on the annual financial statement
04179100 PCCTI  Healthcare IL Proprietary 12/31/2012 11/12/2013 Failed Numeric Test 01/08/2014 $716,543.00 50
01099800 Pennsylvania Institute of Technology PA Private, Nonprofit 06/30/2011 08/22/2013 Untimely Refunds 10/22/2013 $238,328.00 25
02237200 Phillips Graduate Institute CA Private, Nonprofit 06/30/2013 05/08/2014 Failed Numeric Test 07/10/2014 $545,108.00 10
02237200 Phillips Graduate Institute CA Private, Nonprofit 06/30/2012 07/03/2013 Failed Numeric Test 08/01/2013 $732,621.00 11.6
04161200 Pinchot University WA Private, Nonprofit 06/30/2013 03/11/2014 Failed Numeric Test 06/12/2014 $65,000.00 10
04161200 Pinchot University WA Private, Nonprofit 06/30/2013 03/11/2014 Failed Numeric Test 06/02/2014 $300,000.00 10
02202300 Pittsburgh Career Institute PA Proprietary 06/12/2014 New Owner Missing 2 yrs of Audited Financial Statement 07/15/2014 $1,375,000.00 25 LOC not based on the annual financial statement
01044700 Plaza Beauty School TN Proprietary 09/30/2012 11/12/2013 Failed Numeric Test 02/03/2014 $127,788.20 10
03109800 Ponca City Beauty College OK Proprietary 11/15/2013 New Owner Missing 2 yrs of Audited Financial Statement 12/21/2013 $50,743.00 25 LOC not based on the annual financial statement
02482400 Ponce Health Sciences University PR Proprietary 06/30/2012 08/29/2013 Going Concern 09/17/2013 $1,960,000.00 10
02534900 Ponce Paramedical College (POPAC) PR Proprietary 10/31/2012 07/20/2013 Failed Numeric Test 07/29/2013 $1,533,313.00 10
04150500 Preferred College of Nursing, Los Angeles CA Proprietary 12/31/2012 01/17/2014 Failed Numeric Test 12/11/2013 $425,294.00 20
03878300 Professional Massage Training Center MO Proprietary 12/31/2012 11/05/2013 Failed Numeric Test 06/10/2014 $86,027.00 10
02337700 Professional Skills Institute OH Proprietary 12/31/2012 09/25/2013 Failed Numeric Test 01/09/2014 $443,304.00 10
04176800 Progressive Training Centers FL Proprietary 09/05/2013 New Owner Missing 1 yr of Audited Financial Statement 10/18/2013 $107,000.00 25 LOC not based on the annual financial statement
00311500 Rabbinical College of Telshe OH Private, Nonprofit 06/30/2013 05/23/2014 Failed Numeric Test 08/07/2014 $39,211.00 10
00397800 Rabbinical Seminary of America NY Private, Nonprofit 12/31/2012 01/08/2014 Failed Numeric Test 05/01/2014 $184,291.00 50
04190000 Radians College DC Proprietary 12/31/2012 09/11/2013 Failed Numeric Test 09/27/2012 $2,204,000.00 3.5
04177200 Real Barbers College (The) CA Proprietary 06/30/2013 04/29/2014 Other 06/02/2014 $110,878.00 10
00720900 Redondo Beach Beauty College CA Proprietary 12/31/2012 09/19/2013 Failed Numeric Test 10/21/2013 $352,371.00 50
03064400 Regency Beauty Institute NC Proprietary 12/31/2012 12/16/2013 Failed Numeric Test 03/05/2014 $152,666.00 10
01049000 Regency Beauty Institute MN Proprietary 12/31/2012 12/16/2013 Failed Numeric Test 03/05/2014 $9,263,197.00 10
03700300 Regency Beauty Institute ‐ Cleveland OH Proprietary 12/31/2012 12/16/2013 Failed Numeric Test 03/05/2014 $133,173.00 10
03886300 Regency School of Hair Design KY Proprietary 12/31/2012 02/10/2014 Failed Numeric Test 03/13/2014 $20,945.00 10
03026500 Remington College TX Private, Nonprofit 06/30/2013 11/25/2013 Failed Numeric Test 12/30/2013 $8,733,943.00 10
00639200 Research Medical Center MO Proprietary 12/31/2012 09/04/2013 Failed Numeric Test 09/18/2013 $987,125.00 50
04193000 RGV Careers An Institute for Higher Learning TX Proprietary 12/31/2011 07/16/2013 Failed Numeric Test 09/24/2013 $115,672.00 10
04094300 Robert B. Miller College (The) MI Private, Nonprofit 06/30/2013 04/24/2014 Failed Numeric Test 06/19/2014 $1,285,815.00 50
00228800 Rochester College MI Private, Nonprofit 05/31/2013 01/06/2014 Failed Numeric Test 02/28/2014 $959,738.00 10
02157900 Rochester General Hospital NY Private, Nonprofit 12/31/2012 01/06/2014 Failed Numeric Test 02/12/2014 $265,575.00 50
02563500 Rogie's School of Beauty Culture PR Proprietary 09/30/2012 06/11/2014 Failed Past Performance Requirements $65,244.00 Institution is no longer eligible to participate
02533600 Ross Medical Education Center MI Proprietary 06/30/2013 05/21/2014 Untimely Refunds 06/19/2014 $85,020.00 25
01321400 Roxborough Memorial Hospital PA Proprietary 12/31/2012 07/14/2013 Failed Numeric Test 09/16/2013 $132,000.00 10
03054100 Royale College of Beauty CA Proprietary 12/31/2012 09/19/2013 Failed Numeric Test 11/26/2013 $67,317.00 10
03830300 SAE Institute of Technology TN Proprietary 06/30/2013 04/29/2014 Failed Numeric Test 07/07/2014 $612,679.00 50
04206600 SAE Institute of Technology ‐ Atlanta GA Proprietary 06/30/2013 04/29/2014 Failed Numeric Test 07/07/2014 $857,850.00 50
04207900 SAE Institute of Technology ‐ Miami FL Proprietary 06/30/2013 04/29/2014 Failed Numeric Test 07/07/2014 $903,000.00 50



04205800 SAE Institute of Technology, Los Angeles CA Proprietary 06/30/2013 04/29/2014 Failed Numeric Test 07/07/2014 $872,900.00 50
03988300 SAE Institute of Technology, New York NY Proprietary 06/30/2013 04/29/2014 Failed Numeric Test 07/07/2014 $1,121,107.00 50
00336400 Saint Charles Borromeo Seminary PA Private, Nonprofit 06/30/2013 01/06/2014 Failed Numeric Test 03/06/2014 $235,000.00 50
00646100 Saint Elizabeth Medical Center NY Private, Nonprofit 12/31/2012 12/20/2013 Failed Numeric Test 04/07/2014 $188,550.00 10
00318300 Saint Gregory's University OK Private, Nonprofit 06/30/2013 05/02/2014 Failed Numeric Test 07/07/2014 $584,932.00 10
00237900 Saint John's University MN Private, Nonprofit 06/30/2013 03/19/2014 New Owner Missing 2 yrs of Audited Financial Statement 04/11/2014 $1,104,503.00 10
00659100 Saint Joseph School of Nursing RI Proprietary 09/30/2012 09/04/2013 Failed Numeric Test 12/17/2013 $610,862.00 50
03651300 Saint Joseph's Medical Center School of Radiography NY Private, Nonprofit 12/31/2012 01/07/2014 Failed Numeric Test 04/30/2014 $124,915.00 65
00263800 Saint Peter's University NJ Private, Nonprofit 06/30/2012 08/08/2013 Failed Numeric Test 11/06/2013 $2,714,359.00 10
02612700 Salon Professional Academy ‐ Melbourne, The FL Proprietary 12/31/2012 09/04/2013 New Owner Missing 1 yr of Audited Financial Statement 09/27/2013 $144,260.00 10
00895500 Salon Professional Academy (The) PA Proprietary 12/31/2012 08/14/2013 Failed Numeric Test 09/24/2013 $36,000.00 10
00857500 Salon Professional Academy (The) VT Proprietary 06/30/2013 12/04/2013 Failed Numeric Test $457,205.00 Institution is no longer eligible to participate
04171600 Salon Professional Academy of Elgin (The) IL Proprietary 12/31/2012 10/25/2013 Failed Numeric Test 12/30/2013 $16,988.00 10
04134500 San Diego College CA Proprietary 12/31/2014 06/25/2014 Untimely Refunds 11/05/2015 $99,458.00 25
04134500 San Diego College CA Proprietary 12/31/2013 06/25/2014 Untimely Refunds 11/10/2014 $99,458.00 25
00264900 Santa Fe University of Art and Design NM Proprietary 12/31/2012 08/20/2013 Failed Numeric Test 10/17/2013 $2,920,198.00 50
04169300 Scholars Cosmetology University MI Proprietary 12/31/2012 11/04/2013 Failed Numeric Test 04/18/2014 $23,135.00 10
00657800 Sharon Regional Health System School of Nursing PA Proprietary 04/30/2014 Failed Numeric Test 06/05/2014 $146,000.00 50 LOC not based on the annual financial statement
04130400 Shear Excellence Hair Academy FL Proprietary 12/31/2012 07/18/2013 New Owner Missing 1 yr of Audited Financial Statement 09/24/2013 $98,279.00 10
04173000 Shepherds Theological Seminary NC Private, Nonprofit 06/30/2013 06/25/2014 Failed Numeric Test 09/01/2014 $8,113.00 10
04142100 Skin Institute (The) UT Proprietary 12/31/2012 11/06/2013 Failed Numeric Test 12/30/2013 $20,080.00 50
03829500 Skinworks School of Advanced Skincare UT Proprietary 12/31/2012 09/03/2013 Failed Numeric Test 11/13/2013 $64,275.00 10
02127900 Sojourner‐Douglass College MD Private, Nonprofit 06/30/2013 04/30/2014 Failed Numeric Test 06/25/2014 $1,892,000.00 10
04179800 Sotheby's Institute of Art ‐ NY NY Proprietary 08/31/2013 06/06/2014 Failed Numeric Test 06/20/2014 $604,800.00 50
01303900 South University GA Proprietary 06/30/2013 04/03/2014 Failed Numeric Test 01/07/2015 $46,509,605.00 15
03553300 Southeastern College FL Proprietary 12/31/2012 11/21/2013 Failed Numeric Test 01/28/2014 $281,170.00 10
03123900 Southeastern College FL Proprietary 12/31/2012 11/21/2013 Failed Numeric Test 01/28/2014 $1,949,400.00 10
03746400 Southeastern Institute SC Proprietary 12/31/2012 11/21/2013 Failed Numeric Test 01/28/2014 $146,170.00 10
03555400 Southeastern Institute SC Proprietary 12/31/2012 11/21/2013 Failed Numeric Test 01/28/2014 $246,941.00 10
03555300 Southeastern Institute NC Proprietary 12/31/2012 11/21/2013 Failed Numeric Test 01/28/2014 $364,805.00 10
03903500 Southern Technical College FL Proprietary 12/31/2012 09/18/2013 Failed Numeric Test 10/02/2013 $5,270,000.00 30
01274400 Southside Regional Medical Center Professional Schools VA Proprietary 12/31/2012 07/16/2013 Failed Numeric Test 08/01/2013 $486,000.00 50
02622000 Southwest Acupuncture College NM Proprietary 12/31/2013 06/30/2014 New Owner Missing 1 yr of Audited Financial Statement 07/09/2014 $689,570.00 10
02622000 Southwest Acupuncture College NM Proprietary 12/31/2012 12/03/2013 New Owner Missing 1 yr of Audited Financial Statement 12/31/2013 $1,660,500.00 25
02104400 Spa Tech Institute ME Proprietary 05/31/2013 03/05/2014 Failed Numeric Test 07/01/2014 $305,035.00 10
02491400 Spanish‐American Institute NY Private, Nonprofit 07/31/2013 03/20/2014 Failed Numeric Test 08/21/2014 $13,371.00 10
00166300 Spertus College of Judaica IL Private, Nonprofit 06/30/2013 02/27/2014 Failed Numeric Test 05/08/2014 $124,361.00 10
00104100 Spring Hill College AL Private, Nonprofit 06/30/2013 04/09/2014 Failed Numeric Test 06/24/2014 $426,875.00 4
00104100 Spring Hill College AL Private, Nonprofit 06/30/2012 05/12/2014 Failed Numeric Test 05/12/2014 $664,000.00 6
03096500 Springfield Beauty Academy VA Proprietary 12/31/2012 08/28/2013 Other 11/22/2013 $65,000.00 10
01236400 St. Paul's School of Nursing NY Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $642,135.00 15
00947900 St. Paul's School of Nursing NY Proprietary 12/31/2012 04/24/2014 Failed Numeric Test 10/28/2013 $728,628.00 15
00780400 Star Career Academy NY Proprietary 12/31/2012 11/14/2013 Failed Numeric Test 12/19/2013 $1,249,233.00 20
00780400 Star Career Academy NY Proprietary 12/31/2012 11/14/2013 Failed Numeric Test 12/19/2013 $1,763,624.00 20
03380300 Star Career Academy NY Proprietary 12/31/2012 11/14/2013 Failed Numeric Test 12/19/2013 $2,236,816.00 20
03380300 Star Career Academy NY Proprietary 12/31/2012 11/14/2013 Failed Numeric Test 12/19/2013 $3,157,857.00 20
00194500 Sterling College KS Private, Nonprofit 06/30/2012 07/16/2013 Failed Numeric Test 09/13/2013 $622,307.00 10
02228100 Steven Papageorge Hair Academy IL Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 12/03/2013 $36,053.00 10
02541200 Stratford University VA Proprietary 12/31/2012 07/20/2013 Untimely Refunds 09/16/2013 $18,002.00 25
04151100 Summit Beauty School CO Proprietary 12/31/2012 12/05/2013 Failed Numeric Test 01/16/2014 $23,425.00 10
01042400 Summit Salon Academy KY Proprietary 12/31/2012 01/06/2014 Untimely Refunds 01/22/2014 $12,159.00 25
02170000 Swedish Institute NY Proprietary 12/31/2012 11/18/2013 Failed Numeric Test 12/09/2013 $631,816.00 10
01181000 Taylor Business Institute IL Proprietary 12/31/2013 04/16/2014 Failed Numeric Test 07/03/2014 $227,793.00 10
04116600 Taylor College FL Proprietary 12/31/2012 11/21/2013 New Owner Missing 2 yrs of Audited Financial Statement 01/06/2014 $757,115.00 25
04116600 Taylor College FL Proprietary 04/02/2014 Failed Numeric Test 06/05/2014 $1,289,345.00 35 LOC not based on the annual financial statement
00200100 Thomas More College KY Private, Nonprofit 05/31/2013 03/14/2014 Untimely Refunds 05/12/2014 $58,121.00 25
03043100 Thomas More College of Liberal Arts NH Private, Nonprofit 05/31/2013 10/30/2013 Failed Numeric Test 02/21/2014 $390,795.00 50
04156100 Toni & Guy Hairdressing Academy CA Proprietary 12/31/2012 01/12/2014 Failed Past Performance Requirements 02/19/2015 $65,397.00 10
01249600 TONI & GUY Hairdressing Academy WA Proprietary 05/22/2014 Failed Numeric Test 06/02/2014 $203,055.00 15 LOC not based on the annual financial statement
00910400 TONI&GUY Hairdressing Academy FL Proprietary 05/27/2014 Failed Numeric Test 05/29/2014 $60,917.00 15 LOC not based on the annual financial statement
02255400 TONI&GUY Hairdressing Academy CA Proprietary 12/31/2012 02/12/2014 Untimely Refunds 04/15/2014 $40,444.00 25
00910400 TONI&GUY Hairdressing Academy FL Proprietary 12/31/2012 08/22/2013 Failed Numeric Test 10/17/2013 $121,800.00 50
04195600 Tribeca Flashpoint College IL Proprietary 12/31/2012 11/01/2013 Failed Numeric Test 12/30/2013 $5,252,500.00 50
01040900 Tricoci University of Beauty Culture IN Proprietary 05/31/2013 03/13/2014 Failed Past Performance Requirements 04/17/2014 $17,093.00 10
04127900 Trident University International CA Proprietary 06/30/2013 03/13/2014 Failed Numeric Test 06/13/2014 $4,350,875.00 24.9
01205900 Trinity Bible College ND Private, Nonprofit 06/30/2012 07/01/2013 Failed Numeric Test 08/14/2013 $400,000.00 15
00304400 Trinity Lutheran Seminary OH Private, Nonprofit 06/30/2012 08/15/2013 Failed Numeric Test 09/26/2013 $83,175.00 10
00446700 Tucson College AZ Proprietary 06/30/2013 04/18/2014 Failed Numeric Test 06/30/2014 $561,460.00 15
00105000 Tuskegee University AL Private, Nonprofit 06/30/2013 06/12/2014 Failed Past Performance Requirements 02/18/2015 $4,875,540.00 10
04139200 Universal Barber College AZ Proprietary 12/31/2012 11/07/2013 Failed Numeric Test 03/24/2014 $64,350.00 10
04197500 University Academy of Hair Design AL Proprietary 12/31/2012 12/04/2013 Failed Numeric Test 12/09/2013 $225,750.00 100
03427500 University of Antelope Valley CA Proprietary 12/31/2012 08/30/2013 Untimely Refunds 11/22/2013 $212,383.00 25
00176500 University of St Mary of the Lake/Mundelein Seminary IL Private, Nonprofit 06/30/2012 06/17/2013 Failed Numeric Test 07/19/2013 $22,439.00 50
03171300 University of St. Augustine for Health Sciences CA Proprietary 04/04/2014 Failed Numeric Test 05/05/2014 $2,203,986.00 10 LOC not based on the annual financial statement
03218300 University of the Potomac DC Proprietary 12/31/2012 02/26/2014 Untimely Refunds 05/12/2014 $156,064.00 25
00330600 University of Valley Forge PA Private, Nonprofit 06/30/2013 06/05/2014 Failed Numeric Test 07/22/2014 $923,000.00 10
03130500 Urban College of Boston MA Private, Nonprofit 08/31/2012 07/26/2013 Failed Numeric Test 11/14/2013 $94,497.00 10
04146100 Urshan Graduate School of Theology MO Private, Nonprofit 06/30/2012 09/03/2013 Failed Numeric Test 11/06/2013 $108,659.00 50
02609400 Valley College WV Proprietary 12/31/2012 08/29/2013 Untimely Refunds 09/04/2013 $13,148.00 25
03084200 Valley College WV Proprietary 12/31/2012 08/29/2013 Untimely Refunds 08/04/2013 $15,816.00 25
03084400 Valley College WV Proprietary 12/31/2012 08/29/2013 Untimely Refunds 08/04/2013 $30,508.00 25
04151400 Vanity School of Cosmetology OH Proprietary 12/31/2012 09/10/2013 Failed Numeric Test 11/22/2013 $55,948.00 50
00750100 Vatterott College NE Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 10/11/2013 $1,067,973.00 10
02069300 Vatterott College IL Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 10/11/2013 $1,137,907.00 10
02609200 Vatterott College IA Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 10/11/2013 $2,161,701.00 10



02599700 Vatterott College MO Proprietary 12/31/2012 09/23/2013 Failed Numeric Test 10/11/2013 $9,565,300.00 10
00289600 Villa Maria College of Buffalo NY Private, Nonprofit 06/30/2012 08/06/2013 Untimely Refunds 09/09/2013 $10,414.00 5
03862600 Virginia Baptist College VA Private, Nonprofit 06/30/2013 01/22/2014 Failed Numeric Test 04/07/2014 $389,000.00 50
03982300 Visible Music College TN Private, Nonprofit 06/30/2012 11/12/2013 Failed Numeric Test 02/21/2014 $136,530.00 10
03856400 W. L. Bonner College SC Private, Nonprofit 06/30/2012 06/17/2013 Failed Past Performance Requirements $30,700.00 Institution is no longer eligible to participate
02504200 Walden University MN Proprietary 12/31/2012 10/25/2013 Failed Numeric Test 11/21/2013 $81,622,299.00 10
00290000 Webb Institute NY Private, Nonprofit 06/30/2012 06/11/2014 Failed Past Performance Requirements 08/19/2014 $12,142.00 10
03970400 WellSpring School of Allied Health MO Proprietary 06/30/2013 12/30/2013 Failed Numeric Test 03/05/2014 $326,806.00 25
00252200 Wentworth Military Academy and College MO Private, Nonprofit 05/31/2013 04/11/2014 Failed Numeric Test 06/02/2014 $282,649.00 10
02516200 Wesley Biblical Seminary MS Private, Nonprofit 06/30/2013 03/26/2014 Failed Numeric Test 07/01/2014 $229,919.00 50
00314100 Wilberforce University OH Private, Nonprofit 06/30/2013 03/27/2014 Failed Numeric Test 06/19/2014 $1,080,874.00 10
02265900 Windham Community Memorial Hospital Program Of Radiologic Technology CT Private, Nonprofit 09/30/2013 06/24/2014 Failed Numeric Test 09/22/2014 $88,208.00 75
02265900 Windham Community Memorial Hospital Program Of Radiologic Technology CT Private, Nonprofit 09/30/2012 07/16/2013 Failed Numeric Test 11/05/2013 $164,837.00 75
04132600 Wisconsin Academy a Paul Mitchell Partner Group (The) WI Proprietary 11/18/2013 New Owner Missing 2 yrs of Audited Financial Statement 02/05/2014 $87,167.00 25 LOC not based on the annual financial statement
04167500 World A Cuts Barber Institute PA Proprietary 12/31/2012 08/14/2013 Failed Numeric Test 11/06/2013 $175,000.00 50
03496300 Yeshiva Shaarei Torah of Rockland NY Private, Nonprofit 08/31/2012 11/19/2013 Failed Past Performance Requirements 12/30/2013 $25,063.00 10
02120800 Yorktowne Business Institute PA Proprietary 09/30/2012 07/25/2013 Failed Numeric Test 09/26/2013 $336,000.00 10



Term Definition

OPE ID
An OPE ID is a unique eight digit code utilized by the Department to identify an 
institution in its systems.

Institution Name

For the purposes of the LOC disclosure, this is the formal name of the main institution. 
When the institution is a main location of a group under common ownership, the 
Department allocates the amount of the LOC based on fiscal year Title IV funding for 
each main location.

State State where the main institution is physically located

Institution Fiscal Year End Date

For the purposes of the LOC disclosure, this refers to the fiscal year end date of the 
institution.  The compliance or financial statement audits, which served as the basis for 
most LOC requests, are due to the Department no later than six months (proprietary) or
nine months (non‐profits) after the end of the institution's fiscal year. 
NOTE:  If this field is left blank, it is because the LOC was not predicated on the 
receipt of an annual financial statement.  

LOC Request Date This serves as the date the Department formally requested a LOC from the institution.

LOC Received Date

This serves as the date the Department formally received the irrevocable LOC from the 
financial institution posting on behalf of the requisite institution.  In most cases, the 
LOC must be received by the Department within 75 days of the date of the 
Department's correspondence requesting remittance of a LOC. 
NOTE:  If this field is left blank, it is because the Department did not receive a LOC 
from the institution.  This is due to the institution's loss of eligibility.

LOC Amount

This serves as the total LOC dollar amount the Department received and accepted from 
the institution.   The vast majority of designated amounts are based on a percentage 
applied against Title IV funds received by the institution during its most recently 
completed fiscal year or refunds not returned during that year.  
NOTE:  In the case of institutions that lost eligibility‐‐noted by blanks in the Received 
Date and Percent Requested  fields‐‐the LOC Amount refers to the amount requested 
by the Department prior to the loss of eligibility.  

LOC Percent Requested

This represents the percentage applied against the Title IV funds received or 
unreturned by the institution and serves as the basis for the LOC requested amount.  
The regulations in 34 CFR Part 668 Subpart L set minimum and/or designated 
percentages for LOCs due to non‐compliance of the financial responsibility standards.
NOTE:  If this field is left blank, it is because the Department did not receive a LOC 
from the institution.  This is due to the institution's loss of eligibility.

Notes
This serves as the rationale for why there may be a blank in one of the preceding data
fields.  

Reason LOC Requested Description

Failed Numeric Test

The most common reason why an institution is required to remit a letter of credit (LOC) 
to the Department is because they have a failing financial responsibility composite 
score (generally a score of 1.4 or less on a scale of ‐1.0 to +3.0) and are not deemed 
financially responsible.  In accordance with 34 CFR 668.175, an institution with a 
composite score of 1.4 or less may continue to participate in the Title IV programs 
under the Provisional certification alternative. Institutions participating under 
provisional certification are subject to heightened cash monitoring, and may be 
required to submit an irrevocable LOC of not less than 10 percent of the Title IV aid the 
institution received during its most recently completed fiscal year.  Institutions that 
passed the score in the previous year may score from 1.0 to 1.4 for up to three 

consecutive years without providing a LOC, provided other reporting conditions are 

met. Institutions that score below a 1.0 are required to submit a LOC of not less than 10 

percent of the Title IV aid the institution received during its most recently completed 

fiscal year.  

Definitions of Letter of Credit Terms

Descriptions of the Reason a LOC was Requested



Untimely Refunds

Institutions are required to maintain sufficient cash reserves to return Title IV funds to
the Department for students that withdrew from the institution in a timely fashion.  As 
noted in 34 CFR 668.173, an institution found in violation of the reserve standard is 
required to submit a LOC equal to 25% of the total amount of unearned Title IV funds 
the institution was required to return or should have returned for its most recently 
completed fiscal year.

Failed Past Performance Requirements

Institutions are required to submit acceptable annual compliance and financial 
statement audits no later than six months (proprietary) or nine months (non‐profits) 
after the end of the institution's fiscal year.  Institutions cited for such past performance
violations under 34 CFR 668.174 are provisionally certified and must submit a LOC for a 
period of five years in an amount equal to no less than 10 percent of the Title IV aid the 
institution received during its most recently completed fiscal year.  

Going Concern
A LOC is generally requested when an auditor expresses a "going concern" in an audited
financial statement which could result in risk to the Department and taxpayers.  

New Owner Missing 2 Yrs. of Audited Financial Statements

Prospective new owners of a participating institution are required to provide two years 
of audited financial statements to determine financial solvency.  If a new owner can not 
provide the required financial statements, they are required to remit a LOC of at least 
25% of the amount of Title IV aid the Department determines the institution would 
receive in its first year of operations.  

New Owner Missing 1 Yr. of Audited Financial Statements

Prospective new owners of a participating institution are required to provide two years 
of audited financial statements to determine financial solvency.  If a new owner can 
only provide one year of financial statements, they are required to remit a LOC of at 
least 10% of the amount of Title IV aid the Department determines the institution 
would receive in its first year of operations.  

Other

A LOC may be requested for less common reasons such as institutional ownership 
having a monetary liability owed to the Department or an institution's failure to meet 
debt obligations or not being in compliance with a financial lender’s loan covenants.  

Waiver
Institutions that qualify for a compliance audit and financial statement waiver under 34
CFR 668.27 must post an irrevocable LOC.
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Timeline of Current Financial Responsibility Regulation Development 

 

July 23, 1992: Higher Education Amendments of 1992 are passed by Congress, requiring the Secretary to 

develop regulations to determine the financial responsibility of Title IV institutions. 

 

Fall 1995: The Department of Education (ED or the Department) engages KPMG Peat Marwick LLP to 

recommend improvements to the current financial ratios and develop a new methodology. 

 

August 9, 1996: KPMG issues first report.  

 

Fall 1995—September 1996: ED and KPMG solicit comments and convene public meetings to hear 

concerns on financial responsibility.  

 

September 20, 1996: The Department issues Notice of Proposed Rulemaking (NPRM) for new Subpart L 

on financial responsibility. 

 

November 4, 1996: Deadline for comments to NPRM.  

 

November 29, 1996: The Department publishes final regulations on submission of financial statements 

and audits, but delays final rules on the ratio methodology and other requirements.  

 

December 18, 1996: The Department reopens the comment period through February 18, 1997, for the 

delayed provisions. 

 

Late 1996–Early 1997: The Department reengages KPMG to reexamine the proposed methodology and 

consider comments, and conduct additional empirical studies of financial statements.  

 

February 5, 1997: The Department holds a meeting with representatives of higher education associations 

and institutions. 

 

February 18, 1997: The Department extends the comment period through March 24, 1997. 

 

February 27, 1997: The Department holds a meeting with 9 representatives of proprietary institutions.  

 

March 11, 1997: The Department holds a meeting with representatives of higher education associations 

and institutions. 

 

March 20, 1997: The Department extends the comment period through April 14, 1997. 

 

April 4, 1997: The Department holds a meeting with four representatives of higher education associations 

and public institutions.  

 

November 25, 1997: Department issues final rules on Subpart L  

 The Department’s preamble to the final rule notes that ED sought to maximize community 

involvement in this rulemaking, and that KPMG and ED consulted with a task force representing 

various sectors of the community 

 In addition, ED published all materials, including KPMG report, online, so that the community 

could review all the materials and participate in the process  

 



December 2, 1997: KPMG issues second report based on comments received (the KPMG report also 

notes that KPMG reviewed and analyzed over 900 financial statements of various institutions to test the 

final recommendations in the report).   

 

July 1, 1998: Subpart L final rules take effect (the new standards apply to all audited financial statements 

submitted on or after July 1, 1998).  
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KPMG Peat Marwick LLP

Financial Ratio Analysis Project

Final Report

August 1, 1996
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U.S. Department of Education
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1. Executive Summary
Objectives

The U.S. Department of Education (ED) is responsible for determining whether schools
that participate in federal student aid programs comply with financial responsibility
standards.  Current regulations have proven to be cumbersome to work with because they
do not take into account the various accounting models of different business sectors and
require the same level of ED’s effort for both financially healthy and financially troubled
institutions.

ED engaged us, KPMG Peat Marwick LLP (KPMG), to assist them in developing an
improved methodology, using financial ratios, that could be used both as an initial
screening device to identify financially troubled institutions and as a mechanism for
efficiently exercising its financial oversight responsibility.  For such a methodology to be
effective, it would have to measure institutions’ total financial condition, accommodate
their different organizational structures and missions, and reflect the different accounting
and reporting requirements to which they are subject.  We convened a task force of
experienced individuals throughout the higher education community and obtained their
feedback at various stages of the project.

Characteristics of Institutions Participating in Title IV Programs

Institutions participating in Title IV programs fall into one of four business segments:

1. public colleges and universities;

2. private colleges and universities;

3. proprietary institutions; or

4. hospitals.

These institutions differ in varying degrees as to their ownership structure, governance,
reliance on governmental support, and overall mission.  Accounting and reporting
requirements reflect those differences so the financial statement format varies greatly
between institutions in different business segments.  Any recommended approach for
ascertaining financial responsibility must accommodate these differences yet treat all
institutions equitably.

KPMG’s Suggested Approach

To accomplish these objectives, we identified the five fundamental elements of financial
health.  Those elements are viability, profitability, liquidity, ability to borrow, and capital
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resources.  Our recommended methodology holds that an initial assessment of any
institution’s overall financial condition, regardless of the business segment to which it
belongs, can be made by measuring the same fundamental elements of financial health.  In
other words, the same fundamental elements of financial health exist for all business
segments but the manner in which those elements are measured may differ between
business segments.

Therefore, our recommended methodology uses the same ratios across all business
segments but the individual numerators and denominators are defined in such a way that
they can be easily drawn from financial statements of institutions in different business
segments.  For example, the numerator of the Viability Ratio is defined as expendable fund
balances for public institutions and adjusted equity for proprietary institutions.  Both
represent the net equity or fund balances that an institution can access in short order and
spend to satisfy its obligations.  However, one would not find “fund balances” on a
proprietary institution’s balance sheet nor “equity” on that of a public institution’s.

KPMG’s Final Recommendations

Our final recommendation includes three ratios, Viability Ratio, Primary Reserve Ratio,
and Net Income Ratio.  In addition, we recommend the use of a five-step process to
determine any institution’s total financial health.  The five steps are:

1. compute all three ratios;

2. assign a threshold factor to each ratio result;

3. multiply each threshold factor by the appropriate weighting percentage;

4. sum all the resulting products; and

5. assign the institution to a final category of financial health based on its resulting
composite score.

By applying this five step process, all institutions-regardless of business segment-are
ultimately placed into one of four categories:

I Exemplary financial health;

II Financially sound;

III Potential problem; or

IV Immediate problem.

This recommended methodology is illustrated graphically on the following page for a
hypothetical private non-profit university which has not yet adopted Statements of
Accounting Standards (SFAS) No. 116, Accounting for Contributions Received and
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Contributions Made, and SFAS No. 117, Financial Statements of Not-For-Profit
Organizations:

Total

Viability Ratio Expendable Fund Bal.
Plant Debt

Primary 
Reserve Ratio

Expendable Fund Bal.
Total Exp. & Mand. Tfrs

Net Income Ratio
Net Total Revenues

Total Revenues

=

=

=

1.53

.69

.07

Ratio Calculation Threshold

3

4

5

Weighting
Percentage

35%

55%

10%

Product

1.05

2.20

.50

X

X

=

=

=

X

3.75

3.75 on Grading Scale = II

Step 1

Step 5

Step 2 Step 3 Step 4

II = Financially Sound

Like the ratios, certain components of the weighting mechanism were customized for
particular business segments to reflect their different missions, external economic forces
and organizational structures.

The recommended ratios and weighting mechanism are intended to be used by ED to make
an initial assessment of schools’ total financial health.  This methodology and all the
components thereof are described in greater detail throughout the remainder of this report.
We use accounting concepts and terms throughout this document.  Where terms and
concepts are not specifically explained, they should be interpreted in accordance with
Generally Accepted Accounting Principles (GAAP).

Organization of this Report

This report is divided as follows:

Background - In this section, we discuss the current regulations and higher
education environment.

Project Chronology - Here we describe the steps we took in arriving at the final
recommendations.  This section includes a discussion of the basic concepts upon
which the methodology is founded.
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Final Recommendations - This section is devoted to describing our final
recommendations and includes some of the reasoning supplementing those
conclusions.

Appendices - A matrix of accounting requirements, certain publications, and
empirical testing results have been included in the appendices.
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2. Background

In accordance with the requirements of the 1992 Higher Education Reauthorization Act,
the U.S. Department of Education (ED) must develop regulations to determine the
financial responsibility of an institution participating in Title IV, Higher Education Act
(HEA) programs.  That statute mandates certain standards ED must use in making a
determination of financial responsibility.  As a result, ED has the on-going responsibility
for ensuring that each of approximately 7,000 educational institutions participating in
student aid programs are financially responsible.  Under this direction, ED established
standards for financial responsibility in 34 CFR 668.15 in April of 1994 and later
amended in November of 1994.

Elements of the current financial responsibility standards have existed in statute and
regulation since the 1970’s.  However, as a result of the 1992 HEA, Title IV participants
are required to file an annual financial statement with ED for the first time. The annual
financial statement submission must be prepared in accordance with Generally Accepted
Accounting Principles (GAAP) and audited by an independent accounting firm.  This
annual filing provides ED with a basis for determining that each participating institution
has the financial resources necessary to provide the educational services for which the
students contract and meet all of its financial obligations.

ED’s task is complicated by the fact that four different types of institutions participate
in Title IV programs.  They have different organizational structures and accounting
requirements.  This section describes the different types of institutions, current financial
responsibility oversight, and concludes with a brief description of this ratio analysis
project.

Different Business Segments
The current regulations recognize that institutions participating in Title IV programs fall
into one of four groups; 1) public colleges and universities, 2) private colleges and
universities, 3) proprietary institutions, or 4) hospitals.  These institutions differ in
varying degrees as to their ownership structure, governance, reliance on governmental
support, and overall mission.  Specific characteristics of each business segment follow.

Public Colleges and Universities

This business segment is comprised of two and four year institutions offering associate’s
bachelor’s, and/or post-graduate degrees.  Schools in this business segment are owned by,
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or are an agency of, a governmental entity and their primary mission is generally
instruction, research, and public service.  Institutions within this business segment receive
significant financial support from state or city appropriations.  They generally prepare
their financial statements in accordance with Statement No. 15 of the Governmental
Accounting Standards Board (GASB).

Private Colleges and Universities

Schools in this business segment offer similar degrees as the public colleges and
universities and also generally have a primary mission of instruction, research, and public
service.  These are private not-for-profit institutions incorporated under various state
laws and are exempt from federal taxes under Internal Revenue Code (IRC) section
501(c)3.

Historically, institutions in this business segment have prepared their financial statements
consistent with the 1973 AICPA Audit Guide for Colleges and Universities.  Those
financial statements were similar, in most respects, to those prepared by public colleges
and universities.  However, in 1993 the Financial Accounting Standards Board (FASB)
issued two statements, Statement of Financial Accounting Standards (SFAS) No. 116,
Accounting for Contributions Received and Contributions Made, and SFAS No. 117,
Financial Statements of Not-for-Profit Organizations, that significantly redefined financial
accounting and reporting for institutions in this business segment.  As a result, these
institutions are currently in a state of transition complying with these new standards.
Most private non-profit institutions are required to adopt these new standards during
their 1996 fiscal year.

Proprietary Institutions

This business segment is comprised of vocational, technical, or career colleges/schools
which are investor-owned commercial (for-profit) entities.  Their mission is generally to
provide career training to students for gainful employment in a recognized occupation or
vocation.  In doing so, these institutions seek to generate an economic return for their
owner(s).  These schools may be corporations, partnerships, or sole proprietorships.
Their financial statements are prepared in accordance with accounting standards
promulgated by the FASB and the American Institute of Certified Public Accountants
(AICPA).

Hospitals
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This business segment is comprised of independent hospitals or medically related
institutions that provide educational programs (e.g. nursing programs) and are not
affiliated with a college or university.  Financial statements for these institutions generally
follow guidelines set forth by the AICPA Audit Guide, Providers of Health Care Services.
Similar to private colleges and universities, many hospitals will also be subject to FASB
Statements 116 and 117 but the financial statements of institutions in this business
segment will not be as dramatically affected.  This segment has the smallest number of
participating institutions.

Business Segment GAAP Differences
Higher education institutions have followed different accounting and reporting models for
many years.  For-profit institutions prepare their financial statements in accordance with
GAAP applicable to commercial entities promulgated by FASB.  Non-profit entities and
public entities have generally used fund accounting models promulgated by industry
groups and the AICPA.  There have been obvious differences over the years such as non-
profits and publics not recording depreciation nor being required to present a cash flow
statement like their for-profit counterparts.  To date, the financial statements of both
public and private colleges and universities have remained similar in most respects;
however, recent actions by the FASB and GASB primarily the issuance of FASB
Statements 116 and 117 have substantially increased the differences in accounting and
financial reporting between public and private institutions.

Form and Content of Financial Statements
Private not-for-profit institutions will adopt the reporting model mandated by FASB
Statements 116 and 117 no later than fiscal 1996.  Under that model, three basic financial
statements - a statement of financial position, statement of activities and cash flow
statement - are required.  These statement are prepared on an accrual basis and measure
economic resources and changes therein.  Prepared on a highly aggregated basis, the
statements include certain required minimum information.  Generally, matters of format
are left to the discretion of the institution.  Public institutions, on the other hand, will for
the foreseeable future prepare the statements called for by the 1973 AICPA guide - a
statement of financial position, statement of changes in fund balances, and a statement of
current funds revenue, expenditures, and other changes.  (Note: A limited number of
institutions may also report financial results using the government reporting model; an
option allowed under GASB Statement 15).  These statements are prepared on a highly
disaggregated basis and follow the traditional managed funds structure.  Moreover, they
generally focus on measuring changes in total financial resources.  As such, they include
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changes in fund balances arising from expenditures and disposals of fixed assets rather
than any capital usage charge such as historical cost depreciation.  The format of each
statement must generally conform to the example financial statements in the AICPA
guide, which are considered by GASB Statement 15 to be prescriptive rather than
illustrative.
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With each statement FASB and GASB issue, the differences between the accounting and
financial reporting requirements for higher education institutions are growing.  To date,
substantial differences have arisen in the following areas:

Consolidation / reporting entity

Recording of contributions

Accounting for pension and postretirement benefits

Recording of depreciation

A detailed matrix of the differences among the sectors and reporting models has been
provided in Appendix A.

Current Financial Responsibility Oversight
HEA 1992 requires ED to measure financial responsibility on the basis of relevant
measures evaluating operating losses, net worth, assets to liabilities and operating fund
deficits using the annually filed financial statements.  In addition, Technical Amendments
of 1993 required ED to take into account an institution’s total financial circumstances and
any differences in GAAP applicable to for-profit and non-profit institutions in making a
determination of financial responsibility.  In April 1994, ED incorporated specific ratio
tests in regulation measuring liquidity (e.g. acid test), net worth (e.g. positive equity, fund
balance or net assets) and profitability to be applied uniformly across the universe of
participating proprietary institutions, private colleges and universities, public colleges and
universities, and hospitals.  Participating institutions must meet the minimum standards
to be considered financially responsible; otherwise, they may be required to post a letter
of credit for one half of their previous year’s Title IV funds.

Synopsis of Current Regulations
The current regulations measure and establish minimum acceptable standards for liquidity,
net worth and profitability.  Each is measured separately and the results are considered
without regard to the others.  Consider the standards for a for-profit institution.  For
liquidity, the acid test is prescribed and the minimum acceptable result is 1:1.  If the acid
test (or any of the other ratio tests) is not met, the institution may not be considered
financially responsible.  In such situations, the institution may need to demonstrate
financial responsibility by posting a letter of credit or establishing to ED’s satisfaction
that it has sufficient resources to 1) ensure against its precipitous closure and 2) meet all
of its financial obligations.  If an institution is rated at or above the second highest rating
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level of credit quality given by a nationally recognized statistical rating organization, they
will otherwise meet the prescribed standards.

Current regulations provide, in part, for different tests for the various business segments.
For example, public institutions may uniquely satisfy the standards by demonstrating,
among other things, that they are backed by the full faith and credit of their respective
state.  The ratio tests and basic thresholds for not-for-profit and for-profit institutions,
however, are common and do not completely take into account the accounting and
reporting differences among the sectors.

One example is the use of the same acid test requirement of 1:1 for not-for-profit and for-
profit institutions.  GAAP does not require not-for-profit institutions to prepare financial
statements which classify assets and liabilities as current and noncurrent.  Therefore,
calculation of the acid test cannot be accurately performed without additional information.
Moreover, differing cash management and investment strategies (investing excess cash in
other than short-term instruments) may result in an institution failing the acid test
requirement when sufficient expendable resources are available in unrestricted investments
to support operations for more than one year without any additional revenue.

ED’s Current Experience
ED’s experience has shown that application of the current ratios and tests among
proprietary schools, private colleges and universities and hospitals does not always yield
consistently reliable information about an institution’s financial health.  In these
circumstances, additional analysis must be performed to determine financial
responsibility.  Furthermore, ED’s experience indicates that performing a detailed review
of additional information in the event an institution does not meet one of the minimum
standards can be time consuming and an inefficient use of its resources.  Currently, each
of approximately 7,000 annual financial statements received by ED must be reviewed and
each of the required ratios must be calculated.  Then, in many situations, financial
statements must be reviewed in detail and additional information must be requested and
reviewed before ED can satisfy its oversight responsibility.  An objective at the
Department is to implement tools and methodologies which help to better focus its
limited resources on fiscally problematic institutions.

KPMG Ratio Analysis Project
Given the objective of improving the efficiency and quality of its oversight function, ED
engaged us to assist in reviewing the current ratios and regulations and in developing
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financial ratios.  The goal of the of the project would be to develop a gatekeeping
methodology that allows ED to identify problem institutions, while using its limited
resources efficiently and effectively.  Such a gatekeeping methodology would involve a
review using a composite ratio approach to measure common elements of financial health
in all institutions participating in Title IV programs.

Similar to the current regulations, our proposed methodology focuses on liquidity,
profitability and viability and takes into account the differences among the business
segments participating in Title IV programs.  Our proposed methodology however, makes
improvements to the current regulations in three ways.  First, the methodology considers
all ratio results together, not exclusive of each other.  The final composite score enables
ED to form a conclusion about an institution’s total financial condition instead of three
separate conclusions concerning liquidity, profitability and net worth.  Secondly, our
methodology establishes a range of results for each ratio in contrast to the one minimum
standard dictated by the current regulations.  This range will assist ED in allocating
limited resources initially toward financially higher risk institutions.  Finally, we
concluded that the accounting and reporting requirements of each business segment were
so diverse that different ratios and thresholds for the same element of financial health (e.g.
viability) should be established for each segment.  The developed ratios are calculated
using information which can be derived directly from the audited GAAP financial
statements required to be filed with ED annually.

Ratio Application
The use of financial ratios has been a proven technique for analyzing institutions in all
business segments receiving Title IV funds.  KPMG introduced its first edition of Ratio
Analysis in Higher Education in the 1970s (now in its third edition) to use as a tool to
better understand and interpret an institution’s financial results.  From working with our
clients over more than 25 years, we concluded that financial ratio analysis provides a
ready means of focusing on a few key elements that indicate how well the institution is
performing.  Today, many industries, rating agencies and investors, and accrediting bodies
use key ratios from the GAAP financial statements to compare similar institutions’ basic
financial performance.  ED also recognizes the value of ratio analysis and desires to use
these same techniques within in its oversight function.

The conceptual basis for using financial ratios is discussed in detail in the following two
publications, copies of which are included as appendices to this report:

KPMG Peat Marwick; L.F. Rothschild Unterberg, Towbin, Ratio Analysis in
Higher Education, Second Edition (Appendix B); and
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KPMG Peat Marwick, LLP; Prager, McCarthy, & Sealy, Ratio Analysis in
Higher Education, Third Edition (Appendix C).
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Other information consulted throughout the project which was useful as a basis for
applying ratio analysis to the proprietary and hospital sectors were:

Accrediting Council for Independent Colleges and Schools publication entitled
Guidelines for Filing Financial Reports; and

The 1995 Almanac of Hospital Financial & Operating Indicators distributed by
the Center for Healthcare Industry Performance Studies (CHIPS); and

Ratio medians and publications from Moody’s, Standard and Poors and Robert
Morris & Assoc.
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3. Project Chronology

In planning the engagement, we divided the project into two distinct phases; conceptual
development and empirical testing.  The purpose of the conceptual phase was to develop
an overall approach for using ratios as a gate keeping mechanism and develop specific
financial ratios for each business segment.  In the empirical testing phase, the ratios were
to be tested using actual financial statement data from a sample of institutions.  It is
important to note that the results of the empirical testing phase were not to be used as a
basis for amending the recommended methodology.  Rather, the distribution of ratio
results would validate, or provide assurance that the recommended ratios and
methodology were reasonable.

Input from a task force of higher education industry representatives would be sought at
the conclusion of each phase of the project.  In forming the task force, we attempted to
include individuals from all business segments and they were requested to comment on
the proposed ratios and methodology at various points throughout the project.

Basic Concepts
There are two basic ideas that form the foundation upon which the proposed
methodology was developed.  The first simply states that financial ratios can be used as a
gate keeping mechanism to make an initial assessment of an institution’s financial
condition.  The initial assessment would be used to place institutions into various
categories of financial health to facilitate further analysis by ED.  The second concept
states that the financial condition of institutions can be assessed by measuring the same
fundamental elements of financial health regardless of differences in accounting and
reporting requirements or organizational differences.  Because of such differences, the
specific means (ratios) for measurement may vary but the same fundamental elements
should be always be measured.
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First Basic Concept

Financial Ratios as Gate Keeping Mechanism
Financial ratios can be used to make an initial assessment of an institution’s financial
health.  By applying the financial ratios using information in the audited financial
statements received by ED, categories of institutions could be developed to facilitate
ED’s analysis, and to assist ED in allocating its scarce resources more efficiently.
Categories include:

Exemplary financial health;

Financially sound;

Potential problem; and

Immediate problem.

This concept is shown graphically below:

Annual financial statements are received by
the Department of Education.

Financial
Ratios

Ratios measuring the elements of 
financial health are applied to all 
institutions within each business segment.

Based on the numeric results of the financial ratios, institutions are placed into categories on the
spectrum of financial health.  Institutions that appear to be in exemplary financial health and
those that appear to be immediate problems make up the two extremes of the spectrum.

Exemplary financial health Immediate problemPotential problemFinancially sound
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Second Basic Concept

Fundamental Elements of Financial Health
The second basic concept states that an initial assessment of any institution’s financial
condition, regardless of the business segment to which it belongs, can be made by
measuring five fundamental elements of financial health.  The business segments from
which institutions participating in federal student aid programs are drawn include:

Public Colleges and Universities

Private Colleges and Universities

Proprietary Institutions

Hospitals

The organizational differences between institutions in these business segments were
discussed in the Background section of this report.

The financial health of an institution within any business segment can be assessed by
measuring the same fundamental elements:

Viability

Profitability

Liquidity

Ability to Borrow

Capital Resources

These same fundamental elements of financial health exist for all business segments.
However, the means to measure those elements, namely the ratios, may differ primarily
due to differences in accounting and reporting requirements and, to a lesser extent, certain
environmental differences (e.g. equity structures, missions).  The fundamental elements
are inter-related, that is conditions that affect one element will probably directly or
indirectly affect other elements as well.

Financial Viability

DEFINITION:  The ability of an institution to continue to achieve its operating objectives
and fulfill its mission over the long term

Financial viability is a very important element of financial health.  For some, viability
alone could be taken as an indicator of an institution’s overall financial health.

Profitability

DEFINITION:  The determination of whether an institution receives more or less than it
spends in an operating cycle
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The term profitability may not seem appropriate in the not-for-profit environment but
profitability as defined here, is a fundamental element of any institution’s financial health.
Any for-profit or not-for-profit institution that consistently spends more than it receives
will eventually cease to exist.

Liquidity

DEFINITION:  The ability of an institution to satisfy its short term obligations with
existing assets

In contrast to viability, liquidity is a short-term element of financial health.  The fact that
an institution has substantial resources to operate over the long term (viability) could be
irrelevant if it doesn’t have the cash or other resources easily convertible to cash to pay
its bills in the coming twelve months.

Ability to Borrow

DEFINITION:  The ability of an institution to assume additional debt

The ability of an institution to obtain additional operating funds or capital through
borrowing is of vital importance to its long term operations.

Capital Resources

DEFINITION:  An institution’s financial and physical capital base that supports its
operations

An institution uses its financial and physical capital resource base in the short term and
long term to achieve its mission.  By definition, assets are economic benefits that have not
yet been realized.  So although some institutions may be more dependent than others on
capital resources due to the nature of the services they provide, an adequate capital base
(financial and physical capital) is advantageous, even imperative, for all institutions.

First Report to Task Force:
Nine Proposed Ratios
On December 15, 1995, we issued a report to the task force members and requested their
feedback.  In that report, we recommended that nine ratios be used to measure the five
fundamental elements of financial health.
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In developing the recommended ratios, we attempted to build on generally accepted
industry practices so many of the ratios were taken directly from existing publications.
In some cases, we developed ratios that mimic ratios that are accepted in other business
segments.  Generally, ratios for public colleges and universities, and private colleges and
universities whose financial statements do not yet comply with FASB Statements 116
and 117 were taken from KPMG’s publication Ratio Analysis in Higher Education -
Second Edition (Appendix B).  These ratios have been used by ourselves and others for
over twenty years to measure the financial health of colleges and universities.  For private
colleges and universities who have complied with FASB Statements 116 and 117,
KPMG’s recently published Ratio Analysis in Higher Education - Third Edition
(Appendix C) was used.  These ratios take into account certain significant changes in
presentation required by the new FASB standards in assessing financial health.  For an
overview of these changes, see pages 43-48 of that Third Edition.  For proprietary
institutions, we interviewed representatives from the Accrediting Council for Independent
Colleges and Schools (ACICS) and the Accrediting Commission of Career Schools and
Colleges of Technology (ACCSCT) to understand how ratios are used in the accreditation
process of such institutions.  Ratio and industry median publications from Robert Morris
& Associates, Standard & Poors, and Moody’s were also reviewed in developing ratios
for the proprietary business segment.  Finally, for hospital ratios, The 1995 Almanac of
Hospital Financial & Operating Indicators (CHIPS) was referred to extensively.

The following paragraphs present those ratios in summary format since including all
supporting definitions, rationale, and explanations here would produce an overly
voluminous report.

Ratios to Measure Financial Viability
In the first report to the task force, we proposed using two ratios, the Viability Ratio
and the Primary Reserve Ratio, to measure financial viability.  The numerator of these
ratios represents the expendable net assets or fund balances that the institution can access
in short order and spend to satisfy its obligations including long-term debt.
Consequently, the Viability Ratio measures one of the most basic determinants of clear
financial health; availability of resources to cover debt should the institution need to settle
its obligations as of the balance sheet date.  On the other hand, the Primary Reserve Ratio
demonstrates how long the institution could operate without relying on additional revenue
from operations.

Ratio to Measure Profitability
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We proposed using the Net Income Ratio to measure profitability.  That ratio generally
measures the amount of an institution’s excess revenue over expenses or expenditures in
proportion to its total revenue.  It answers the basic question - did the institution operate
within its means during the year?  It may provide an explanation for behavior of other
ratios like the Viability Ratio since a large surplus or deficit has a direct impact on the
amount of expendable resources available to an institution.

In the proprietary business segment we use income before taxes in lieu of net revenue in
order to provide a more consistent measure between business segments.

Ratio to Measure Liquidity
We initially proposed using the Liquidity Ratio to measure liquidity.  For proprietary
institutions and hospitals, this ratio is the Current Ratio.  It provides a measure of an
institution’s current assets in proportion to its current liabilities.  The ratio provides an
indication of whether the institution has sufficient cash or other easily convertible assets
to cover its obligations due in the next twelve months.

Since current assets and current liabilities generally cannot easily be retrieved from the
financial statements prepared for colleges or universities, we developed liquidity ratios for
those business segments that mimic the current ratio for proprietary institutions and
hospitals.  For colleges and universities, the numerator is computed by subtracting plant
assets, long term investments, notes receivable, and certain other non-current assets from
total assets.  Likewise, the denominator is comprised of total liabilities less plant related
debt, pension and post-retirement benefits obligations, and certain other non-current
liabilities.  As discussed more fully in the appendix to this report, there are also certain
other differences in this ratio between institutions that follow the AICPA Audit Guide
and those that follow FASB Statements No. 116/117.

Ratios to Measure Ability to Borrow
We proposed using three ratios, the Leverage Ratio, Debt Burden Ratio, and the Debt
Coverage Ratio to measure an institution’s ability to borrow.  All three ratios when
viewed together provide an indication of how much more debt an institution could
assume.

The Leverage Ratio measures the amount of assets, net of any related liabilities, that an
institution could use to secure additional debt in relation to its existing debt.  Intangible
assets have been excluded from the ratio since banks will generally not consider such
assets as collateral.
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The Debt Burden Ratio measures the amount of resources that the institution devoted to
interest and principal payments during the last year in relation to its overall operating size
represented by total expenses.  Depreciation is excluded from total expenses because it
represents a significant non-cash expense.

The Debt Coverage Ratio gives an indication of an institution’s excess revenues over
expenses in relation to its principal and interest payments.  This ratio provides insight
into the behavior of other ratios like the Net Income Ratio since excessive interest and
principal payments can quickly consume any excess revenues.

Ratios to Measure Capital Resources
We used two ratios, the Secondary Reserve Ratio and the Plant Equity Ratio to
measure an institution’s capital resource base.  The two ratios measure an institution’s
capital resource base in relation to its operating size, represented by total expenses or
total expenditures and mandatory transfers.  The Secondary Reserve Ratio measures
financial capital while the Plant Equity Ratio measures physical capital.

Taken together, the two ratios give an indication of an institution’s total capital resources-
financial and physical that can be used to support future operations.

Task Force Response to Initial Report
The initial report was delivered to the task force members in December of 1995 and a
number of helpful responses were received.  In addition, a group of CPAs that specialize
in providing audit services to institutions in the proprietary business segment provided
unsolicited verbal and written responses.  Task force members generally focused on those
issues highlighted in the report.  The CPA group focused on those issues, but in addition,
addressed certain accounting and operational issues they felt were unique to schools in the
proprietary business segment.  The responses generally divided into two separate and
distinct types; answers to specific issues raised in the report and other comments.

First Issue - Overall Approach

The report requested the task force members to comment on the overall methodology.

All respondents believed the overall approach that we recommended to be generally
acceptable.  Some respondents felt however, that the total number of ratios might be
excessive for an initial gate keeping methodology, and that some of the ratios might more
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appropriately be used in a second tier of analysis.  A number of task force members felt
the ratios to measure the capital resources and ability to borrow elements were of
secondary importance to the other ratios.  One person took this view a step further and
questioned whether the ability of an institution to take on additional debt is even a
positive indicator.  More than one respondent also felt that other factors like trend
analysis should be considered in assessing financial health

Second Issue - Ratios to Measure Viability

The second specific issue posed in the report asked whether it was appropriate to exclude
the value of plant assets from the amounts considered to be resources available to the
institution when measuring financial viability.  Task force members were asked to
comment on two aspects of this issue; first as it relates to the college and university
business segments and second, for the proprietary and hospital business segments.

A clear majority of task force members generally agreed that the value of plant assets
should be excluded when measuring viability regardless of business segment.  However,
two out of the three task force members that represent the proprietary business segment
felt that the assets should be included when computing viability in the proprietary and
hospital business segments.

Third Issue - Liquidity

The third issue for which a response was specifically requested dealt with quasi-
endowment funds and cash or investments in plant funds of private and public non-profit
colleges, universities, and hospitals.  Task force members were asked whether the value of
such assets should be included in the ratio to measure liquidity.

The task force members were almost evenly divided on this issue.  Four of the nine who
responded felt that quasi-endowments should be considered short-term assets when
computing the Liquidity Ratio.  An equal number felt that cash and investments in the
plant fund should be included.  One response indicated that only unrestricted amounts
should be considered.

Other Comments

Certain task force members raised questions regarding the random sampling approach
suggested for the empirical testing phase of the project.  More than one task force
member suggested that we exercise judgment in selecting the sample and review specific
examples of institutions that have recently failed.
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The CPA Group Responses

A group of independent certified public accountants serving the schools in the
proprietary business segment (the CPA group) prepared an unsolicited written response
to the task force document.  In addition, we met with them via conference call at the
Career College Association (CCA) offices in Washington DC.  Their comments were
limited to issues involving proprietary institutions.  The CPA group generally supported
the overall methodology of using financial ratios as a gate keeping mechanism.

The majority of this group’s written and oral comments focused on the calculation of
liquidity and the acid-test in the current regulations.  They pointed out certain issues
affecting schools in their business segment; specifically, inconsistent accounting treatment
for deferred tuition.  Different opinions concerning when the revenue should be
recognized and whether the deferred portion results in a current or non-current liability
have traditionally created difficulty for ED in applying the current regulations’ acid-test.
We noted these differences during the empirical testing described later in this report.  The
CPA group emphasized the importance of specificity when defining the elements that
comprise each ratio numerator and denominator.  We agree that uniform accounting for
similar transactions is a necessary condition for successful use of ratios or any other form
of financial analysis.  ED should bring these issues to the attention of the accounting
profession (i.e. the FASB or appropriate AICPA committee) for resolution.

The CPA group conceded that profitable operations are generally an indicator of financial
viability and stability.  However, they felt that occasionally prudent business planning
dictates that an institution operate in an unprofitable mode for some time.  The CPA
group noted that an owner’s commitment to keep an institution alive through capital
infusions may, in certain circumstances, be more important than profitability.

Lastly, in measuring funds available to the institution for the Viability and Primary
Reserve ratios, the group felt that consideration should be given to subordinated debt and
intangible assets.  They felt subordinated debt is de facto no different than equity and that
intangible assets reflect commitment and belief by purchasing investors in an institution’s
financial viability.

Change in Approach
The conceptual phase of the project resulted in the development of nine ratios which
measured the five fundamental elements of financial health.  Responses from the higher
education task force and experience gained during the empirical testing phase of our
project lead the project team to reconsider this approach.  The task force responses
clearly indicated that the overall number of ratios to perform initial screening of an
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institution should be reduced.  That view was confirmed during empirical testing because
it became clear that certain ratios only provided supplemental information to support
other ratios.

Reducing the Overall Number of Ratios

As a starting point, the project team revisited the fundamental elements of financial
health.  In re-examining those elements, we determined that viability, profitability and
liquidity were more important than the others.  Industry task force responses to our
second report agreed that ability to borrow and capital resources were of less importance
and should be eliminated from the initial gate keeping methodology.  Ultimately, liquidity
was eliminated from the analysis because of difficulties encountered in extracting
necessary information from the financial statements and because this element is indirectly
measured by the Viability and Primary Reserve ratios.  A more detailed discussion of the
relative importance of ratios that measure the five elements of financial health follows.
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Viability

DEFINITION:  The ability of an institution to continue to achieve its operating objectives
and fulfill its mission over the long term

The Viability ratio measures the ability of the institution to liquidate debt from its
expendable resources.  If the ratio is greater than 1 to 1, existing debt could be repaid from
expendable resources available today.

The Primary Reserve ratio measures the ability to support current operations from
expendable resources.  A ratio of 1 to 1 or greater would indicate that an institution could
operate for one year without any additional revenue being generated.

Clearly, the results of the two viability ratios are important indicators of financial health
and address the question - Is an institution financially healthy at a reporting date?  On one
extreme, one could pose the question - If an institution has sufficient expendable resources
to satisfy current operations for one year and we assume that those resources will be used
accordingly, what else matters?  In the short-term, substantial amounts of expendable
capital can counter the effects of poor profitability, liquidity, or an inability to borrow.
Likewise, insufficient expendable capital is a clear warning sign of poor financial health.

We concluded that the Viability  and Primary Reserve ratios should be used in the
recommended methodology.

Profitability

DEFINITION:  The determination of whether an institution receives more or less than it
spends in an operating cycle

The Net Income ratio measures the ability of an institution to live within its means in a
given operating cycle.  A positive ratio indicates a surplus or profit for the year.
Generally, speaking, the larger the surplus or profit, the stronger the institution’s financial
position as a result of the year’s operations.  A negative ratio indicates a deficit or loss for
the year.  Small deficits may not be significant if the institution has large expendable
capital.  Continued or large deficits or losses however are usually a warning signal that
major program or operational adjustments should be made.  Because of its direct effect on
viability, the Net Income Ratio is one of the primary indicators of the underlying causes of
a change in an institution’s financial condition.

Non-profit entities, such as private and public colleges, must generally break-even or be
profitable over time in order to remain financially viable.  Any excess of revenue
(including contributions) over expense is retained by the non-profit and not distributed to
any resource provider.  For-profit entities, on the other hand, generate profits to return to
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their owner(s) and do not rely on donor contributions to support programs.  Significant
amounts of expendable capital may not be retained by proprietary institutions-a fact
which makes profit generation even more important for these types of institutions.
Hospitals include for-profit and non-profit institutions.  Containing costs and generating
revenues in excess of expenses is important to this business segment as well.

We concluded that the Net Income ratio should be used in the recommended methodology.

Liquidity

DEFINITION:  The ability of an institution to satisfy its short-term obligations with
existing assets

The Liquidity ratio provides a measure of whether an institution has sufficient cash or
other easily convertible assets to cover its obligations due in the next twelve months.  At
first glance, this ratio and element of financial health appears to be a vital indicator.
However, it only measures assets (resources) available in the short-term to satisfy current
obligations and does not fully measure expendable assets available to support operations
or satisfy debt.

Moreover, we encountered difficulties extracting information from the financial
statements of non-profit institutions to compute the proposed Liquidity ratio and the
“acid” ratio currently prescribed in regulation.  Classification of assets and liabilities
between current and non-current is not required under current reporting models.  In
addition, the task force responses were evenly divided on the issue of whether to include
or exclude quasi-endowment investments in the liquidity calculation.  There are currently
different methods of accounting for deferred revenues and marketing costs in the
proprietary sector which affect the classification of current assets and liabilities.

The Viability and Primary Reserve ratios exclude non-expendable assets such as plant,
intangibles and permanent endowment and therefore serve as an indirect measure of
liquidity.  In addition, many of the accounting, reporting and classification issues which
directly impact the calculation of a liquidity ratio have no effect on these two ratios.

We concluded that the Liquidity ratio should be eliminated from the recommended
methodology.

Ability to Borrow

DEFINITION:  The ability of an institution to assume additional debt
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The Leverage, Debt Burden and Debt Coverage ratios when viewed together provide an
indication of how much more debt an institution could assume.  Presumably, the ability to
take on additional borrowings would provide additional resources for the institution to
build facilities or, if necessary, fund operations.  However, as one task force member
noted, the institution’s financing policy has a direct relationship on these ratios.  These
ratios are related to the Viability Ratio (which measures expendable equity to debt) and
provide secondary evidence about debt capacity in the future.

We concluded that the Leverage, Debt Burden, and Debt Coverage ratios should be
eliminated from the recommended methodology.

Capital Resources

DEFINITION:  An institution’s financial and physical capital base that supports its
operations

The Secondary Reserve and Plant Equity ratios measure permanent endowment and
physical plant in relation to operating size.  While important factors in assessing
institutional health, the two ratios assist more in longer term assessments rather than the
two to four year window important to ED.  For example, permanent endowment
provides return annually to support operations through scholarships, research and other
activities and plant assets may also provide collateral for future borrowings.  However,
these assets are not expendable and therefore not readily available to support the
institution.  As some of the task force members indicated, these ratios by themselves may
not be good short to medium term indicators of financial health.  They should be reviewed
in connection with other ratios.

We concluded that the Secondary Reserve and Plant Equity ratios should be eliminated
from the recommended methodology.

Results - Three Remaining Ratios

Based on the above analysis, we concluded that three ratios should be used to make an
initial assessment of institutions’ overall financial health.  They are the Viability, Primary
Reserve, and Net Income ratios.  In order to accommodate the differences in accounting
and reporting requirements between business segments, the ratios are calculated
differently for each segment.

Empirical Testing / Sampling Approach
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The objective of the empirical testing was to provide information concerning the entire
population of institutions and how the proposed ratios applied to them.  Initially, ED
and KPMG planned to apply all nine ratios to a statistically valid sample of institutions.
However, in response to the first task force document, numerous task force members felt
that we should be careful to include institutions that have recently failed in its sample.
As the project team reviewed these responses, we concluded that eliminating the
randomized sample in favor of insuring that various types of institutions are represented
would improve the results of the study.  Drawing from different sources, we constructed
a judgmental sample that included selected examples of various types of institutions.

The final sample included 205 institutions divided among the four business segments.
Based on the number of institutions in each business segment and other factors, KPMG
and ED agreed to the following allocation of the sample across the business segments:

Twenty-five (25) public institutions using the fund accounting model;

Sixty-five (65) private colleges and universities using fund accounting model;

Fifteen (15) private colleges and universities which have adopted FASB
Statements 116 and 117;

Seventy-five (75) proprietary institutions; and

Twenty-five (25) hospitals.

For institutions in the public business segment, we still used a purely random sample.
For private non-profit institutions using the fund accounting model, we included large
research institutions, large and small liberal arts schools, institutions with going concern
opinions on their most recently audited financial statements, and some other randomly
selected institutions.  We used fifteen randomly selected institutions for the private non-
profit institutions that have adopted FASB Statements 116 and 117.  For proprietary
schools, we selected institutions that passed and institutions that failed the standards set
forth by the Accrediting Commission of Career Schools and Colleges of Technology
(ACCSCT).  We also selected proprietary institutions that that were on ED’s list of
schools subject to surety requirements.  The proprietary sample was rounded out with
randomly selected institutions.  For the hospital business segment, we used randomly
selected institutions.

Calculating the Ratios

We calculated nine ratios for each institution.  Distribution reports for each ratio were
produced and analyzed by the project team.  Distribution reports for the three ratios that
we recommend and results from the proposed weighting mechanism are included in
Appendix D of this document.
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Our analysis confirmed the task force response that nine ratios are too many as an initial
gatekeeping methodology.  Compiling the data, calculating the ratios and performing
quality control required significant time and effort.  We concluded that such an effort on
an on-going basis may not be the best use of ED’s limited resources.  Second, data
analysis revealed the interaction among the nine ratios and demonstrated that some are
more important than others.

Second Report to Task Force
A second report was delivered to the task force members on May 9, 1996.  That report
described the results of the empirical testing, the modified approach and the proposed
weighting mechanism.  A meeting was convened in Washington DC on May 22 that gave
the task force members the opportunity to discuss the second report and provide
feedback directly to the KPMG and ED project teams.

Feedback Concerning the Modified Approach

The task force members were unanimous in their support for the overall approach.  They
generally applauded the fact that the number of ratios had been reduced to three from
nine.  There was general consensus that our proposed methodology constituted a definite
improvement over the financial standards dictated by the current regulations.

In response to the question of whether the value of plant assets and intangibles should be
included as adjusted equity in the Viability and Primary Reserve ratios for the proprietary
business segment, there was general consensus that those assets should NOT be included.
However, one task force member felt very strongly that they should be included, that
excluding them violated generally accepted accounting principles.  The final methodology
excludes the value of such assets because they do not represent assets that are
expendable.

Feedback Concerning the Proposed Weighting Mechanism

Numerous task force members commented on the fact that the thresholds and weighting
percentages (a subject discussed more fully in section four of this report) were based, in
part, on our professional judgment.  They also noted that economic conditions and
accounting standards may change over time.  So they felt it would be appropriate to
review them annually.  We explained that, in addition to our professional judgment, other
sources were referred to such as bond rating agencies and accrediting agencies.  We agree
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that threshold levels should be reviewed in the future and have recommended a follow up
study in the final section of this report.

There was general support for the concept of considering other factors like being backed
by the full faith and credit of a government in the public business segment.  In general, the
task force members felt that public institutions posed a reduced risk to ED.  In this
regard, many raised the possibility of lowering the thresholds for public institutions.  We
performed additional analysis and concluded that some thresholds should be lowered for
public institutions and that other such factors should be considered.

One task force member felt it inappropriate that the final grading scale for proprietary
institutions required a composite score of 4.5 to be categorized as “Exemplary financial
health” while 4.0 was the standard for all other business segments.  This concern, along
with the fact that related party receivables are now excluded from adjusted equity lead us
to amend the final grading scale for proprietary institutions.  The final scale is now
uniform across all business segments.

Additional Feedback From the Proprietary Business Segment

Subsequent to the task force meeting, we received a written response from a task force
member representing the proprietary business segment and we received comments from
various other persons in that business segment.  They expressed a number of concerns
about the recommended methodology but there seemed to be three recurring themes in
their responses: tax issues, threshold levels, and a threshold adjustment for the Viability
ratio.  Each of these is addressed in the following paragraphs.

Tax Issues

Some of those that responded felt that the threshold levels for the Net Income ratio would
encourage institutions to change to a non-profit status or change their corporate tax status
from C to S or visa versa.

The proposed methodology is intended to measure the fundamental elements of financial
health of for-profit and non-profit institutions.  Responsibility for effective tax strategies
lies with each individual institution.

Proprietary Threshold Levels

A number of people felt that the threshold levels are excessively high for the proprietary
business segment.  Specific comments pointed to levels necessary to earn a threshold
factor of “four” or “five” for the Net Income ratio.
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The Net Income ratio for proprietary institutions measures income before the effect of
income taxes so the thresholds are not, in fact, materially higher than the thresholds for
other business segments.  Proprietary institutions, by definition, attempt to provide an
economic benefit to their owner(s).  Accordingly, owners are generally able to easily make
capital withdrawals in the form of dividends, partnership distributions, salaries, or fees
paid to affiliated companies.  These characteristics make proprietary schools inherently
more at risk financially to ED.  Therefore threshold factors for the Net Income ratio of the
proprietary segment are incrementally higher than other segments.

Threshold Adjustment

If a proprietary institution earns a threshold factor of two or one for its Primary Reserve
ratio, the result for the Viability ratio cannot be greater than the result for the Primary
Reserve Ratio.  The purpose of this adjustment is to prevent insignificant amounts of
debt from significantly affecting the categorization of an institution.  A group representing
the proprietary business segment questioned why the same adjustment wasn’t made for
all business segments.

We did not make this adjustment for the other business segments for two basic reasons.
First, governance and ownership structures of non-profit institutions generally impose
various administrative controls that make it more difficult for the institution to take on
debt for the purpose of circumventing ED’s gate keeping methodology.  Secondly, the
weighting percentages were compiled in such a way that the overall composite scores of
institutions in other business segments would not be as greatly affected by insignificant
amounts of debt.
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4. Final Recommendations

This section represents our final recommendations.  The conceptual bases used to
develop the methodology are included here as well as throughout the previous sections of
the report.

KPMG recommends that ED adopt the gate keeping methodology described in the
Project Chronology section to assist in exercising its statutory responsibility to assess the
financial responsibility of institutions participating in Title IV programs.  Such a
methodology would provide ED with an efficient initial assessment and would focus
ED’s limited resources on “problem” institutions.  The final recommended methodology
uses three ratios in conjunction with a five-step weighting process to make the
assessment.  The recommended ratios are intended to measure the financial condition of
educational institutions participating in student aid  programs.  The recommended ratios,
weighting process, thresholds, weighting percentages, and final categories are presented in
this section.

There are two basic ideas that form the foundation upon which this methodology was
developed that should be briefly revisited.  The first concept is that the financial
condition of institutions can be assessed by measuring the same fundamental elements of
financial health (using ratios) regardless of differences in accounting and reporting
requirements or organizational differences.  The second simply states that these financial
ratios can be used as a gate keeping methodology to make the initial assessment of an
institution’s financial condition.

The primary purpose of this initial assessment would be to place institutions into
various categories of financial health to facilitate further analysis by ED.  The
categories range from “exemplary financial health” to “immediate problem”.  Based upon
such an initial screening, ED will appropriately allocate its limited resources to more
financially at risk institutions.
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Final Recommendations
Three Ratios
KPMG recommends that ED use three ratios for its gate keeping methodology: the
Viability Ratio, Primary Reserve Ratio, and Net Income Ratio.  They are described below
separately for each business segment to accommodate for the different accounting and
reporting requirements.

Ratios for Public Institutions
Public institutions generally prepare their financial statements in accordance with
Statement No. 15 of the Governmental Accounting Standards Board (GASB).  Under
GASB Statement 15, most public colleges are required to follow the accounting and
financial reporting standards set forth in the 1973 AICPA Audit Guide for Colleges and
Universities.  Based on that accounting model, the ratios for this business segment are
calculated as follows:

1. Viability Ratio Expendable Fund Balances

Plant Debt

2. Primary Reserve Ratio Expendable Fund Balances
Total Expenditures &
Mandatory Transfers

3. Net Income Ratio Net Total Revenues
Total Revenues

For a more detailed description of these ratios and their components, see KPMG Peat
Marwick; L.F. Rothschild Unterberg, Towbin, Ratio Analysis in Higher Education,
Second Edition, Appendix B.
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Ratios for Private Non-Profit Institutions
The financial statements of private non-profit institutions are in a state of transition.
Ratios for those who prepare their financial statements in accordance with the AICPA
Audit Guide for Colleges and Universities are identical to those for public institutions.
The following ratios recognize the new accounting and financial reporting requirements of
FASB Statements 116 and 117.  Most private non-profit institutions are required to
adopt these standards during their 1996 fiscal year.  The ratios for this business segment
are calculated as follows:

1. Viability Ratio Expendable Net Assets

Long-Term Debt

2. Primary Reserve Ratio Expendable Net Assets
Total Expenses

3. Net Income Ratio Change in Unrestricted
Net Assets

Total Unrestricted Income

For a more detailed description of these ratios and their components, see KPMG Peat
Marwick LLP; Prager, McCarthy, & Sealy, Ratio Analysis in Higher Education, Third
Edition, Appendix C.
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Ratios for Proprietary Institutions
Proprietary institutions prepare their financial statements consistent with generally
accepted accounting principles (GAAP) applicable to commercial entities promulgated by
the FASB and the American Institute of Certified Public Accountants (AICPA).  As a
result, the ratios for this business segment are calculated as follows:

1. Viability Ratio Adjusted Equity*

Total Long-Term Debt**

2. Primary Reserve Ratio Adjusted Equity*
Total Expenses

3. Net Income Ratio Income Before Taxes***
Total Revenues

* Adjusted Equity is comprised of the following:

Total Owner(s) / Shareholders’ Equity
less (-): intangible assets
less (-): unsecured related party receivables
less (-): property, plant and equipment (net of accumulated

depreciation)
plus (+): total long-term debt**
equals (=): Adjusted Equity

NOTE: If total long-term debt (defined below) exceeds the value
of net property, plant and equipment, then the asset is
not subtracted from equity nor is the liability added back.

** Total long-term debt is comprised of all debt obtained for long-term purposes.
The short-term portion of any long-term debt is included.

*** Income before taxes excludes the effect of extraordinary gains or losses,
cumulative effect of accounting principles, and correction of prior years’ errors.
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Ratios for Hospitals
Hospitals generally prepare their financial statements in accordance with standards set
forth by the AICPA Audit Guide, Providers of Health Care Services Audit Guide.
Although many of the hospitals will be subject to the new FASB Statements 116 and
117, their financial statements have historically been presented in a manner that was
already materially consistent with those standards.  Based on those standards, ratios for
this business segment are calculated as follows:

1. Viability Ratio Expendable Fund Balances*

Long-term Debt**

2. Primary Reserve Ratio Expendable Fund Balances*
Total Expenses***

3. Net Income Ratio Revenue & Gains in Excess of
Expenses & Losses (Net Total

Revenues)
Total Revenues

* General, specific purpose, and quasi-endowment fund balances less (-) plant
equity.  True endowments are specifically excluded from the numerator.

** Notes payable, bonds payable, leases payable and other long-term debt.

*** Retrieved from the Statement of Revenue and Expenses of General Funds and
is comprised of all expenses (used as an indicator of overall operating size).
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Final Recommendations
Overall Weighting Process
KPMG recommends that ED use a five-step process to be used in conjunction with the
three ratios described previously to evaluate institutions’ overall financial health.

The recommended methodology involves five distinct steps regardless of the business
segment of the institution to which it is being applied:

Step 1 Calculate the three ratios.

Step 2 Assign a threshold factor to each ratio.

Step 3 Multiply the assigned threshold factors by the appropriate weighting
percentage for each ratio.

Step 4 Sum the resulting products of all three ratios.

Step 5 Use the total from step 4 to assign a final grade from the grading scale.

This methodology is illustrated graphically below for a hypothetical private non-profit
university whose financial statements do NOT yet comply with SFAS 116/117:

Total

Viability Ratio Expendable Fund Bal.
Plant Debt

Primary 
Reserve Ratio

Expendable Fund Bal.
Total Exp. & Mand. Tfrs

Net Income Ratio
Net Total Revenues

Total Revenues

=

=

=

1.53

.69

.07

Ratio Calculation Threshold

3

4

5

Weighting
Percentage

35%

55%

10%

Product

1.05

2.20

.50

X

X

=

=

=

X

3.75

3.75 on Grading Scale = II

Step 1

Step 5

Step 2 Step 3 Step 4

II = Financially Sound
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Final Recommendations
Thresholds

KPMG created a five-fold division to discriminate between very poor, poor, acceptable,
good and very good ratio results for each of the three ratios.  Accordingly, any ratio result
corresponds with a threshold factor of one through five (one represents a weak rating and
five represents an exemplary financial rating).  The thresholds themselves were
established using a combination of professional judgment, empirical results and
information gathered from rating institutions.

Establishing Thresholds
As a basis for establishing the threshold ranges, KPMG posed the question; What is the
minimum result for each ratio that would indicate acceptable financial health?  The answer
to that question established the lower end of the neutral or mid range for which a
threshold factor of three (3) would be assigned.  For example, KPMG’s experience and
bond rating practices for private colleges and universities indicate that a Primary Reserve
Ratio result of less than .30 indicates a less than healthy financial position.  Hence, in
order for an institution to receive a 3 factor for its Primary Reserve Ratio, the result must
be at least .30.

To establish the upper threshold of five, the risk associated with ED’s overall objective
had to be considered.  Assigning the highest threshold factor to a ratio correlates to a very
good or exemplary financial condition.  Oversight of such institutions (with regard to
financial responsibility) might be lessened as a result of such rating.  If the financial
condition of such an institution were to subsequently be adversely affected, ED and
students could suffer unanticipated financial losses.  Accordingly, the range for such a
rating should be high enough to minimize that risk.  The nature of each ratio and what it
represents also had to be considered.  A Primary Reserve Ratio result of 1.00 or more
indicates that the institution can continue to operate at its present level for at least one
year without any additional revenue.  If  analysis were limited to the Primary Reserve
Ratio, one would have to conclude that such an institution is in a strong financial position.

Finally, the minimum thresholds were established that clearly reflect financial problems.
A negative Net Income Ratio result for a college or university demonstrates that during its
fiscal year, the school spent more than it received.  Such activity will eventually create a
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financial problem.  Accordingly, a negative net income ratio would be assigned a factor of
one (1).

KPMG used the distribution of ratio results from the empirical testing phase of the
project to validate its conclusions about threshold levels.  Although the distributions did
not correspond exactly to the threshold ranges, they do support KPMG’s conclusions.
Individual financial statements from that distribution were also supportive.  Reviewing
ratio results of institutions that KPMG knew to be clearly strong or weak (as a result of
the judgmental sample), provided additional information about where threshold levels
should be set.

The recommended thresholds described below have been customized for each sector.  For
example, public institution’s Primary Reserve Ratio thresholds are approximately 30%
lower than private institutions because certain expendable assets tend not to be reflected
in their financial statements.  On the other hand, because unrealized and realized
endowment gains will now be reflected as expendable net assets under FASB Statements
116 and 117 (under the AICPA Audit Guide fund accounting reporting model, they are
reported as nonexpendable), thresholds for ratios calculated from financial statements
prepared under these standards are 30 - 50% higher than financial statements prepared
under the fund accounting model.  Finally, the Net Income Ratio thresholds for
proprietary institutions are higher than their non-profit counterparts because they have
been adjusted for the effect of measuring pre-tax income.  Detailed rationale for each of
the thresholds of each business segment has been included in our basis for conclusions at
the end of this section.

Thresholds for Public Institutions

Threshold Factors
1 2 3 4 5

Viability Ratio <.50 .50 - .99 1.0 - 1.99 2.0 - 3.99 >4.0

Primary
Reserve Ratio <.10 .10 - .19 .20 - .44 .45 - .69 >.70

Net Income
Ratio <0 0 - .009 .01 - .029 .03 - .049 >.05

Additional Threshold Adjustment:  If a public institution has a negative (less than
zero) Primary Reserve Ratio result, that institution automatically is categorized as an
“immediate problem” regardless of the other ratio results.
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Thresholds for Private Non-Profit Institutions That
Have NOT Adopted FASB Statements 116 and 117
Private non-profit institutions that have not yet adopted FASB Statements 116 and 117
generally prepare their financial statements in accordance with standards set forth in the
1973 AICPA Audit Guide for Colleges and Universities.

Threshold Factors
1 2 3 4 5

Viability Ratio <.50 .50 - .99 1.0 - 1.99 2.0 - 3.99 >4.0

Primary
Reserve Ratio <.10 .10 - .29 .30 - .64 .65 - .99 >1.00

Net Income
Ratio <0 0 - .009 .01 - .029 .03 - .049 >.05

Additional Threshold Adjustment:  If a private non-profit institution has a negative
(less than zero) Primary Reserve Ratio result, that institution automatically is categorized
as an “immediate problem” regardless of the other ratio results.

Thresholds for Private Non-Profit Institutions
that Have Adopted FASB Statements 116 and 117
Financial statements of private non-profit institutions that have adopted FASB
Statements 116 and 117 are different from those prepared using the AICPA fund
accounting model.  As indicated above, those differences substantially impact the ratios
for this business segment.

Threshold Factors
1 2 3 4 5

Viability Ratio <.75 .75 - 1.74 1.75 - 2.74 2.75 - 4.74 >4.75

Primary
Reserve Ratio <.30 .30 - .49 .50 - .99 1.00 - 1.49 >1.50

Net Income
Ratio <0 0 - .019 .02 - .049 .05 - .079 >.08
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Additional Threshold Adjustment:  If a private non-profit institution has a negative
(less than zero) Primary Reserve Ratio result, that institution automatically is categorized
as an “immediate problem” regardless of the other ratio results.

Thresholds for Proprietary Institutions

Threshold Factors
1 2 3 4 5

Viability Ratio <.50 .50 - .99 1.0 - 1.99 2.0 - 3.99 >4.0

Primary
Reserve Ratio <.10 .10 - .29 .30 - .49 .50 - .69 >.70

Net Income
Ratio <.02 .02 - .049 .05 - .079 .08 - .119 >.12

Additional Threshold Adjustment:  If a proprietary institution earns a threshold factor
of two or one for its Primary Reserve Ratio, the threshold factor for the Viability Ratio
will be no greater than the result for the Primary Reserve Ratio.  The purpose of this
adjustment is to prevent insignificant amounts of debt from significantly affecting the
categorization of an institution.

Thresholds for Hospitals

Threshold Factors
1 2 3 4 5

Viability Ratio <.50 .50 - .99 1.0 - 1.99 2.0 - 3.99 >4.0

Primary
Reserve Ratio <.10 .10 - .29 .30 - .64 .65 - .99 >1.0

Net Income
Ratio <.0 .0 - .009 .01 - .029 .03 - .049 >.05

Basis for Conclusions
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Viability Ratio

A ratio of 1:1 or greater indicates that, as of the balance sheet date, an institution is clearly
financially healthy because it has sufficient expendable resources to satisfy debt
obligations. Conversely, a ratio of less than 1:1 would mean that an institution does not
have sufficient expendable resources to satisfy all debt obligations as of the balance sheet
date.

For those ratios under 1:1, there is no absolute threshold at which all institutions can be
judged to be no longer financially viable.  Individual facts and circumstances will impact
that judgment.  Most debt relating to plant is long term and does not have to be paid off
all at once.  Payments of other liabilities may similarly be delayed.  Certain institutions,
such as colleges and universities, can be surprisingly resilient even when the viability ratio
indicates that there are little or no expendable resources remaining to satisfy debt
obligations.  Frequently, this means living with no margin for error and meeting severe
cash flow needs by obtaining short-term loans.

Ultimately, a weak financial condition such as just described will impair the ability of an
institution to fulfill its mission and meet its service obligations to students.  Such an
institution will be driven by financial decisions rather than programmatic decisions and
will have a need to generate sufficient surplus net revenues (net income) to rebuild
positive expendable reserves.

KPMG, therefore, used as the lower end of its middle category (3) a ratio of 1:1.  The
lowest category (1) was established at .5:1 and below.  The highest categories (4 and 5)
were established as greater than 2:1 and 4:1, respectively.  Empirical data included in the
distributions and published rating medians for colleges and universities indicate stronger
and weaker institutions viability ratios correlate with these thresholds.

KPMG recommends that the same threshold be used for all business segments except for
private universities which have adopted the new accounting standards FASB Statements
116 and 117.  A comparison of data from private institutions under the fund accounting
model and those under the FASB Statements 116 and 117 model indicate that these
thresholds should be approximately 30% - 50% higher because under the FASB model
realized and unrealized endowment gains are generally classified as expendable funds.

Primary Reserve Ratio

This ratio measures the financial strength of an institution by comparing expendable
resources to total expenditures or expenses (operating size).  It provides a snapshot of
financial strength and flexibility by indicating how long the institution could operate
without relying on additional revenues being generated from operations.
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It is reasonable to expect expendable resources to increase at least in proportion to the
rate of growth of operating size. If they do not, the same dollar amount of expendable
resources will provide a smaller margin of protection against adversity as the institution
grows.  This ratio serves another purpose.  It supplements the Viability ratio.  An
institution may have insignificant expendable resources and little or no debt and therefore
produce an acceptable value for the Viability ratio.  But low expendable resources in
relation to operating size signals a weak financial condition.  This situation is reflected in
our weighting percentages discussed in a later section.

No absolute lower end value for this ratio exists.  However, experience with the higher
education investment community and the results of our empirical testing suggests that .3
or better would indicate a financially healthy institution.

KPMG, therefore, used as the lower end of its middle category (3) a ratio of .3.  The
lowest category (1) was established at .1 and below because less than one month or
negative expendable reserves clearly indicates a financially risky institution.  The highest
category (5) was established as greater than or equal to 1 because of the institution’s
ability to operate one year on existing reserves without an additional dollar of revenue,
posing little financial risk to ED.  Because of operating and institutional differences these
basic thresholds were modified for some of the business segments.

None of the public institutions reviewed in the empirical testing phase of the project had
a Primary Reserve Ratio of greater than 1, while ten of the private institutions were
greater than 1 for the same ratio.  Under the GASB reporting model, certain related
entities and assets are not required to be reflected in the general purpose financial
statements.  In addition, many states will not allow significant unrestricted expendable
reserves to build up in a public institution.  We also noted that published bond rating
averages for public institutions  rated Aa and A were 30 - 50% lower than private
institutions rated Aa and A.  Based on this research and input from industry task force
members, KPMG lowered the thresholds for public institutions categories 2 through 5 by
approximately 30%.  The category 1 threshold for public institutions remains at .1
because certain minimum reserves are necessary and .1 would still indicate an institution
that is financially at risk.

Proprietary institution owners have invested capital with the ultimate goal of returning
that capital at a profit.  Non-profit organizations on the other hand, are generally
precluded from distributing capital to resource providers (e.g. contributors).  It follows
therefore that less capital will generally be left in proprietary institutions than in their
non-profit counterparts.  Accordingly, the project team relaxed the Primary Reserve Ratio
threshold ranges for proprietary institutions.  The lower end threshold factors 1 and 2
remain unchanged.  However, the lower end of category 4 is .5 and .7 or greater will
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correspond to category 5.  Furthermore, if a non-profit institution’s Primary Reserve
Ratio result is less than zero, that institution automatically is categorized as an
“immediate problem” regardless of all other factors.  Not making this adjustment for
proprietary institutions recognizes the fact that prudent business decisions may require
an institution to have a negative expendable capital balance for brief periods of time.

Finally, the threshold factors for the private institutions adopting FASB Statements 116
and 117 have been increased by a factor of approximately 66% over the private colleges
and universities using the fund accounting model.  Empirical data suggests that the
inclusion of realized and unrealized gains on investments held as endowments in
unrestricted and temporarily restricted net assets for the FASB model should lead to
higher thresholds for the Primary Reserve ratio than those used to evaluate institutions
following the AICPA Audit Guide financial reporting model where such gains are treated
as nonexpendable.

Net Income Ratio

In the non-profit business segments (including public and private institutions and
hospitals), this ratio measures whether institutions operate within their means.  In the
public sector, schools are not necessarily encouraged to be profitable.  In fact, legislation
may prohibit them from operating at anything other than a break-even level.  However,
profitability is a much more important indicator of financial health for a proprietary
institution.

Private and public non-profit institutions which maintain operating margins of 3% on
revenue are able to add to their expendable resources over time.  Clearly, deficits overtime
will erode these same expendable resources.  The project team therefore established as the
lower end of the middle category (3) a net income ratio of 3%.  The lowest category (1)
was established at zero and below (operating deficits).  The highest category (5) was
established as greater than 5%.  Threshold levels for private institutions that have
adopted FASB statements 116 and 117 have been increased by approximatley 66%
because of unrealized and realized investment gains being included in the change in
unrestricted net assets.

It is also important to note that the Net Income Ratio for proprietaries measures pre-tax
income in comparison to total revenue.  Therefore, the Net Income Ratio thresholds for
the proprietary institutions have been increased accordingly by an estimated tax effect.
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Final Recommendations
Weighting Percentages

By applying different weighting percentages to each sector, certain ratios and the
elements they measure are accorded greater importance than others.  As with the ratios
and thresholds, the weighting percentages are customized to accommodate structural and
accounting differences found in each of the business segments.  Non-profit institutions
retain expendable resources and a strong balance sheet generally correlates to strong
financial health.  For-profit institutions, on the other hand, do not necessarily retain
expendable funds in the institution.  Accordingly, higher weighting percentages have been
allocated to the viability ratios for non-profit institutions compared to proprietary
institutions.  The thinking behind the final weighting percentages set forth below is
further described in the basis for conclusions later in this section.

Weighting Percentages for Public Institutions

Ratio Weighting
Percentage

Viability 35%

Primary Reserve 55%

Net Income 10%

Additional Weighting Adjustment:  If an institution has no debt, making it
arithmetically impossible to compute the Viability Ratio, only the Primary Reserve and
Net Income ratios are used, weighted 90% / 10% respectively.
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Weighting Percentages for Private Non-Profit
Institutions
When considering weighting percentages, no distinction is necessary between institutions
that have adopted FASB Statements 116 and 117 and those that have not.

Ratio Weighting
Percentage

Viability 35%

Primary Reserve 55%

Net Income 10%

Additional Weighting Adjustment:  If an institution has no debt, making it
arithmetically impossible to compute the Viability Ratio, only the Primary Reserve and
Net Income ratios are used, weighted 90% / 10% respectively.

Weighting Percentages for Proprietary Institutions

Ratio Weighting
Percentage

Viability 30%

Primary Reserve 20%

Net Income 50%

Additional Weighting Adjustment:  If an institution has no debt, making it
arithmetically impossible to compute the Viability Ratio, only the Primary Reserve and
Net Income ratios are used, weighted 50% each.
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Weighting Percentages for Hospitals

Ratio Weighting
Percentage

Viability 40%

Primary Reserve 20%

Net Income 40%

Additional Weighting Adjustment:  If an institution has no debt, making it
arithmetically impossible to compute the Viability Ratio, only the Primary Reserve and
Net Income ratios are used, weighted 60% / 40% respectively.

Basis for Conclusions
KPMG developed weighting percentages for each of the three ratios in each business
segment based upon the ratio’s relative importance. The weighting percentages were
designed to recognize the structural and environmental differences between institutions in
different business segments:

Private and Public Non-Profits

For private and public non-profit institutions, balance sheet strength, as evidenced by
expendable fund balances or net assets, correlates directly with strong financial position.
Review of our empirical testing clearly indicated that institutions with large expendable
fund balances compared to operating size were among the strongest financially (refer to
Appendix D for distribution reports).  A review of the rating agency medians by category
also demonstrated strong correlation between financial health and large expendable fund
balances.

In addition, our empirical testing indicated a less direct correlation between the ability of
an institution to spend within its means and financial strength, particularly where only
one year is being analyzed.  However, over time profitability must be maintained so as to
not adversely impact the other ratios.

The industry task force agreed with our conclusions that more emphasis should be placed
on the viability ratios versus net income for these business segments.  Therefore, the
Primary Reserve Ratio and the Viability Ratio have been allocated weighting percentages
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of 55% and 35%, respectively.  The Net Income Ratio has been allocated a weighting
percentage of 10%.
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Proprietaries

By their nature, proprietary institutions are expected to generate a return for their
investors.  Unlike their non-profit counterpart, much of the return may not be retained
within the business.  Certain amounts of expendable resources are necessary to fund
ongoing operations, however, many financing alternatives exist.  Reasonable return
(profitability) is therefore more important for proprietary institutions.  Long term and
consistent returns are a primary indicator of a strong institution.  Consequently, the Net
Income Ratio has been allocated a percentage of 50%.  The remaining allocation is 30%
and 20% to the Viability and Primary Reserve Ratios, respectively.

Hospitals

While most hospitals do rely on profitability, most also have some endowments or other
similar source of income so the Net Income Ratio weighting is less than that of a
proprietary but more than that of a college or university.  Additionally, since hospitals
have significant physical capital relative to operating size and generally use debt to
finance capital additions, the Viability Ratio receives greater weight than the Primary
Reserve Ratio.
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Final Recommendations
Final Categories

Once a composite score has been computed using the recommended ratios, thresholds,
and weighting percentages, KPMG recommends that each institution be assigned to one
of the four following categories:

Category A composite score of... indicates...

I. 4.00 - 5.00 Exemplary financial health

II. 2.50 - 3.99 Financially sound

III. 1.75 - 2.49 Potential problem

IV. 1.00 - 1.74 Immediate problem

The boundaries of each category are the same for all business segments.  In the second
report to the task force, KPMG recommended assigning a letter grade of A, B, C, or D to
institutions in each category.  However, numerous task force members felt that letter
grades were inappropriate and could easily be misunderstood, especially by the public
and press.  Accordingly, KPMG eliminated letter grades from the recommended
methodology.

Basis for Conclusions
Certain types of institutions were analyzed during the empirical testing phase of the
project.  In order to validate the four categories, the final composite score and
categorization of certain institutions were compared with other data.  For example:

ED Surety List - Five institutions who are on the surety list at ED were tested.
Four of these institutions had composite scores which placed them in category IV.
The fifth institution’s composite score placed them in category III because of
improved operating results since being placed on the surety list.

Accrediting Organization List - Several institutions were identified as not
meeting the financial standards of an accrediting organization either because of
poor financial performance or because of not passing the current financial
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responsibility regulations.  Of the eleven institutions identified, nine had
composite scores which placed them in category IV in the empirical testing phase.
No conclusions could be made with respect to the remaining two institutions
because the accrediting organization did not provide detailed explanations for their
selection criteria.

Several large research universities were also included in the sample.  At least two of these
have debt obligations rated by the investment community as Aa or better.  These
institutions had composite scores in the empirical testing phase placing them in category
II or better (which would correlate to very good or exemplary financial health).  Given
this additional evidence, KPMG concluded that the above four categories could be
effectively used by ED as its gate keeping methodology.
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Final Recommendations
Other Recommendations

As part of the overall recommended methodology, KPMG makes certain other
recommendations concerning the methodology below.

Non-Compliance with Financial
Responsibility Standards
KPMG’s recommendations were developed to serve as an initial gate keeping
methodology and to categorize institutions along the spectrum of financial health.
Accordingly, we have not established a minimum composite score for continued
participation in student financial aid programs.  However, if ED chooses to create a
“bright line” or minimum standard, KPMG recommends that the standard should be set
within category IV (composite score of 1.00 - 1.74).  Furthermore, KPMG recommends
that ED review institutions falling below the “bright line” minimum for other mitigating
circumstances before forming a conclusion about their compliance with financial
responsibility standards.  The industry task force members and KPMG believe that one
example of such a mitigating circumstance would be the fact that some public institutions’
liabilities are backed by the full faith and credit of a state or local government.

Reporting Entity
As part of this project, ED requested KPMG to make recommendations concerning the
appropriate entity to which the recommended methodology should be applied.  The need
for this recommendation was confirmed during the empirical testing phase.

The current regulations, 34 CFR Section 668.15 (e)(1), require financial responsibility to
be demonstrated for each unique program.  ED in turn assigns a unique Office of Post-
secondary Education Identification (OPE ID) number to each program.  Different
organizational structures and ownership relationships raise the question of which entity
and more specifically, which entity’s financial statement should be used when
determining financial responsibility.  ED’s challenge in this area has generally been limited
to three business segments; proprietaries, public non-profits, and hospitals.
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Public Non-Profit Institutions

The financial statements of many public non-profit institutions exclude the assets,
liabilities, revenues, and expenditures of related foundations even though they may be
under common control or otherwise closely affiliated.  Those foundations often hold a
substantial portion of the financial resources available to support institutional activities.

Proprietary Institutions

Many institutions operate multiple programs and in some cases, separate financial
statements are filed for each program that is in turn operated by a separate company.
However, in other cases, the financial viability of a participating institution may be
substantially dependent upon the financial health of its parent or other related companies.
ED may not have access to such related parties’ financial statements and more
importantly, may not have legal recourse against them to protect its own interests.
Finally, the current regulations require institutions to submit consolidating schedules in
those cases where a financial statement is intended to cover more than one participating
program.  If the individual programs are not being operated by a separate legal entity, the
consolidating schedules may not be meaningful since all appropriate items (revenues,
expenses, assets and liabilities) may not be allocated “down” to the subsidiary or
operating level.

Hospitals

Often, ED signs a participation agreement with a department or operating division of a
hospital.  In those cases, the hospital’s financial statements represent an entity against
which ED has no legal recourse since it is not the entity with which they contracted.
Financial statements of the appropriate entity (the department or division) may be
meaningless since it doesn’t legally own any assets, or liabilities.  In addition, any revenue
or expenses reported for such an entity are merely the result of an allocation of the
hospital’s revenue and expenses.

Recommendation

KPMG recommends that the proposed ratios and weighting mechanism be applied to
separate legal entities capable of bearing financial responsibility and legally capable of
contracting with ED.  Each institution that participates in federal programs signs a
program participation agreement (PPA) with ED.  It follows therefore, that financial
responsibility standards (ratios and weighting mechanism) should be applied to the entity
that has entered into the PPA.  ED’s economic risk is directly linked to the institution
that signs the PPA.
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In this regard, one economic entity may be financially responsible for more than one
educational program represented by numerous OPE ID numbers (e.g. parent / subsidiary
relationship).  If the PPA is signed by such a parent entity, the results of the ratios and
weighting mechanism may very well cover multiple institutions or locations.  Likewise,
entities that are unable to prepare stand-alone financial statements that earn unqualified
audit opinions from an independent CPA will be unable to demonstrate financial
responsibility.

The recommended methodology takes the entity issue into consideration in developing
ratios for proprietary institutions.  Therein, related party receivables are excluded from
the numerators of the Viability and Primary Reserve ratios.  However, for a
comprehensive solution, KPMG recommends that ED perform a comprehensive review
of its PPAs currently in place to ascertain whether they have contracted with the
appropriate legal entity.  In addition, KPMG recommends that ED review its contracting
process so that the correct legal entities are contracted with in the future.  If financial
information used in the recommended methodology is drawn from financial statements of
inappropriate legal entities, the results will provide no value.  Furthermore, ED’s
adoption of this recommendation would eliminate the necessity for institutions to file
consolidating schedules currently required by regulations.

Trend Analysis
Although sufficient data is not currently available for ED to perform trend analysis,
KPMG recommends that ED begin to compile ratio results for such a future use.
Incorporating the results for a minimum of three fiscal years would allow ED to review
each institution’s trends.  Extreme fluctuations in the final score or any particular ratio
result may also be an indication of significant events that materially impact an
institution’s financial health.  Finally, overall positive or negative trends may provide
insight as to an institution’s financial health.

Periodic Review
The thresholds that KPMG developed are based on our experience in evaluating the
financial conditions of colleges and universities, empirical data derived from a judgmental
sample, task force feed back, bond rating standards, and professional judgment.
Furthermore, accounting standards are continually changing and the economic
environment in which schools operate is impossible to predict with certainty. For
example, there was a limited number of financial statements available for the institutions
which have adopted FASB statements 116 and 117.  Therefore, KPMG recommends a
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follow up study be performed for those institutions next year to supplement the results
from this ratio analysis project.  In addition, we suggest that ED periodically monitor the
statistics collected over the next few years in each segment to determine whether any
adjustments are necessary.
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For ilustrative purposes only, may not represent every accounting and reporting difference among these business segments.

A - 1

Private Non-Profit
Institutions

 (FASB 116/117)

Private Non-Profit
Institutions

(1973 AICPA Audit
Guide)

Public Institutions
(GASB)

Proprietary Institutions Hospitals

Form and Content
of Financial
Statements:

Basic Financial
Statements

-  Statement of
Financial Position

-  Statement of
Activities

-  Statement of Cash
Flows

-  Prepared on a highly
aggregated basis

-  Format is left to the
discretion of the
institution

Source:  EIU 95-5
(NACUBO’s
Financial Accounting
and Reporting Manual
Emerging Issues
Update)

Guidance:  FASB 117

-  Statement of
Financial Position

-  Statement of Changes
in Fund Balances

-  Statement of Current
Funds Revenue,
Expenditures, and
Other Changes

-  Prepared on a highly
disaggregated basis

-  Format must
generally conform to
example set forth in
the AICPA guide

Source: EIU 95-5

-  Statement of
Financial Position

-  Statement of Changes
in Fund Balances

-  Statement of Current
Funds Revenue,
Expenditures, and
Other Changes

-  Prepared on a highly
disaggregated basis

-  Format must
generally conform to
example set forth in
the AICPA guide

Source:  EIU 95-5

-  Balance Sheet
-  Statement of Income

and Retained Earnings
-  Statement of Cash

Flows

Source:  AICPA Guide

-  Balance Sheet
-  Statement of Revenue

and Expenses of
General Funds

-  Statement of Changes
in Fund Balances

-  Statement of Cash
Flows of General
Funds

-  Prepared on an
aggregated or
disaggregated basis

- Many hospitals after
1995 will adopt
FASB 116 and 117.
The results herein
will not be
significantly effected.

Source:  AICPA Guide
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For ilustrative purposes only, may not represent every accounting and reporting difference among these business segments.

A - 2

 Consolidation -  Consolidate all
majority owned for-
profit subsidiaries and
use the equity method
to account for
investments of less
than 50 percent

-  Consolidate or make
extensive footnote
disclosure concerning
not-for-profits in
which they have an
economic interest
depending on the
vehicle of exercise of
control

-  Present consolidated
entities in totally
aggregated single
column “consolidated”

Source:  EIU 95-5
Guidance:  SOP 94-3

- Significant flexibility
whether to consolidate,
disclose in footnotes
or to prepare separate
financial statements

-  May consolidate all
majority owned for-
profit subsidiaries and
use the equity method
to account for
investments of less
than 50 percent

-  Significant flexibility
with regard to
selecting into which
fund group to
consolidate the
subsidiaries

-  Consolidate other
entities (either for-
profit or not-for-profit)
when there is a fiscal
dependency, or it
appoints a voting
majority of the board
and has the ability to
impose its will or a
financial
benefit/burden
relationship

-  GASB undecided as to
whether to consolidate
separately incorporated
fundraising
foundations whose
boards are not
controlled by the
public institution

-  Generally, present
consolidated entities in
a discrete columnar
format

Source:  EIU 95-5
Guidance:  GASB 14

-  Consolidation of all
majority-owned
subsidiaries unless
control is temporary
or does not rest with
the majority owner

- Use the equity method
of accounting for
investments of less
than 50 percent

Guidance:   FASB 94

-  Consolidation of all
majority-owned
subsidiaries unless
control is temporary
or does not rest with
the majority owner

- Use the equity method
of accounting for
investments of less
than 50 percent

Guidance:  FASB 94
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For ilustrative purposes only, may not represent every accounting and reporting difference among these business segments.

A - 3

 Recognition and
Classification of

Revenue:

 Contributions -  Required recognition
of unconditional
promise to give as
contributions when
received (discounted to
net present value)

-  “Restricted” funds
include only
contributions subject
to a donor stipulation.

-  Government grants are
generally treated as
exchanges rather than
as contributions

-  Required
reclassification of
restricted funds to
recognize the lifting
of a restriction when
the first expenditure
for the restricted
purpose is made, even
if unrestricted funds
are available to fund
the expenditure

-  Contributions
recognized on a cash
basis

-  Amount of any
pledges disclosed in a
footnote

-  “Restricted” funds
include contributions
subject to a donor
stipulation as to use or
to some other legal
restriction on use
(e.g., sinking funds)

-  Government grants are
generally treated as
contributions

-  Where both
unrestricted and
restricted funds are
available to fund an
expenditure the entity
can designate the
source of funding for
accounting purposes

-  Pass-through amounts
(e.g., Pell Grants and
research awards to sub-
recipients) are
generally recognized as
revenue and

-  Contributions
recognized on a cash
basis

-  Amount of any
pledges disclosed in a
footnote

-  “Restricted” funds
include contributions
subject to a donor
stipulation as to use or
to some other legal
restriction on use
(e.g., sinking funds)

-  Government grants are
generally treated as
contributions

-  Where both
unrestricted and
restricted funds are
available to fund an
expenditure the entity
can designate the
source of funding for
accounting purposes

-  Pass-through amounts
(e.g., Pell Grants and
research awards to sub-
recipients) are required
to be recognized as
grants  in current

-  Generally do not
receive contributions
from outside donors

-  Classified as gains
when they are
peripheral or
incidental to the
activities of the
hospital

-  Classified as revenues
when deemed to be
ongoing major central
activities by which
the hospital attempts
to fulfill its basic
function of providing
health care services

- “Restricted” funds
include contributions
subject to donor or
legal stipulation as to
use.
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For ilustrative purposes only, may not represent every accounting and reporting difference among these business segments.

A - 4

Source:  EIU 95-5
Guidance:  FASB 116

expenditures in current
restricted funds rather
than as agency funds

Source:  EIU 95-5
Guidance:  CUBA

restricted funds rather
than as agency funds

-  Grants passed through
to other entities are
recognized as both
revenue and
expenditure when any
type of administrative
responsibility exists
for the grant

Source:  EIU 95-5
Guidance:  CUBA,

GASB 15, 19, 24 Source:  AICPA Guide

 Government Grants and
Contracts

-  Generally treated as an
exchange rather than
as a contribution

- Unrestricted revenue if
treated as exchange

Source:  EIU 95-5
Guidance:  FASB 116

-  Included in current
restricted funds

-  No distinction in
accounting from
private contributions

Source:  EIU 95-5

-  Included in current
restricted funds

-  No distinction in
accounting from
contributions

Source:  EIU 95-5

-  Financial aid to
students would reduce
receivable from
students

- Other grants and
contracts treated as
operating revenue

-  Included in the general
fund
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For ilustrative purposes only, may not represent every accounting and reporting difference among these business segments.

A - 5

 Realized and Unrealized
Gains on Investments

-  Unless restricted by
donor stipulation or
law, accounted for as
an increase in
unrestricted net assets

Guidance: FASB 117,
FASB 124

-  Accounted for in the
fund group owning the
investment

Source:  AICPA Guide

-  Accounted for in the
fund group owning the
investment

Source:  AICPA Guide

-  Accounted for as
investment income
(revenue)

-  Accounted for as
unrestricted non-
operating income or
in the fund group
owning the
investment

Source:  AICPA Guide

 Recognition of
Expense:

Pensions -  Bases the
asset/liability and
expense recognized on
actuarial
determinations of the
cost of benefits earned
by employees through
service provided to date

-  A single actuarial
method is required for
determining the
amounts to be
recognized in the
financial statements

Source:  EIU 95-5
Guidance:  FASB 87

-  Bases the
asset/liability and
expense recognized on
actuarial
determinations of the
cost of benefits earned
by employees through
service provided to date

-  A single actuarial
method is required for
determining the
amounts to be
recognized in the
financial statements

Source:  EIU 95-5
Guidance:  FASB 87

-  Bases the
asset/liability and
expense/expenditure
recognized on the
institution’s funding
policy and uses the
same actuarial method
adopted for funding
purposes

Source:  EIU 95-5
Guidance:  GASB 27

-  Bases the
asset/liability and
expense recognized on
actuarial
determinations of the
cost of benefits earned
by employees through
service provided to date

-  A single actuarial
method is required for
determining the
amounts to be
recognized in the
financial statements

Source:  EIU 95-5
Guidance:  FASB 87

-  Bases the
asset/liability and
expense recognized on
actuarial
determinations of the
cost of benefits earned
by employees through
service provided to date

-  A single actuarial
method is required for
determining the
amounts to be
recognized in the
financial statements

Source:  EIU 95-5
Guidance:  FASB 87
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A - 6

Postretirement Benefits -  Required to recognize
an expense and
corresponding
liability for providing
non-pension benefits
(e.g., health and life
insurance) to retirees

Source:  EIU 95-5
Guidance:  FASB 106

-  Required to recognize
an expense and
corresponding liability
for providing non-
pension benefits (e.g.,
health and life
insurance) to retirees

Source:  EIU 95-5
Guidance:  FASB 106

-  Required to make
disclosures regarding
the provision of these
benefits

-  No prescribed method
of accounting;
therefore typically
accounted for on a
pay-as-you-go basis

Source:  EIU 95-5

-  Required to recognize
an expense and
corresponding liability
for providing non-
pension benefits (e.g.,
health and life
insurance) to retirees

Source:  EIU 95-5
Guidance:  FASB 106

-  Required to recognize
an expense and
corresponding
liability for providing
non-pension benefits
(e.g., health and life
insurance) to retirees

Source:  EIU 95-5
Guidance:  FASB 106

 Postemployment
Benefits

-  Required to recognize
the obligation to
provide benefits after
employment but
before retirement

Source:  EIU 95-5
Guidance:  FASB 112

-  Required to recognize
the obligation to
provide benefits after
employment but
before retirement

Source:  EIU 95-5
Guidance:  FASB 112

-  No prescribed method
of accounting;
therefore typically
accounted for on a
pay-as-you go basis

Source:  EIU 95-5

-  Required to recognize
the obligation to
provide benefits after
employment but
before retirement

Source:  EIU 95-5
Guidance:  FASB 112

-  Required to recognize
the obligation to
provide benefits after
employment but
before retirement

Source:  EIU 95-5
Guidance:  FASB 112

Compensated Absences -  Accrue a liability for
compensated absences
related to past services

-  Method of calculation
is left to the
discretion of the
institution

Source:  EIU 95-5

-  Accrue a liability for
compensated absences
related to past services

-  Method of calculation
is left to the discretion
of the institution

Source:  EIU 95-5

-  Accrue a liability for
compensated absences
related to past service

-  Method of calculation
should include salary
related payments such
as FICA and pension
contributions

Source:  EIU 95-5

-  Accrue a liability for
compensated absences
related to past services

-  Method of calculation
is left to the discretion
of the institution

Source:  EIU 95-5

-  Accrue a liability for
compensated absences
related to past services

-  Method of calculation
is left to the
discretion of the
institution

Source:  EIU 95-5
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Depreciation -  Required to record
depreciation on
physical assets

- Recorded as a change
in unrestricted net
assets

Source:  EIU 95-5
Guidance:  FASB 93

-  Required to record
depreciation on
physical assets

-  Recorded in net
investment in plant
fund section of the
statement of changes
in fund balances

Source:  EIU 95-5
Guidance:  FASB 93

-  Permitted to record
depreciation on
physical assets but it
is not required

Source:  EIU 95-5
Guidance:  GASB 8

-  Required to record
depreciation on
physical assets

Source:  EIU 95-5

-  Required to record
depreciation on
physical assets

Source:  EIU 95-5
Guidance:  FASB 93

Required
Disclosures:

Financial Instruments -  Required to make fair
value disclosures for
both on and off
balance sheet
instruments

-  Specific disclosures
are prescribed for
derivative financial
instruments

-  Required disclosure of
concentrations of
credit risk

Source:  EIU 95-5
Guidance:  FASB 105,

107, 119

-  Required to make fair
value disclosures for
both on and off
balance sheet
instruments

-  Specific disclosures
are prescribed for
derivative financial
instruments

-  Required disclosure of
concentrations of credit
risk

Source:  EIU 95-5
Guidance:  FASB 105,

107, 119

-  Required disclosure
about deposits with
financial institutions,
investments, and
reverse purchase
agreements including
carrying amounts,
market values of
investments, and level
of credit risk
associated with
deposits and
investments

-  Required disclosure of
certain risks associated
with derivatives

Guidance:  GASB 3

-  Required to make fair
value disclosures for
both on and off
balance sheet
instruments

-  Specific disclosures
are prescribed for
derivative financial
instruments

-  Required disclosure of
concentrations of
credit risk

Source:  EIU 95-5
Guidance:  FASB 105,

107, 119

-  Required to make fair
value disclosures for
both on and off
balance sheet
instruments

-  Specific disclosures
are prescribed for
derivative financial
instruments

-  Required disclosure of
concentrations of
credit risk

Source:  EIU 95-5
Guidance:  FASB 105,

107, 119
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 Other Special
Areas:

Impairment of Long
Lived Assets and Certain
Identifiable Intangibles

-  Those assets to be
held and used by an
entity must be
reviewed for
impairment whenever
events or changes in
circumstances indicate
that the carrying
amount of an asset
may not be
recoverable;

   If the sum of the
expected future cash
flows is less than the
carrying amount of the
asset, an impairment
loss is recognized

-  Those assets to be
disposed of must be
reported at the lower
of carrying amount or
fair value less cost to
sell, except those
assets covered by
APB Opinion 30

Source:  EIU 95-5
Guidance: FASB 121

-  Those assets to be
held and used by an
entity must be
reviewed for
impairment whenever
events or changes in
circumstances indicate
that the carrying
amount of an asset
may not be
recoverable;

   If the sum of the
expected future cash
flows is less than the
carrying amount of the
asset, an impairment
loss is recognized

-  Those assets to be
disposed of must be
reported at the lower of
carrying amount or fair
value less cost to sell,
except those assets
covered by APB
Opinion 30

Source:  EIU 95-5
Guidance:  FASB 121

-  No equivalent
requirement

Source:  EIU 95-5

-  Those assets to be
held and used by an
entity must be
reviewed for
impairment whenever
events or changes in
circumstances indicate
that the carrying
amount of an asset
may not be
recoverable;

   If the sum of the
expected future cash
flows is less than the
carrying amount of the
asset, an impairment
loss is recognized

-  Those assets to be
disposed of must be
reported at the lower
of carrying amount or
fair value less cost to
sell, except those
assets covered by APB
Opinion 30

Source:  EIU 95-5
Guidance:  FASB 121

-  Those assets to be
held and used by an
entity must be
reviewed for
impairment whenever
events or changes in
circumstances indicate
that the carrying
amount of an asset
may not be
recoverable;

   If the sum of the
expected future cash
flows is less than the
carrying amount of the
asset, an impairment
loss is recognized

-  Those assets to be
disposed of must be
reported at the lower
of carrying amount or
fair value less cost to
sell, except those
assets covered by
APB Opinion 30

Source:  EIU 95-5
Guidance:  FASB 121
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Troubled Debt
Restructurings

-  Measure gain/loss on
debt restructurings
based on measurement
at fair value once an
impairment is
determined to be
probable

Source:  EIU 95-5

-  Measure gain/loss on
debt restructurings
based on measurement
at fair value once an
impairment is
determined to be
probable

Source:  EIU 95-5

-  Measure gain/loss on
debt restructurings
based on whether the
carrying value will
ultimately be
recovered

Source:  EIU 95-5
Guidance:  FASB 15

-  Measure gain/loss on
debt restructurings
based on measurement
at fair value once an
impairment is
determined to be
probable

Source:  EIU 95-5

-  Measure gain/loss on
debt restructurings
based on measurement
at fair value once an
impairment is
determined to be
probable

Source:  EIU 95-5

Accounting for
Investments

- Investments in debt
and readily marketable
equity securities are
carried at fair value

- Does not apply to
securities accounted
for under equity
method or
investments in
consolidated
subsidiaries

Guidance:  FASB 124

-  Investments may be
carried at either cost or
market value

-  Most institutions
have chosen to carry
investments at cost

Source:  AICPA Guide

-  Investments may be
carried at either cost or
market value

-  Most institutions
have chosen to carry
investments at cost

Source:  AICPA Guide

-  Investments in equity
securities with readily
determinable fair
values and
investments in debt
securities should be
carried at fair value (in
some cases amortized
value) with changes in
such fair value
recognized as changes
in equity

Guidance: FASB 115

- Investments in debt
and equity securities
are carried at fair value

- Does not apply to
securities accounted
for under equity
method or
investments in
consolidated
subsidiaries

Guidance:  FASB 124
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December 2, 1997

Ms. Jamienne Studley
Acting General Counsel
U.S. Department of Education
7th and D Streets ROB-3
Washington, DC  20202

Dear Ms. Studley:

KPMG Peat Marwick LLP (KPMG) is pleased to have had the opportunity to assist the
U.S. Department of Education (ED) on this very important project.

The objective of this project was to assist in developing a methodology, using financial
ratios and building upon our August 1, 1996 recommendations, that could be used as a
regulatory test of financial responsibility.  To meet that objective, we compiled data from
financial statements of 395 private non-profit institutions and 507 proprietary schools.  We
analyzed data, reviewed the comments you received during the recent NPRM comment
period, and obtained additional input from the higher education community.  As a product
of those efforts, we formulated recommendations for a methodology that could be
employed as a regulatory test of financial responsibility.  We have reviewed relevant
information from other independent sources such as Dun & Bradstreet, Moody’s, and
Robert Morris Associates as a further refinement of the results obtained.  Throughout the
project we assessed results using our professional judgment.  Our final recommendations,
presented in this report incorporate many of your comments and answer some of the
questions you raised.

The report is organized as follows:

1. Introduction

2. Recommended Methodology

3. Financial Ratios

4. Strength Factors

5. Ratio Weighting

6. Final Composite Score

7. Other Considerations



8. Appendix

9. Bibliography

We appreciate the assistance provided by the Department of Education throughout this
project and particularly the thoughtful exchange of ideas and concepts that are an integral
part of this final report.  As always, should you have any questions or comments, please
feel free to call Ron Salluzzo at (202) 530-6306, or Larry Huff at (202) 467-3026.

Very truly yours,

KPMG Peat Marwick LLP

Executive Summary
The United States Department of Education (ED or the Department) is charged with
ensuring that institutions seeking to participate in the Title IV student assistance programs
are financially responsible and able to carry out their duties under the Higher Education
Act.  The determination of financial suitability for institutional participation in the Title IV
programs currently is based on measures that include net worth, operating losses, and
assets to liabilities ratios.  The Department is interested in improving its analysis of
institutional financial responsibility and retained KPMG to develop measures that could be
used as a basis for refining their current methodology.  This report proposes a method of
measuring financial responsibility that utilizes existing data and that recognizes sector
differences in institutional financing.

Department Objectives
In satisfying its oversight responsibilities, ED is committed to promulgating regulation
which safeguards students and the Federal financial interest, among other things.  In
protecting against the loss of Federal funds, ED is also committed to minimizing the
administrative burden placed on postsecondary educational institutions that participate in
Title IV programs.  With regard to the financial responsibility standards, and more
specifically the ratio test described in this report, ED attempts to minimize two basic risks:

1. The risk that an institution will satisfy the ratio test although it is not financially
healthy and later fails to meet the standards of financial responsibility; and

2. The risk that a healthy institution will not satisfy the ratio test even though it
meets the standards of financial responsibility.

Some level of risk of the loss of Federal funds is always present, even with the best
managed institutions.  In the event that these two risks are in contrast, the Department



stated that the second risk was of greater concern to them.  The Department prefers to
allow some financially weak institutions to participate in federal programs and incur the
costs associated with occasional precipitous closures rather than inappropriately prohibit
other institutions with sufficient financial resources to operate for another twelve to
eighteen months from participating.  KPMG’s recommendations, described in this report,
provide ED with a methodology to rank institutions by financial health so that it can
establish a standard which balances these potentially opposing risks.



Although KPMG has worked closely with ED to recommend individual ratios, strength
factors, weightings, and overall methodologies to be employed in this report, the ultimate
responsibility for setting a standard of financial responsibility in conjunction with the
above objectives would necessarily rest with ED.  Such a standard must ultimately be
based on the level of risk that ED, as a matter of policy, is willing to tolerate.
This methodology was not designed to measure financial responsibility of public
institutions since we understand that ED is developing alternative regulatory tests of
financial responsibility for schools in that business sector.

Basis of Engagement
Throughout this engagement, and in the previous engagement that led to the September
20, 1996 Notice of Proposed Rulemaking (NPRM), KPMG and ED solicited comments
and convened public meetings with representatives from the higher education community
in an effort to accommodate their concerns.  In addition, we devoted considerable
resources to reading, understanding, and assisting the Department in responding to written
public comments received on the NPRM.  We feel confident that the methodology
contained in this report reasonably balances the competing interests of the different
schools participating in federal financial assistance programs.

KPMG analyzed over 900 financial statements of private non-profit and proprietary
schools as part of this engagement.  This extensive data analysis enabled us to test the
overall reasonableness of our final recommendations and other alternatives considered
during the project.

Why Financial Ratios?
Financial ratios offer a capsulated view of key conditions affecting the fundamental
elements of financial health and provide answers to certain questions concerning an
institution’s overall financial condition.  Ratios, in their simplest terms, are the relationship
between two numbers, a numerator and a denominator, and each ratio’s utility lies in its
ability to impart greater knowledge than is readily discernible from each of the numbers
standing alone.  In converting amounts from financial statements to ratios, comparison
between different size institutions is made possible.  Since individual ratios provide insight
into specific elements of financial health, carefully selected ratios, viewed together as a
whole, provide an efficient means for assessing any institution’s overall financial condition.



Financial Responsibility Methodology
KPMG, in consultation with ED and representatives from the higher education
community, selected three ratios to measure the five fundamental elements of financial
health; viability, profitability, liquidity, ability to borrow and capital resources.  The three
ratios selected are the Primary Reserve Ratio, the Equity Ratio, and the Net Income
Ratio.

Primary Reserve Ratio

The Primary Reserve Ratio is defined as expendable net assets (expendable equity) divided
by total expenses.  Since this ratio measures expendable resources in relation to operating
size, it provides a measure of an institution’s relatively liquid wealth or margin against
adversity.  The Primary Reserve Ratio provides a direct measure of an institution’s
viability and indirect measure of its liquidity.

Equity Ratio

The Equity Ratio is defined as net assets (equity) divided by total assets.  Net assets or
equity represent the residual interest of an entity, i.e. the value of its assets less claims by
outside parties.  The ratio of equity to total assets can be viewed as the proportion of an
institution’s assets that are owned ‘free and clear’ by the institution.  By measuring
expendable and non-expendable resources, this ratio provides information useful in
assessing an institution’s ability to borrow and capital resources.

Net Income Ratio

The net income ratio is defined as the excess of revenue over expenses divided by total
revenue.  In the for-profit sector, it measures the profit or loss experienced by the
institution.  In the non-profit sector, it measures whether the institution lived within its
means during the year.  This measure is one of the primary indicators of the underlying
causes of a change in an institution’s financial condition because of its direct effect on
resources reflected in the balance sheet.  This ratio provides information useful in
assessing an institution’s ability to operate within its means (profitability).



Composite Scoring (Ranking) Approach

Using strength factors and weighting percentages, these three ratios are combined into one
final composite score.  Strength factors are used to place all ratio results on a common
scale from negative one to three.  Weighting percentages are then applied to reflect the
greater relative importance of certain ratios and the fundamental elements of financial
health that they measure.  Adding the three weighted strength factors together reduces the
assessment of an institution’s total financial condition down to one final composite score.
All institutions’ final composite scores can be placed along a continuum or spectrum
thereby providing insight into their relative financial condition.  Clearly, this represents an
improvement over the current regulation where weakness in any one area (e.g. acid test)
could potentially result in an inaccurate assessment of a school’s overall financial
condition.

The methodology is designed to rank institutions by their financial health.  ED will have
the ability to use this approach, based upon the level of risk which it chooses to tolerate,
to determine whether schools exhibit a minimum level of financial health and thereby be
deemed financially responsible to administer the Title IV programs.

1 Introduction
Chapter Outline

Background
Scope of KPMG’s Engagement with the Department of Education

Engagement Tasks
Risk to the Department

Available Information
Intent of Recommended Methodology

Comparison to KPMG’s prior recommendations
Workability (Face Validity) & Simplicity
Financial Statements Based

Background
The U.S. Department of Education (ED or the Department) is charged by statute to
ensure that institutions participating in the Title IV Student Financial Assistance programs
are financially responsible.  Under the Act, ED has the on-going responsibility for ensuring
that each of approximately 6,300 postsecondary institutions participating in Title IV
programs meet established standards.  ED engaged KPMG Peat Marwick LLP (KPMG)
to assist in developing a methodology that could be used as a regulatory test of financial



responsibility.  According to the statute, “…a school is considered financially responsible
if it has sufficient resources to:

1. provide the services described in its official publications;

2. provide the administrative resources necessary to comply with Title IV
requirements; and

3. meet all of its financial obligations, including repayments to the Secretary.”

Elements of financial responsibility standards have existed in statute and regulation since
the 1970’s.  However, as a result of the 1992 amendments to the Act, Title IV participants
were required to file an annual financial statement with ED for the first time.  The annual
financial statement submission must be prepared in accordance with Generally Accepted
Accounting Principles (GAAP) and audited by an independent accounting firm.  This
annual filing provides ED with a basis for determining that each participating institution
has the financial resources necessary to provide the educational services for which the
students contract and meet all of its financial obligations.



ED’s task is complicated by the fact that four different types of institutions participate in
Title IV programs.  They have different organizational structures and accounting
requirements.  Recently, the Financial Accounting Standards Board (FASB) changed the
reporting requirements for private non-profit institutions.  The two new standards, FASB
Statement 116, Accounting for Contributions Received and Contributions Made, and
FASB Statement 117, Financial Statements of Not-for-Profit Organizations, significantly
redefined the financial accounting and reporting for institutions in this business segment.
As a result, these institutions were in a state of transition in complying with these new
standards during their 1996 fiscal year (required adoption year for most colleges and
universities).

At the same time, ED determined that improvements could be made to the current
financial responsibility tests so that they could more adequately take into account an
institution’s total financial circumstances.  One example of an area for potential
improvement in the current regulation is the use of the same acid test requirement of 1:1
for private non-profit and for-profit organizations.  GAAP does not require private non-
profit organizations to prepare financial statements which classify assets and liabilities as
current and noncurrent.  Moreover, differing cash management and investment strategies
(investing excess cash in other than short-term instruments) may result in an institution
failing the acid test requirement when sufficient resources are in fact available to support
its operations and meet the requirements of the statute.

Scope of Engagement
The U.S. Department of Education (ED) engaged KPMG Peat Marwick LLP (KPMG) to
assist in developing a methodology that could be used as a regulatory test of financial
responsibility for schools participating in Title IV programs.  The test compliments other
requirements and would not replace current standards such as the requirement to not have
a going-concern opinion on the audited financial statements or to maintain compliance
with other administrative requirements in the regulations.  The scope of this engagement
included establishing a methodology that would employ financial ratios and build upon the
screening mechanism that KPMG developed previously.  The basis (as required by the
Higher Education Act section 498) on which a school is considered financially responsible
is whether it has sufficient resources to :

1. provide the services described in its official publications;

2. provide the administrative resources necessary to comply with Title IV
requirements; and

3. meet all of is financial obligations, including but not limited to (a) refunds that it is
required to make and (b) repayments to the Secretary for liabilities and debts
incurred in programs administered by the Secretary.

The regulatory test developed will be based on information contained in the school’s
audited financial statements and will focus on the minimum level of financial health



necessary for a school to satisfy these conditions for a period of twelve to eighteen months
following its fiscal year end.  The twelve to eighteen month time frame correlates to the
period of time that generally passes before ED receives another financial statement from
any particular school.  The next financial statement gives ED another observation point,
that is, information about improved financial condition or financial problems.

Engagement Tasks

To achieve ED’s objectives, the engagement was divided into three phases.  During the
first phase, KPMG would gather and analyze financial statements and compute ratios for
at least 100 non-profit colleges and universities and 100 proprietary institutions.  In the
second phase, KPMG would make recommendations for a new methodology or
modifications to the methodology that ED proposed in its September 20, 1996 Notice of
Proposed Rule Making (NPRM).  ED requested that KPMG consider responses received
from the higher education community during the comment period when developing its
recommendations.  The purpose of the third and final phase was for KPMG to provide
technical assistance to ED officials as they sought and considered comments from the
higher education community received during the extended NPRM comment period and as
they prepared the final regulation.

Department Objectives

In satisfying its oversight responsibilities over Title IV, HEA Student Financial Assistance
programs, ED is committed to promulgating regulation that safeguard the Federal and
student interests, among other things.  In protecting against the loss of Federal funds, ED
is also committed to minimizing the administrative burden placed on postsecondary
educational institutions that participate in Title IV programs.  With regard to the financial
responsibility standards, and more specifically the ratio test described in this report, ED
attempts to minimize two basic risks:

1. The risk that an institution will satisfy the ratio test although it is not financially
healthy and later fails to meet the standards of financial responsibility; and

2. The risk that a healthy institution will not satisfy the ratio test even though it
meets the standards of financial responsibility.

Some level of risk of the loss of Federal funds is always present, even with the best
managed institutions.  In the event that these two risks are in contrast, the Department
stated that the second risk was of greater concern to them.  The Department prefers to
allow some financially weak institutions to participate in federal programs and incur the
costs associated with occasional precipitous closures rather than inappropriately prohibit
other institutions with sufficient financial resources to operate for another twelve to
eighteen months from participating.  KPMG’s final recommendations provide the
Department with a methodology to rank institutions by financial health so that it can
establish a standard which balances these potentially opposing risks.



Although KPMG has worked closely with ED to recommend individual ratios, strength
factors, weightings, and overall methodologies to be employed in this report, the ultimate
responsibility for setting a standard of financial responsibility in conjunction with the
above objectives would necessarily rest with ED.  Such a standard must ultimately be
based on the level of risk that ED, as a matter of policy, is willing to tolerate.

Available Information
KPMG’s recommendations in this report are based, in part, on empirical data gathered
during the first phase of this project.  The empirical data was gathered from all financial
statements available at the Department through December 31, 1996 covering 507
proprietary institutions and 395 private non-profit institutions.  These samples represent
approximately 20% of the total universe of proprietary institutions participating in Title IV
programs, and approximately 18% of the total universe of the private non-profit sector.
These samples represent all financial statements available through December 31, 1996 for
the private non-profit colleges adopting the new accounting standards and a non-random
sample of 1995 financial statements for the proprietary sector.

Intent of Recommended Methodology
In this report, KPMG recommends a methodology that provides a measure of an
institution’s overall financial health.  The methodology is intended to be used solely as a
regulatory test of financial responsibility.  The focus of the recommended test is to rank
institutions by a range of financial health so that ED can set that point (or range of points)
above which an institution is deemed to be financially responsible and its objectives are
being met.  The methodology is limited to financial factors and is not intended to replace
ED’s reliance on other factors such as default rates, program review results, or compliance
audit attestations.  Measurement of those factors is beyond the scope of this engagement.

KPMG believes the financial ratios, strength factors, and weighting percentages, taken as
a whole, provide reasonable tools for ED to exercise its duty to assess institutional
financial responsibility.  However, in setting a regulatory standard, KPMG understands
that ED may decide to modify particular components of the methodology to better suit the
level of risk it deems appropriate.

Comparison to KPMG’s Prior Recommendations

On August 1, 1996 KPMG delivered a report to ED recommending a methodology using
financial ratios that ED could use to efficiently exercise its financial oversight
responsibility.  That methodology was seen as a way for ED to quickly identify financially
weak institutions that merit more extensive review as well as those in exemplary financial
condition for whom regulatory relief might be warranted.  The methodology employed



three ratios, customized to accommodate accounting and reporting differences between
business segments, along with thresholds and a weighting mechanism to place all
institutions into four categories of financial health.  The four categories were:

• exemplary financial condition;

• financially sound;

• potential problem; and

• immediate problem.

The intent of that methodology is shown graphically below:

Annual financial statements are received by
the Department of Education.

Financial
Ratios

Ratios measuring the elements of 
financial health are applied to all 
institutions within each business segment.

Based on the numeric results of the financial ratios, institutions are placed into categories on the
spectrum of financial health.  Institutions that appear to be in exemplary financial health and
those that appear to be immediate problems make up the two extremes of the spectrum.

Exemplary financial health Immediate problemPotential problemFinancially sound



The methodology placed institutions into the four categories of financial health.  Because
the model was to potentially be used for regulatory relief between recertification cycles,
certain of the strength factors were set to consider a longer time frame of financial health
(two to four years).  In this regard, the primary consideration addressed was the risk that a
financially weak institution would be categorized as something other than a potential or
immediate problem and precipitously close within the next two to four years.  ED used
KPMG’s recommended methodology as a basis for proposing modifications to its financial
responsibility regulation and issued a Notice of Proposed Rule Making (NPRM) in
September of 1996.

In contrast, the methodology recommended in this report is intended to give insight into
establishing a minimum acceptable standard above which institutions are considered to be
financially responsible in accordance with the HEA.  Accordingly, the four categories in
KPMG’s original methodology have been replaced by two categories; satisfies the ratio
test and does not satisfy ratio test.

The methodology recommended in this report is shown graphically below:

Annual financial statements are received by
the Department of Education.

Financial
Ratios

Ratios measuring the elements of
financial health are applied to all
institutions within each business segment

Based on the numeric results of the financial ratios, institutions are deemed to be financially
responsible or required to demonstrate financially responsibility through some other means (e.g.
letter of credit) established by the Department of Education.

Satisfies the Ratio Test Does Not Satisfy the Rato Test



Administrative Workability

Another factor KPMG had to consider in developing the methodology was administrative
workability.  For the methodology to be acceptable to the higher education community
and workable for ED, it had to consider the effect of the methodology on the population
of schools participating in Title IV programs.  Each year ED makes a determination
concerning financial responsibility for approximately 6,300 institutions.  A ratio
methodology that most of these schools are unable to satisfy would require additional
individual institutional follow up and would not provide a workable solution to the
Department.

Therefore, the focus in developing this methodology was to provide a mechanism which
can be used to properly determine financial responsibility of the participating institutions
and at the same time reasonably be administered by the Department.  The critical factor
for ED is a clear understanding of the risk it assumes from each participant in the Title IV
program and a consistent and equitable method of monitoring that risk.

Financial Statement Based

The methodology that KPMG recommends in this report relies on data taken from
financial statements prepared in accordance with Generally Accepted Accounting
Principles (GAAP).  This information is subject to audit by independent accountants and is
required to be presented in accordance with a commonly accepted set of standards.
Therefore, this approach provides ED with a methodology that measures institutions’ total
financial condition and that is easily repeatable at a manageable level of effort.  Use of
other information not subject to such a set of standards was not considered practical or
useful for this purpose.  Other factors such as default rates or program review compliance
history are items which are monitored by other functional units at the Department and
used.  This useful information is not considered as part of this financial ratio analysis test.

2. Recommended Methodology
Chapter Outline

Recommendations
Description of the Five Step Methodology

Step One - Calculate the Ratios
Step Two - Assign Strength Factors
Step Three - Multiply by Weighting Percentages
Step Four - Sum the Resulting Products
Step Five - Rank Institutions by Final Composite Score



Graphic Examples

Recommendations
KPMG recommends a five step mechanism using financial ratios for use as a regulatory
test of financial responsibility for schools participating in Title IV programs.  The
methodology is intended solely for use as a regulatory test of financial responsibility within
the context of ED’s responsibility under the Higher Education Act of 1992.  More detailed
discussions of each component of this methodology are included in the following chapters.

Description of the Five Step Methodology
KPMG’s basic objective was to develop a methodology that ED could use as a primary
test of financial responsibility.  Again, as required by the Higher Education Act section
498, a school is considered financially responsible is if it has sufficient resources to:

1. provide the services described in its official publications;

2. provide the administrative resources necessary to comply with Title IV
requirements; and

3. meet all of is financial obligations, including but not limited to (a) refunds that it is
required to make and (b) repayments to the Secretary for liabilities and debts
incurred in programs administered by the Secretary.

The regulatory test recommended is based on information contained in the school’s
audited financial statements and focuses on the minimum level of resources that the school
must have to satisfy these conditions for a period of twelve to eighteen months following
its fiscal year end.



A description of the steps in the methodology follows:

Step One - Calculate the Three Ratios

In the first step of the methodology, users calculate three financial ratios.  The three ratios,
customized for each sector to accommodate different accounting and reporting standards,
are:

• Primary Reserve Ratio - Expendable resources divided by annual expenses;

• Equity Ratio - Net worth (with adjustments) divided by total assets (with
adjustments); and

• Net Income Ratio - Revenue in excess (deficit) of expenses divided by total
revenue.

This first step of the methodology is discussed in greater detail in chapter three of this
report.

Step Two - Assign Strength Factors

Strength factors allow for comparison between ratios by placing all ratio results on a
common scale and allowing arithmetic combination of the ratios in the next step.  The
combination of the ratios is critical to the process because the three ratios together
provide insight into the financial health of the institution based on the fundamental
elements of financial health they measure.  The tables used for assigning strength factors
to ratios were developed specifically for this methodology, and their use is limited to
application of this methodology.  They are discussed in greater detail in chapter four of
this report.

Step Three - Multiply Strength Factors by Weighting Percentages

The ratios and their resultant strength factors are weighted in the third step of the
methodology.  With weighting percentages, some ratios and the fundamental elements of
financial health that they measure, become more important than others. The weighting
percentages are customized to accommodate the organizational differences of institutions
in different business segments.  However, in all business segments, through use of the
weighting percentages, the methodology places greater emphasis on the cumulative
resources amassed by the institution and available to support its mission (Primary Reserve
and Equity Ratios) than on its operating results (Net Income Ratio).

The weighting percentages are discussed in greater detail in chapter five of this report.



Step Four - Sum the Resulting Products

The numeric results (products) produced by multiplying the weighting percentages by the
strength factors are added together to form a composite score in the fourth step of the
methodology.  By adding the three products together, the methodology quantifies an
assessment of an institution’s overall financial condition with one number.  This step,
along with the final composite score, is discussed in greater detail in chapter six of this
report.

Step Five - Rank Institutions by Final Composite Score

Once a final composite score has been determined, a conclusion is formed about the
institution’s financial responsibility in the fifth and final step of the methodology.  The
methodology will rank institutions on a range of financial health from negative one to
three.  Institutions which are financially healthy by design of the test will obtain scores of
three.  Institutions which are weak financially will fall at the lower end of the scale.  If the
school’s composite score is above a point, or range of points, to be established by ED, the
school is considered to be financially responsible (assuming it meets the other regulatory
requirements).  Schools with composite scores below that point will not satisfy the ratio
test.

Establishing the delineating point of financial responsibility requires an overlay of the risk
of loss that ED is willing to assume under the Title IV programs.  Given the number and
nature of factors that must be considered in determining an acceptable level of risk, ED
may find it appropriate to establish a range of scores in lieu of one precise point on the
final grading scale that defines financial responsibility.  A discussion of this final step is
discussed in greater detail in Chapter 6 of this report.  That section also provides insight
into the meaning of various final composite scores and potential financial strengths and
weaknesses which can offset each other to obtain those scores.

This methodology is intended to be used to identify institutions that do or do not satisfy
the ratio test.  Follow-up actions and alternative tests that ED may choose to supply to
institutions that do not satisfy the ratio test are beyond the scope of this engagement.



Graphic Examples
The methodology is shown graphically below using a hypothetical proprietary institution
and a hypothetical private non-profit institution as examples:
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Recommendations
As the first step in the methodology, KPMG recommends calculation of three financial
ratios, using data obtained from general purpose financial statements.  Using data that is
readily obtainable from financial statements prepared in accordance with Generally
Accepted Accounting Principles (GAAP) and audited by an independent certified public
accountant is critical to ensuring consistency of information obtained from various
schools.  This approach provides ED with a methodology that can be used with a
manageable level of effort.  Each individual ratio is designed to measure different
fundamental elements of financial health and the three ratios viewed together provide a
measure of an institution’s overall financial condition. The three ratios recommended for



use in the first step of the methodology are:

• Primary Reserve Ratio;

• Equity Ratio; and

• Net Income Ratio.

In selecting these ratios, KPMG built upon two fundamental concepts.  First, financial
ratios can be used to make an assessment of an institution’s financial condition.  Second,
the financial condition of institutions in different business sectors can be assessed by
measuring the same five fundamental elements of financial health regardless of sector
differences in accounting and reporting requirements or organizational differences.  The
specific components included in the ratios may vary by institution type but the same
fundamental elements should be always be measured.

Why Financial Ratios?

General purpose financial statements are an important device for communicating the
financial condition and operating results of postsecondary education institutions.
Typically they follow principles and standards set forth in various publications of the
American Institute of Certified Public Accountants (AICPA) and the Financial Accounting
Standards Board (FASB).  However, the implications of the financial activities described
in these statements are not necessarily understood by all users.  Financial ratios offer a
capsulated view of key conditions affecting the fundamental elements of financial health
and provide answers to certain questions concerning institutions’ overall financial
condition.

In simplest terms, a ratio is the relationship between two numbers, a numerator and a
denominator.  Each ratio’s utility lies in its ability to impart greater knowledge than is
readily discernible from each of the numbers standing alone. In converting amounts from
financial statements to ratios on a single scale, comparison between different size
institutions is made possible.

Since individual ratios provide insight into specific elements of financial health, carefully
selected ratios, viewed together as a whole, provide an efficient means for assessing
institutions’ overall financial condition.  Specifically, they provide insight in answering two
fundamental questions:

• Is the institution clearly financially healthy or not as of the reporting date?

• Did the institution live within its means during the year?

The first question is answered from the balance sheet (Primary Reserve and Equity Ratios)
which is the most common means of communicating an entity’s financial condition at a
given time.  The second question is answered from the income or activities statement (Net



Income Ratio).  A positive answer to these questions is a good indication that the
institutional resources are sufficient to support its mission.

KPMG introduced its first edition of Ratio Analysis in Higher Education in the 1970s
(now in its third edition) to use as a tool to better understand and interpret an institution’s
financial results.  From working with our clients over more than 25 years, we concluded
that financial ratio analysis provides a ready means of focusing on a few key elements that
indicate how well the institution is performing.  Today, rating agencies, investors,
accrediting bodies, accountants, and company managers in many industries use ratios from
the general purpose financial statements prepared in accordance with GAAP to compare
similar institutions’ basic financial performance.

Fundamental Elements of Financial Health

KPMG believes the fundamental elements of financial health relevant to ED’s objectives in
this project are:

1. Financial Viability - The ability of an institution to continue to achieve its
operating objectives and fulfill its mission over the long term.

2. Profitability - The determination of whether an institution receives more or less
than it spends in an operating cycle.  The term profitability may seem inappropriate
for the non-profit environment but as defined here, profitability is a fundamental
element of any institution’s financial health.  Any non-profit institution that
consistently spends more than it receives will eventually cease to exist.

3. Liquidity - The ability of an institution to satisfy its short term obligations with
existing assets.

4. Ability to Borrow - The ability of an institution to assume additional debt.

5. Capital Resources - An institution’s financial and physical capital base that
supports its operations.

Description of Selected Ratios

Primary Reserve Ratio Expendable Resources

Operating Size

A ratio that measures expendable resources is an important indicator of financial health
and addresses the question - Is an institution financially healthy at a reporting date?  The
Primary Reserve Ratio is a reasonable measure of financial viability and a broad measure
of the liquidity of the institution.  Because this ratio measures expendable resources within
the context of operating size, it is a measure of relative wealth or wealth against



commitments of the institution.  The Primary Reserve Ratio serves as a direct measure of
an institution’s viability and an indirect measure of its liquidity.

In the short-term, substantial amounts of expendable capital can counter the effects of
poor profitability or an inability to borrow.  Likewise, insufficient expendable capital is a
clear warning sign of poor financial health.  Without sufficient expendable capital, an
institution will be unable to meet its obligations (salaries, supplies, etc.) and could be
forced into bankruptcy.

Definition of Components

Expendable resources include all resources available to an institution in the normal course
of business to satisfy ongoing business obligations.  For all institutions receiving Title IV
funds, this excludes net equity in plant, permanently restricted net assets, unsecured
related party receivables and intangible assets.

Operating size is the total of all expenses incurred by the institution in the course of
business.  This would exclude expenses reflecting the cumulative effect of changes in
accounting principles, extraordinary items, and discontinued operations (these represent
one-time events and are discussed later in this chapter).  Under the new AICPA Audit
Guide for Not-For Profit Organizations (paragraph 12.05), most scholarships and other
allowances which represent tuition discounts will be reported net of the corresponding
revenue.  In this regard, revenues from Title IV programs are not considered tuition
discounts.  A more detailed discussion of the accounting for scholarships and other
allowances can be found in a December, 1996 discussion paper published by NACUBO
entitled, Accounting and Reporting Scholarship Allowances to Tuition and Other Fee
Revenues in Higher Education.

Discussion

The Primary Reserve Ratio provides a measure of a school’s expendable or liquid resource
base in relation to its overall operating size.  It is, in effect, a measure of the institution’s
margin against adversity.

Measuring expendable resources against operating size is significant because it is an
institution specific measure.  Operating size is a key financial data element because it is the
best way to compare available resources against the impact of increased costs, educational
activities, and commitments on current spending patterns.  Total expenses is used as the
measure of operating size in this ratio as opposed to total assets, revenue, or some other
indicator because it represents actual obligations that the institution will likely have to
meet again in the coming year.  Depreciation expense is considered part of the operating
size of an institution because it represents a charge to operations for use of the existing
facility for operations.  For non-profit colleges and universities, this charge replaces the



actual cash outlays for equipment and repairs reported in the revenues and expense
statement under the previous accounting model.

The relationship of expendable resources to operating size could be viewed as the length
of time that a school could continue to survive, given current operational needs, without
additional revenue or support.  For instance, a ratio result of 1.0 or greater indicates that
the school has sufficient expendable resources available to continue its operations for a full
year without receiving any additional revenue and without selling off or borrowing against
any of its infrastructure.  It is important to note that this ratio does not assume that no
additional resources will be forthcoming.  It is only a measure of amounts in reserve in
case of an adverse economic event (margin against adversity).

The logic for excluding net investment in plant (net of accumulated depreciation) is
twofold.  First, plant assets are sunk costs to be used in future years by an institution to
fulfill its mission.  Plant assets will not normally be sold to produce cash since they will
presumably be needed to support on going programs.  In some instances, there is a lack of
ready market to turn the assets into cash, even if they are not needed for operations.
Second, excluding net plant assets is necessary to obtain a reasonable measure of liquid
equity available to the institution on relatively short notice.

In addition to excluding net plant assets from the Primary Reserve ratio; intangible assets,
permanently restricted net assets, annuity and life income funds, and term endowments are
excluded from expendable resources.  Intangible assets generally represent amounts that
are not readily available to meet obligations.  The largest intangible identified in KPMG’s
empirical testing was goodwill.  Clearly there is not an established market  for such assets
(short of sale) and inclusion of a value for purposes of measuring liquidity would not meet
the intended purpose of the test.  Permanently restricted net assets (generally represented
by endowment or trust agreements) are not expendable except in the event of some legal
action, and therefore are not a part of the institution’s resources that are available in short
order to satisfy obligations.  Likewise, annuity funds and term endowment funds meet this
same criteria and are not considered expendable.  Liabilities related to post employment
and post retirement benefits represent obligations that generally will not be due for very
long periods of time.  Their value has been added back to owner equity (net assets) in
arriving at the numerator of the Primary Reserve Ratio since this methodology focuses on
a significantly shorter twelve to eighteen month time frame.

Equity Ratio Equity (Net Assets)

Total Assets

The Equity Ratio measures the amount of total resources that is financed by owners’
investments, contributions, or accumulated earnings and how much is subject to claims of
third parties.  The ratio captures an institution’s overall capitalization structure (resources)
and by inference, its overall ability to borrow.  The ratio provides insight into the ability of
the institution to access debt and capital in the marketplace.  The ratio also helps answer



the question; Is the institution financially healthy?  For example, an institution with small
levels of capital may have difficulty obtaining additional financing or handling its existing
debt burden.

The Equity Ratio provides a measure of an institution’s ability to borrow and its capital
resources.

Definition of Components

Equity, for purposes of this ratio, represents the total equity of the institution, excluding
intangible assets and unsecured related party receivables.  Total assets are the total of all
assets of the organization, excluding intangible assets and unsecured related party
receivables.

Discussion

The Equity Ratio, by measuring equity as a percentage of total assets, demonstrates the
share of assets shown on the school’s balance sheet that the school actually owns.  Thus, if
any school has a large amount of assets but proportionately large amount of liabilities, the
actual amount that the school owns is relatively small and the ratio will reflect that fact.
Conversely, the ratio will positively reflect an absence, or relatively small amount, of
liabilities because in those cases, most or all assets shown on the balance sheet will be
available to support the school’s mission.

Indirectly the Equity Ratio provides insight into the capital structure of the institution and
will indicate whether an institution has acquired a disproportionate amount of its assets
utilizing debt.  Excessive amounts of debt will adversely affect the ratio (produce a lower
ratio result) and little or no debt will have the opposite effect.

It is important to understand when considering the utility of the Equity Ratio that it is not
intended to provide a direct measure of the amount of resources or dollars at an
institution’s disposal to meet obligations.  For example, if an institution has what is
considered a favorable Equity Ratio of .50 indicating that the value of its assets are twice
that of its liabilities, one cannot necessarily conclude from this ratio alone that the
institution has sufficient resources to fund its operations.  Rather, the ratio provides a high
level view of the institution’s overall capitalization.  A favorable Equity Ratio may be an
indication of greater commitment on the owners’ part since a greater percentage of their
capital is at risk than in the case of a highly leveraged institution.  Thus, the Equity Ratio
is an effective tool in assessing an institution’s ability to borrow and overall financial
condition.

While this methodology was being developed, some raised concerns that the relationship
expressed by the Equity Ratio could be less than useful if an institution’s operating size
was disproportionately large in relation to its asset base.  The Equity Ratio measures the



proportion of an institution’s assets that is not subject to claims by third parties so its
utility is not related to operating size.  Institutions that have a disproportionately large
amount of their assets subject to claims of third parties will generally have to pay a
premium when borrowing additional funds because they can’t offer collateral that isn’t
already subject to claim.  Private non-profit institutions with proportionately large
amounts of permanent endowment funds (a condition measured by the Equity Ratio) have
distinct capital resource advantages because these assets will, typically, produce
predictable operating support.  The Equity Ratio provides useful information in assessing
institutions’ ability to borrow and capital resources which are fundamental elements of
financial health.

In addition, the empirical data shows that institutions’ operating size, as measured by total
expenses, is generally proportionate to the value of their assets.  A hypothetical example
was posed where an institution might have revenues, of approximately $100,000 and little
or no assets, say $500.  If this hypothetical institution had no debt, it might have a very
favorable Equity Ratio of 1.00 even though it only had limited resources to support its
mission.  This hypothetical example presents an interesting theoretical discussion but the
empirical data demonstrates that this hypothetical example is not realistic.  Of the 507
proprietary schools sampled, five had a ten to one relationship of expenses to assets
(adjusted for intangibles and unsecured related party receivables) and one additional
institution was between eight to one and ten to one.  All those schools had total revenues
of less than $500,000.  The proportion of expenses to assets for all other proprietary
institutions was less than eight to one.  In fact, approximately 60% of the proprietary
schools had expenses no greater than twice their adjusted assets.  In the non-profit sector,
there was only one institution with a proportion of expenses to adjusted assets greater
than ten to one.  There were no other institutions greater than five to one.  Over 97% the
non-profits had an expenses to assets relationship of two to one or less. The relationships
of the size of an institution based upon adjusted assets articulates very well to operating
size (as measured by expenses) except in an insignificant number of cases with institutions
that have revenues of $500,000 or less.

Finally, the concern that the Equity Ratio could be rendered useless by extremely large
operating sizes provides insight into the way the three ratios, when viewed together,
measure total financial condition.  A large (measured by total expenses) school that has
very limited dollar amounts of equity (net assets) would be unable to achieve a favorable
Primary Reserve Ratio result.

Exclusion of Intangible Assets From Primary Reserve & Equity Ratios

Intangible assets are balance sheet items that have been excluded from the numerator of
the Primary Reserve Ratio and numerator and denominator of the Equity Ratio because
they generally represent amounts that are not readily available to meet obligations.
Although this exclusion has a greater impact on institutions in the proprietary business
segment since they are more likely to have material intangible assets like goodwill,
intangible assets like patents, trademarks, and goodwill may also be found on the balance



sheets of certain non-profit entities.  Accounting Principles Board (APB) Opinion No. 17,
Intangible Assets, defines intangible assets to specifically include patents, franchises,
trademarks, and goodwill.  Items such as deferred tax assets and liabilities, deferred direct
response advertising costs, deferred enrollment expenses, and prepaid expenses do not
meet the definition of an intangible asset in accordance with the APB Opinion No. 17.

The most common intangible asset is goodwill.  Goodwill is the common name used to
describe the excess of the cost of an acquired enterprise over the sum of identifiable net
assets.  The first challenge in deciding whether to include or exclude such assets from the
ratios deals with valuation.  Although some amounts on financial statements are estimates
to varying degrees, goodwill valuation is particularly subjective.  Since every business is
somewhat unique, there is no established market and valuation therefore, is more
susceptible to non-objective factors and would not be appropriate to consider for purposes
of determining financial condition.  Although less common than goodwill, other intangibles
noted in our empirical testing like trademarks, franchises, covenants not to compete, and
student lists, by their nature pose the same valuation problems.

In addition to the valuation issue one must consider the nature of the asset itself; that is,
could schools sell the intangibles on their balance sheets to meet general obligations?  In
fact, if an institution finds itself in need of liquidating assets during the normal business
cycle to meet obligations, an asset such as goodwill is likely to have little or no value at all
since the business from which the goodwill arose probably lost its value in the
marketplace.

Finally, in reviewing comparable financial responsibility standards from other industries,
reduction in intangibles in calculation of regulatory equity is a generally accepted practice.
Securities and Exchange Commission (SEC) Rule 15c3-1 specifically excludes the value of
intangible assets in computing broker/dealers’ net capital.

Exclusion of Unsecured Related Party Receivables From Primary
Reserve & Equity Ratios

Unsecured related party receivables are also excluded from the numerator of the Primary
Reserve Ratio and the numerator and denominator of the Equity Ratio.  Like goodwill, the
availability of unsecured related party receivables is subject to a number of factors that
substantially decrease ED’s potential to recover such assets in administrative proceedings.
This issue principally arises in the proprietary sector where schools are often one entity in
a commonly-controlled business group.  As a result, various intercompany activities,
including shifting cash from one entity to another, result in these types of assets.  Because
collection of such unsecured receivables and payables can be controlled by a group, and
the program participation agreement and financial statement submission requirement are
with the contracting institution, ED generally has no access to the cash supporting such an
asset in the event of the school closing.  In fact, ED confirmed to KPMG that they are
unaware of any successful attempts to recover such assets.  They further indicated that
related party receivables are usually unrecoverable in bankruptcy proceedings and quickly



written off by the trustee.  If there is no bankruptcy, an unsecured loan to a related party
would not be treated as an asset in evaluating whether to file suit against the corporation
to recover an ED liability.  Inclusion without further analysis increases the risk to the Title
IV programs.  The type of individual analysis that would be required to assess whether to
include or exclude the asset would result in an unmanageable methodology for ED.
Accordingly, we recommend excluding such assets in the determination of these ratios.

Again, as is the case with intangible assets, comparable financial responsibility standards in
other industries like the securities and banking industries generally exclude the value of
unsecured related party receivables.

Deferred Marketing and Other Accounting Issues

During KPMG’s empirical testing, we noted a significant number of other deferred items
which significantly impact the quality of the assets reported in the financial statements for
purposes of determining financial health.  Because approximately 60% of the 507
institutions sampled had total assets of less than $500,000, these amounts when reported
can have a significant impact on the conclusions reached with respect to any regulatory
test.  Deferred items we noted include deferred marketing costs, start up costs, program /
curriculum costs, license costs, accreditation costs, “development” costs, relocation costs,
closing costs and capitalized financial aid costs.  In addition to its regulatory tests
performed on these financial statements, ED should be cognizant of the recording of these
assets in the financial statements and should make efforts in cases where assets are
significant to determine whether the items meet the spirit of the published accounting
literature.  As one example, direct response advertising is now subject to criteria in the
Accounting Standards Division - Statement of Position 93-7 entitled, Reporting on
Advertising Costs.  The criteria under this SOP are stringent as to the accounting support,
in the form of customer logs and links to the advertisement, in order for the deferral to be
recorded.  Deferred marketing costs are one example of an accounting issue that ED
should monitor and consider when making decisions about whether to include or exclude
items to from the ratio numerators and denominators.

Net Income Ratio Net Income

Total Revenue

Profitability is one of the primary indicators of the underlying causes of a change in an
institution’s financial condition because of its direct effect on resources reflected in the
balance sheet of an organization.  Non-profit entities, such as private and public colleges,
must, at a minimum, break-even or generate surpluses over time in order to remain
financially viable.  As investor-owned entities, the primary goal of proprietary institutions
is to generate an economic return.  This ratio helps answer the question:  Did the
institution live within its means for the year being measured?  Significant operating losses
can impair the ability of an institution to continue operations.



The Net Income Ratio provides a direct measure of an institution’s profitability or ability
to operate within its means.  Continued gains or losses measured by the ratio will impact
all the other fundamental elements of financial health over time.

Definition of Components

Net Income is the total change in unrestricted net assets for private non-profit institutions
and is pre-tax earnings for for-profit institutions.  A non-profit’s change in unrestricted net
assets represents the same element as net income for a for profit entity.  Total revenues are
all operating and non-operating revenues of the institution, limited to the unrestricted net
asset category for private non-profits.  Under the new AICPA Audit Guide for Not-For
Profit Organizations most scholarships and allowances at private colleges and universities
will be treated as discounts from revenue, not as expenses.

The numerator of the Net Income Ratio is calculated on a pre-tax basis to treat all
institutions similarly.  Non-profit institutions are generally not subject to substantial
income taxes and proprietary schools may or may not have income taxes recorded on the
income statement depending on their overall tax structure (e.g. subchapter C or S
corporations).  By calculating net income on a pre-tax basis, the methodology attempts to
put all institutions on an equal scale.

Throughout this project, some raised concerns about the different ways owners can take
capital out of a business (e.g. dividends, salaries, or management fees) and their effect on
the calculation of net income.  KPMG rejected the idea of adjusting net income to exclude
the effects of owner compensation because such adjustments would add an inappropriate
degree of complexity to the methodology.  In addition, the necessary adjustments may not
be readily obtainable from general purpose financial statements and would be subject to
interpretation.  Questions like “Do fees paid to a specific related entity constitute owner
compensation?” would be difficult to answer uniformly and could make the methodology
unnecessarily cumbersome.

In addition, net income for purposes of this ratio excludes the effect of extraordinary gains
and losses, effects from any change in accounting principle, and gains or losses from
discontinued operations.  The methodology does not consider these items when analyzing
profitability because they represent one time events and generally do not reflect operating
results on an ongoing basis.

Discussion

The Net Income Ratio measures the ability of an institution to live within its means in a
given operating cycle.  A positive ratio indicates a surplus or profit for the year.  Generally
speaking, the larger the surplus or profit, the stronger the institution’s financial position as
a result of the year’s operations.  A negative ratio indicates a deficit or loss for the year.



Small deficits may not be significant if the institution has large expendable capital, but
large deficits or losses are usually a warning signal that major program or operational
adjustments should be made.  Because of its direct effect on an institution’s resources, the
Net Income Ratio is an important indicator of the underlying causes of a change in an
institution’s financial condition.

Recommendations Customized to Business Segments
The methodology’s three ratios are designed to measure the same fundamental elements of
financial health for each sector of educational institutions, but the numerators and
denominators have been customized to accommodate differences in accounting and
reporting requirements.



Ratios for Proprietary Institutions

Institutions in this business segment are investor-owned, for-profit entities, and their
financial statements are prepared in accordance with accounting standards promulgated by
the Financial Accounting Standards Board (FASB).

Primary Reserve Ratio Expendable Resources
Operating Size

Expendable Resources = Total owner(s) equity
less (-) Intangible assets
less (-) Unsecured related party receivables
less (-) Property, plant & equipment (net of

accumulated depreciation) *
plus (+) All debt obtained for long-term purposes,

including short-term portion (up to the amount
of net property, plant & equipment) **

plus (+) Post-employment and retirement liabilities
equals (=) Expendable Resources

* Property, plant & equipment (PP&E) includes capitalized lease assets.
**  If total debt exceeds net PP&E, add back only the amount of debt that does not

exceed the PP&E for this line item adjustment.  For example, assuming debt of
$100,000 and net PP&E of $80,000, add only $80,000.  Note that in the
preceding line item, net PP&E is subtracted from owner(s) equity and here the
related debt is added back.  The effect of these two line items is to eliminate
everything related to PP&E, including the related debt, from the numerator.  If
the debt exceeds net PP&E, as is the case with this example, and all debt were
added back, the net effect would be to add $20,000 even though the debt
exceeds the asset amount.

Operating Size = Total expenses (taken directly from audited
income statement) including cost of sales,
selling and administrative expenses,
depreciation, and other non-operating expenses
and losses



Equity Ratio Equity
Total Assets

Equity = Total owner(s) equity (taken directly from
audited balance sheet)

less (-) Intangible assets
less (-) Unsecured related party receivables

equals (=) Total Equity

Total Assets = Total assets (taken directly from audited
balance sheet)

less (-) Intangible assets
less (-) Unsecured related party receivables

equals (=) Modified Assets

Net Income Ratio Net Income
Total Revenues

Net Income = Pre-tax income (taken directly from audited
income statement)

Total Revenues = Total operating revenues
plus (+) Net non-operating revenues and gains

equals (=) Total Revenues

Ratios for Private Non-Profit Colleges & Universities

Historically, financial statements for institutions in this business segment have been
prepared in a fund accounting format in accordance with the standards set forth by the
1973 AICPA Audit Guide for Colleges and Universities.  Such financial statements
appeared similar in most material respects to the financial statements prepared for public
colleges and universities.  However, Statements of Financial Accounting Standards
(SFAS) Nos. 116 and 117 significantly redefined financial accounting and reporting
requirements for these institutions.  Now, financial statements in this business segment
bear a closer resemblance to those in the proprietary school sector than to those for public
colleges and universities, which now follow the pronouncements of the Government
Accounting Standards Board (GASB).



Primary Reserve Ratio Expendable Resources
Operating Size

Expendable Resources = Unrestricted and temporarily restricted net
assets

less (-) Property, plant & equipment (net of
accumulated depreciation) *

plus (+) Total debt - All debt, including short-term
portion, obtained for long-term purposes **

less (-) Intangible assets
less (-) Annuity, life income funds and term

endowments
less (-) Unsecured related party receivables
plus (+) Post-employment and retirement liabilities

equals (=) Expendable Resources

* Property, plant & equipment (PP&E) includes capitalized lease assets.
**  If total debt exceeds PP&E, add back only the amount of debt that does not

exceed the PP&E.  For example, assuming debt of $100,000 and net PP&E of
$80,000, add only $80,000.  Note that in the preceding line item, net PP&E is
subtracted from net assets and here the related debt is added back.  The effect
of these two line items is to eliminate everything related to PP&E, including the
related debt, from the numerator.  If the debt exceeds net PP&E, as is the case
with this example, and all debt were added back, the net effect would be to add
$20,000 even though the debt exceeds the asset amount.

Operating Size = Total expenses (taken directly from audited
statement of activities)



Equity Ratio Net Assets
Total Assets

Net Assets = Unrestricted, temporarily restricted, and
permanently restricted net assets

less (-) Intangible assets
less (-) Unsecured related party receivables

equals (=) Net Assets

Total Assets = Total assets
less (-) Intangible assets
less (-) Unsecured related party receivables

equals (=) Total Assets

Net Income Ratio Net Income
Total Income

Net Income = Change in unrestricted net assets (taken
directly from the statement of activities)

Total Revenue = Total unrestricted revenues, gains, and
other support

plus (+) net assets released from restrictions
equals (=) Total Revenue

Ratios for Hospitals

Accounting and reporting requirements for non-profit hospitals are similar in most regards
to the standards applied to private non-profit colleges and universities.  The ratios are
therefore the same.  Likewise, accounting and reporting requirements and therefore the
ratios for proprietary hospitals are generally the same as those established for proprietary
schools.

Basis for Recommendations
KPMG based its recommendations on its prior experience and professional judgment,
empirical evidence, recommendations and questions from the higher education community,
and ED’s objectives in using the ratios.

Empirical Evidence



The three ratios tell us much about the population of institutions that participate in federal
student financial aid programs.  Listed below are summaries of the distribution of each of
the suggested ratios for over 900 institutions we sampled in completing the first task of
this project.  The chart is followed by interpretive comments about the data.

Primary Reserve Ratio

Ratio Results
Sample = 395
Private NFP

Sample = 507
Proprietary

Number
(cumulative)

Percentage
(cumulative)

Number
(cumulative)

Percentage
(cumulative)

less than 0 40 10 78 15
less than .10 68 17 244 48
less than .20 107 27 352 69
less than .30 151 38 423 83

Distributions of the Primary Reserve Ratio for institutions in this project’s sample are
shown graphically on the following page.
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Distribution of Primary Reserve Ratio for Private Non-Profit 
Schools
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An important component of capital for the private non-profit sector appears to be land,
building and equipment and permanently restricted endowment.  Accordingly, the issue
that ED must consider for this sector does not appear to be the adequacy of capital, but
rather its liquidity and the ability of those institutions to convert such capital to cash
through debt or sale in times of fiscal crisis or through court proceedings.  Additional
sources of capital for this sector are more limited, consisting of contributions from donors
and any surpluses arising from operations.

Schools in the proprietary sector appear to be very dependent upon related party
receivables and intangible assets.  Without them, they have very little capital.  In the
sample of 507 proprietary institutions, 34% have unsecured related party receivables.  For
those institutions with unsecured related party receivables, the receivables constituted an
average of 34% of total equity.  13% of the proprietary institutions in the sample have
some type of intangible such as goodwill.  For institutions with intangible assets on their
balance sheets, these intangibles averaged approximately 39% of total owners equity.
These statistics indicate that ED is at far greater risk with these institutions than would be
apparent from a simple perusal of the absolute dollar amount of owners’ equity reflected
in the institutions’ balance sheets.  The risk to ED is increased because ED can make no
claim on collection of related party receivables and the related party nature of the asset
increases the institutional ability to manipulate the cash flow.  The intangibles have no cash
flow stream associated with them and, in fact, if an institution experiences financial
difficulties the value of the asset making up the primary component of the intangibles,
goodwill, will generally be impaired.  Based on the above analysis, it appears that the issue
for this sector that ED must consider is the adequacy of capital to support operations and



deliver appropriate service.  Sources of additional capital are additional investments by
owners and retention of earnings in the business.

Equity Ratio

Distributions of the Equity Ratio for institutions in this project’s sample are shown
graphically on the following page.

Ratio Results
Sample = 395
Private NFP

Sample = 507
Proprietary

Number
(cumulative)

Percentage
(cumulative)

Number
(cumulative)

Percentage
(cumulative)

less than 0 5 1 47 9
less than .10 8 2 91 18
less than .20 13 3 157 31
less than .30 24 6 225 44
less than .40 43 11 278 55
less than .50 59 15 348 69



Distribution of Equity Ratio for Proprietary Schools
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The distribution of the Equity Ratio for the two sectors is quite different.  For proprietary
institutions, the distribution suggests that a large percentage of institutions have low
capitalization levels.  Almost 10% have negative equity (i.e., they have ratios less than



zero).  18%, or almost 1/5, have ratios of less than 10% meaning that liabilities are nine
times greater than equity.  These percentages are considered low levels of capitalization
and will be explained in a later chapter.  Even a larger percentage of institutions are highly
leveraged.  31% have ratios of less than 20% meaning that liabilities are four times greater
than equity.  44% of the sample is below .30 meaning liabilities are 2.3 times greater than
equity.  Only 31% of all institutions have ratios greater than .50 meaning equity is greater
than liabilities.

Private non-profit institutions, on the other hand, appear to have much greater equity
supporting their operations.  Only 1% of these institutions have negative equity.
Approximately 6% have ratios below .30.  Only approximately 11% have ratios below .40.
Over 85% of all institutions have ratios greater than .50 meaning the equity supporting the
entity is greater than its liabilities.

Comparing ratios of institutions in different business segments supports the conclusion
that the issue for private non-profit institutions lies more in the liquidity of their net assets
rather than their overall capitalization and therefore that the Primary Reserve Ratio should
be given a greater weight in the non-profit sector than the proprietary sector (see
Weighting chapter).  Approximately 69% of proprietaries have an Equity Ratio of less
than .50 while 59% of them have a Primary Reserve ratio of less than .15.  The “healthy”
level equates to a strength factor of three described in the Strength Factors chapter.  On
the other hand, approximately 15% of private non-profit institutions have an Equity Ratio
of less than .50, while 38% have a Primary Reserve ratio of less than .30.

Net Income Ratio

Distributions of the Net Income Ratio for institutions in this project’s sample are shown
graphically on the following page.

Ratio Results
Sample = 395
Private NFP

Sample = 507
Proprietary

Number
(cumulative)

Percentage
(cumulative)

Number
(cumulative)

Percentage
(cumulative)

less than 0 69 18 89 18
less than .01 100 25 149 29
less than .02 120 30 190 38
less than .03 145 37 221 44
less than .04 155 39 256 51
less than .05 178 45 289 57



Distribution of Net Income Ratio for Proprietary Schools
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Distribution of Net Income Ratio for Private Non-Profit Schools
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The distributions of the Net Income Ratio suggest that non-profit institutions appear to be
somewhat more profitable than their proprietary counterparts but not by much.  The
distribution of this ratio is much more similar for the two sectors than the other two ratios.
Moreover, the proprietary Net Income Ratios may be lower than the private non-profit
ratios because:



• They are pre-tax — a major motivation may be to minimize tax and limit double
taxation to owner/employee.  Double taxation refers to the taxing of the same
income at the corporate level and again at the individual level if distributed in the
form of a dividend instead of salary or other compensation.

• They are also after salaries paid to owner/employees so they  may not reflect the
total return to owners.

The surpluses for non-profit institutions, on the other hand, may be higher, in part,
because of the inclusion of both realized and unrealized investment gains.  At the lower
levels of profitability (0<, and .01<), the area of concern in determining whether an
institution lived within its means, the results in the two sectors are fairly similar suggesting
that operations do not differ substantially between proprietaries and private non-profits at
that level.

The new AICPA Audit and Accounting Guide for Non-Profit Organizations (paragraph
12.05) dictates that in the future, tuition discounts will be accounted for as reductions of
revenue instead of expenses as is currently the case.  In order to anticipate the effect of
this accounting change on the ratio methodology, we re-calculated such expenses to
reductions of revenue for the 100 non-profit institutions receiving the lowest composite
score.  We found that the overall effect on the recommended methodology was
insignificant for non-profit schools in the sample.  The empirical data used in this report
does NOT reflect the effect of that future accounting change.

Addressing Respondents’ Concerns and Suggestions

As part of its project to establish standard measures of financial responsibility for
institutions receiving Title IV financial aid, ED published for comments a set of
recommendations in the form of a Notice of Proposed Rule Making (NPRM) in
September of 1996.  This report considers the comments made by the community.
Included below are several of the major concerns that the community raised and a
discussion of the influence those comments had on this report.

Primary Reserve Ratio
Some higher education representatives felt that non-cash expenses such as depreciation
and amortization should be excluded from the denominator of the Primary Reserve Ratio.
If the intent of the Primary Reserve Ratio was limited to predicting the number of days
that a school could operate without additional revenue, then the denominator might
exclude such non-cash expenses.  KPMG rejected that suggestion for two basic reasons.
First, although depreciation expense does not represent a cash outlay, it does represent an
operating expense that is vitally important in evaluating operating size (commitment) as
the denominator is intended to do.  Secondly, KPMG tried to limit the amount of
additional calculation necessary when obtaining numerators and denominators from the
general purpose financial statements.  Excluding non-cash items adds a level of complexity
and potential ambiguity to the methodology.



Viability Ratio
The Equity Ratio replaces the Viability Ratio in the NPRM methodology. With the
original proposed methodology, in the cases where an institution had no debt, the Viability
Ratio would be arithmetically impossible to calculate.  Also, a school with no debt might
consider taking on a small amount of debt in order to earn an unduly high threshold for the
Viability Ratio.  The original methodology made adjustments for the schools with no debt
by redistributing the weighting percentages between the Primary Reserve and Net Income
Ratios.  To deal with the “gaming” possibility arising from adding a small amount of debt,
the methodology set limits on values assigned to the Viability Ratio in such situations,
referred to as a “debt patch.”

Many respondents believed the debt patch was unfair to proprietary institutions and that it
failed to reward institutions with little or no debt.  Some also believed that the fact that a
debt patch was necessary at all indicated a fundamental logical flaw in the methodology.

Substituting the Equity Ratio for the Viability Ratio seeks to address these issues.  It will
be extremely rare to have a zero in the numerator or denominator of the Equity Ratio.
Moreover, that ratio provides no incentive to take on an insignificant amount of debt.

KPMG considered replacing the Viability Ratio with a number of other ability to borrow
ratios like the traditional Debt to Equity Ratio (debt divided by equity or net assets), the
Debt Coverage Ratio (net income or change in net assets divided by debt service), and the
Debt Burden Ratio (debt service divided by total expenditures).  With those and other
ratios, however, the possibility of having a zero in the numerator or denominator still
existed and that posed mechanical problems since zero is not divisible by any number and
numbers cannot be divided by zero for meaningful results.  In addition, those other ratios,
when viewed with the Primary Reserve and Net Income ratios, did not provide as
thorough or comprehensive analysis of institutions’ overall financial condition.  KPMG
concluded that the Equity Ratio was the simplest and most appropriate ratio since it
measures ability to borrow, considers all resources that an institution owns, and presented
no mechanical problems.

Plant Assets
Numerous respondents believed that the original methodology penalized institutions that
invested in the future by excluding the value of net plant from the numerator of both
balance sheet (Viability and Primary Reserve) ratios.  Substituting the Equity Ratio for the
Viability Ratio likewise addresses these concerns.

The Equity Ratio considers the value of all assets except intangibles and related party
receivables.  By retaining the Primary Reserve Ratio in the new methodology and giving it
significant weighting, a measure of short-term liquidity is included.  Inclusion of an Equity



Ratio enables institutions that have invested expendable resources in plant assets to “get
credit” for such investments.

Relationship to ED Objectives

The three ratios, taken together provide a sound basis for determining financial
responsibility.  The Primary Reserve Ratio functions as a measure of liquid resources
which is appropriate given ED’s short time frame (12 to 18 months).  The Equity Ratio
considers all resources at the institution’s disposal and the Net Income Ratio measures an
institution’s ability to operate within its means.  The three ratios provide a direct measure
of the fundamental elements of financial health and thereby provide insight into an
institution’s ability to fulfill its mission.

4 Strength Factors
Chapter Outline

Recommendations
Description of the Strength Factors
Primary Reserve Ratio Strength Factors

Conclusions Drawn From a Strength Factor of Negative One
Conclusions Drawn From a Strength Factor of Zero
Conclusions Drawn From a Strength Factor of One
Conclusions Drawn From a Strength Factor of Three

Equity Ratio Strength Factors
Conclusions Drawn From a Strength Factor of Negative One
Conclusions Drawn From a Strength Factor of Zero
Conclusions Drawn From a Strength Factor of One
Conclusions Drawn From a Strength Factor of Three

Net Income Ratio Strength Factors
Conclusions Drawn From a Strength Factor of Negative One
Conclusions Drawn From a Strength Factor of Zero
Conclusions Drawn From a Strength Factor of One
Conclusions Drawn From a Strength Factor of Three

Recommendations Customized to Business Segments
Proprietary Institutions
Private Non-Profit Colleges and Universities
Hospitals

Basis for Recommendations
Relationship to ED Objectives
Empirical Evidence
Addressing Respondent’s Concerns and Suggestions



Recommendations
In the second step of the recommended methodology, strength factors are assigned to
each ratio based on the individual ratio results.  Strength factors put the ratio results on a
common scale and makes it arithmetically possible to weight and add the results of the
three ratios together to arrive at a final composite score for each institution.  To find the
appropriate strength factor for any particular ratio, institutions can use the tables
developed for this methodology and displayed in this section.

To meet ED’s objectives for this project a strength factor scale of negative one to positive
three was developed to identify and provide maximum differentiation between institutions
on the lower end of the spectrum of financial health without differentiating greatly among
the clearly financially healthy institutions.  In contrast, the NPRM methodology provided
for a strength factor scale from one to five and differentiated between institutions at all
points along a broader spectrum of financial health, including the lower and upper ends of
the scale.

Description of Strength Factors
KPMG employed the following steps in developing the strength factors for each ratio:

• The minimum ratio result that would indicate financial health was established to
earn the highest possible strength factor of three.  Such a ratio result or higher
would therefore generate the maximum number of points toward the final
composite score.

• A strength factor of zero was established for the ratio result below which indicates
clearly poor financial condition.

• The spectrum of potential strength factors between zero and three was divided into
thirty equal increments to establish all other possible strength factors between zero
and three.

• The incremental units between zero and three were extended evenly down to the
negative one strength factor.

As discussed later in this section, this process was modified slightly in developing the
strength factors for the Net Income Ratio.

With the resultant strength factors, relatively favorable ratio results generate the maximum
number of weighted points to the final composite score.  Unfavorable ratio results equate
to a strength factor of zero and generate no points toward the composite score, or
generate negative points if the degree of the negative result is severe enough, and detract
from the composite score.  All other potential ratio results are distributed evenly between
these points and the potential strength factors are assigned accordingly.



The spectrum of potential ratio scores is limited to scores that are clearly unfavorable
(equate to strength factor of negative one) and minimum scores necessary to conclude that
an institution is financially healthy (equate to strength factor of three).  The lowest
possible strength factor is negative one and the highest possible is three.  The strength
factors do not distinguish between ratios outside the set range because the methodology
was not designed to differentiate between institutions at all points along the spectrum of
financial health.  The purpose of the methodology, and therefore the strength factors, is
limited to differentiating most subtly between institutions on the lower end of the spectrum
of financial health.

The process KPMG went through in developing the strength factors for each ratio is



shown graphically below using the Primary Reserve Ratio for proprietary institutions as
an example.

A Primary Reserve Ratio result of 0.00 is indicative of poor
financial condition and no credit or points should be generated
toward the final composite score.

A ratio 
result of ...

Equates to a
strength factor of...

0.00 Zero

A Primary Reserve Ratio result of .15 is indicative of
financial health and should generate the maximum credit or
points toward the final composite score. Three.15

The difference between .15
and 0.00 is .15.  Dividing .15
by 30 equals .005 so all
potential ratio results
between .15 and 0.00 were
distributed by increments of
.005.

The difference between 3
and 0 is 3.  Dividing 3 by 30
equals .10 so all potential
strength factors between 3
and 0 were distributed by
increments of .10.

Negative One- .05

A Primary Reserve Ratio result of -.05 or worse is such a clear
indicator of poor financial condition that strength must be
shown in the other ratios in order to earn points toward the
final composite score.

The increments of .005
were extended into ten
more strength factors
down to -.05.

The difference between
zero and negative one
was divided into 10
equal increments.

In developing the strength factors for each ratio, KPMG considered the ability of
institutions to fund the following specific areas, all of which are necessary for institutions
to successfully carry on their mission.

•  Technology - In order to remain competitive today and in the future, institutions
must continually replace existing technology with new, more expensive
technology.

•  Capital Replacement - Institutions’ physical capital eventually wears out and
must generally be replaced with items that are comparably expensive.

•  Human Capital - Institutions generally need to at least retain existing faculty and
staff, and need to re-train them to meet students’ changing needs.

•  Program Initiatives - Seed money is generally necessary to develop the new
programs that help institutions to grow.



Primary Reserve Ratio Strength Factors
As discussed in chapter three of this report, the Primary Reserve Ratio measures the
cushion or margin each institution has against adversity.  A ratio of less than zero indicates
that the institution has a negative amount of expendable resources (liabilities exceed assets
that can be readily converted to cash) and must struggle with significant cash flow issues
on a routine basis.  An unforeseen event would increase the likelihood of institutional
failure, absent some other financial strength.  It follows therefore that a ratio of zero
should not generate any points toward the final composite score since the illiquidity of any
equity owned will cause persistent cash flow issues.  This would be an institution with no
cushion against unforeseen events or other adversity.

On the upper end of the scale, a ratio of .30 indicates that an institution has sufficient
expendable resources to continue operations for approximately 110 days without any
additional revenue or support.  Such reserves are indicative of a financially healthy
institution and equate to a strength factor of three for private non-profit colleges and
universities.  For reasons outlined later in this section, a standard of .15 was established
for proprietary schools as the ratio necessary to earn a strength factor of three.  The ratio
result necessary to earn a strength factor of negative one was established by simply
extending the incremental strength factors between zero and three ten more increments
below zero.

Moody’s, a primary bond rating agency, uses an expendable resources to operations ratio
that is similar to the Primary Reserve Ratio in analyzing credit worthiness.  KPMG
compared the Primary Reserve Ratio strength factors developed for this methodology to
the standards set by Moody’s for similar ratios as a test of reasonableness.  It is important
to note when reviewing the following Moody’s data, that the data was used strictly as a
test of reasonableness.  There is no perfect correlation between the standards set by
Moody’s and the strength factors that this methodology employs.  This methodology’s
strength factors are generally lower and appear to be reasonable when compared to
Moody’s standards for similar ratios.

For private colleges and universities, the median Moody’s ratio for schools with a Baa
rating is .669 for small schools and .449 for large schools.  The median score for schools
with a bond rating of Aa is 4.58 for small schools and 3.28 for large schools.  It is
noteworthy that the values displayed above represent median scores, not high end scores.
Many of the institutions in this project’s sample represent what would generally be
considered to be sub-investment grade institutions.  The Moody’s definition of their Baa
grade is as follows:  “Medium grade obligations, i.e. they are neither highly protected nor
poorly secured.  They lack outstanding characteristics and in fact have speculative
characteristics as well.”  Institutions in this category represent a reasonable credit risk but
absent some other factor or set of circumstances would not be considered financially
healthy.  As this ratio decreases, the relative financial health of the institution being
analyzed decreases.



The methodology’s ratio necessary to earn the highest possible strength factor (.30 for
private non-profit institutions and .15 for proprietaries) is lower than those of investment
grade institutions for two basic reasons.  First, ED’s horizon is short term
in nature, twelve to eighteen months as opposed to lenders or bond purchasers who
generally have longer term goals (i.e. the repayment period of the bonds being rated).
Secondly, the rating agencies are assessing repayment capabilities in the normal course
without abnormal events such as spending endowment funds or liquidating fixed assets.

Specific Primary Reserve Ratio strength factors and the ratio results to which they equate
for proprietary institutions are shown on the following page.



Proprietary Institutions
Primary Reserve Result of Earns a Strength
At least... But less than... Factor of...

<-.045 -.045 -1.00
-.045 -.040 -.90
-.040 -.035 -.80
-.035 -.030 -.70
-.030 -.025 -.60
-.025 -.020 -.50
-.020 -.015 -.40
-.015 -.010 -.30
-.010 -.005 -.20
-.005 0.00 -.10
0.00 .005 0.00
.005 .010 .10
.010 .015 .20
.015 .020 .30
.020 .025 .40
.025 .030 .50
.030 .035 .60
.035 .040 .70
.040 .045 .80
.045 .050 .90
.050 .055 1.00
.055 .060 1.10
.060 .065 1.20
.065 .070 1.30
.070 .075 1.40
.075 .080 1.50
.080 .085 1.60
.085 .090 1.70
.090 .095 1.80
.095 .100 1.90
.100 .105 2.00
.105 .110 2.10
.110 .115 2.20
.115 .120 2.30
.120 .125 2.40
.125 .130 2.50
.130 .135 2.60
.135 .140 2.70
.140 .145 2.80
.145 .150 2.90
.150 >.150 3.0



Specific Primary Reserve Ratio strength factors and the ratio results to which they equate
for private non-profit institutions are shown below.

Private Non-Profit Institutions
Primary Reserve Result of Earns a Strength
At least... But less than... Factor of...

<-.09 -.09 -1.00
-.09 -.08 -.90
-.08 -.07 -.80
-.07 -.06 -.70
-.06 -.05 -.60
-.05 -.04 -.50
-.04 -.03 -.40
-.03 -.02 -.30
-.02 -.01 -.20
-.01 0.00 -.10
0.00 .010 0.00
.010 .020 .10
.020 .030 .20
.030 .040 .30
.040 .050 .40
.050 .060 .50
.060 .070 .60
.070 .080 .70
.080 .090 .80
.090 .100 .90
.100 .110 1.00
.110 .120 1.10
.120 .130 1.20
.130 .140 1.30
.140 .150 1.40
.150 .160 1.50
.160 .170 1.60
.170 .180 1.70
.180 .190 1.80
.190 .200 1.90
.200 .210 2.00
.210 .220 2.10
.220 .230 2.20
.230 .240 2.30
.240 .250 2.40
.250 .260 2.50
.260 .270 2.60
.270 .280 2.70
.280 .290 2.80
.290 .300 2.90
.300 >.300 3.0



Primary Reserve Ratio

Conclusions Drawn From a Strength Factor of Negative One

Proprietary institutions with a Primary Reserve Ratio of -.05 (-.10 for private non-profits)
or worse earn a strength factor of negative one.  A negative Primary Reserve Ratio
reflects a negative amount of expendable resources, that is, the value of their liabilities
exceed the value of their assets that can be converted to cash.  Institutions with a negative
amount of liquid resources will have difficulty satisfying existing obligations and even
more difficulty meeting their technology, capital replacement, human capital, and program
initiative needs, all of which are necessary for institutions to successfully carry on their
educational mission.

Institutions earning a strength factor of negative one must demonstrate strength in other
ratios to earn positive points toward the final composite score.  Because an institution
with a negative strength factor from this ratio is financing its daily operations from another
source, the negative score requires an institution to demonstrate the other source (i.e.
profitable operations, borrowing capacity).

For both proprietary and non-profit institutions, a Primary Reserve Ratio strength factor
of negative one indicates weakness in two out of the five fundamental elements of financial
health: viability and liquidity.

Primary Reserve Ratio

Conclusions Drawn From a Strength Factor of Zero

Proprietary and non-profit institutions with Primary Reserve Ratios of 0.00 earn a strength
factor of zero.  For these institutions, the value of their liabilities is equal to the value of
their assets that can be converted to cash.  These institutions have no cushion against
adversity.  Institutions in this category will be sensitive to fluctuations in revenues or
unexpected losses because they have no expendable resources available to cover
operations.  They will need to access some expendable resources shortly from revenues,
additional borrowing, donations, capital infusion, or conversion of non-expendable
resources in order to pay bills incurred in a prior accounting period.  Institutions with no
liquid resources may be in better financial condition than those with a negative amount but
they still will have difficulty meeting their existing or future obligations without additional
revenue or external support.

For both proprietary and non-profit institutions, a Primary Reserve Ratio strength factor
of zero indicates relative weakness in two out of the five fundamental elements of financial
health: viability and liquidity.

Primary Reserve Ratio



Conclusions Drawn From a Strength Factor of One

Proprietary institutions need a Primary Reserve Ratio of .05 to earn a strength factor of
one.  That ratio indicates that the value of an institution’s assets that can be converted to
cash exceed the value of its liabilities by an amount equal to five percent of its total
expenses.  Expressed as a number of days, this institution could continue operations at its
current level for approximately eighteen days without additional revenue or support.

Private non-profit institutions need a Primary Reserve Ratio of .10 to earn a strength
factor of one.  That ratio indicates that the value of the institution’s assets that can be
converted to cash exceed the value of its short term debt an liabilities by an amount equal
to ten percent of its total expenses.  Expressed as a number of days, this institution could
continue operations at its current level for approximately thirty-six days without additional
revenue or support.

On the relative scale of financial health, this ratio result is superior to the ratio that earns a
strength factor of zero because it indicates that there is some cushion against adversity,
although not a sizable cushion in relation to operating size.  Depending on the length of its
school terms and assuming the absence of all other negative factors, an institution with a
Primary Reserve Ratio strength factor of one could stay in business until the end of the
current term without receiving unusual revenue or other support.

Institutions with the small amount of expendable capital necessary to earn a strength factor
of one would have difficulty finding resources internally to handle large, unforeseen,
negative economic events.  Although this level of expendable resources would generally
enable institutions to replace existing capital, it would be difficult for them to finance
technology upgrades.  They should be able to meet their payroll and other existing
obligations but institutions with this proportionately small amount of expendable resources
will have difficulty funding new program initiatives and upgrading faculty to meet
changing student demands.

Primary Reserve Ratio

Conclusions Drawn From a Strength Factor of Three

Proprietary institutions need a Primary Reserve Ratio of .15 or better to generate the
maximum number of points toward the final composite score.  This ratio indicates that the
value of the institution’s relatively liquid assets exceeds the value of its liabilities by an
amount equal to fifteen percent of its total expenses.  Assuming no other factors, this
cushion against adversity implies that the institution could survive for approximately fifty-
four days without additional revenue or support.  That relative level of expendable
resources is the minimum level necessary to form a conclusion of financially healthy
institution.



Private non-profit institutions need a Primary Reserve Ratio of .30 or better to generate
the maximum number of points toward the final composite score.  This ratio indicates that
the value of the institution’s relatively liquid assets exceeds the value of its short term debt
and liabilities by an amount equal to thirty percent of its total expenses.  Assuming no
other factors, this cushion against adversity implies that the institution could survive for
approximately 110 days without additional revenue or support.  As with the proprietary
sector, this relative level of expendable resources is the minimum level necessary to form a
conclusion of financially healthy institution.

Institutions with this level of expendable resources will be better prepared to endure
unforeseen large negative economic events than institutions with less expendable
resources.  These institutions have a greater ability to provide seed money for future
programs, invest in new technology, develop human resources, and replace existing capital
resources.

A Primary Reserve Ratio strength factor of three is an indication of relative strength in
two out of the five fundamental elements of financial health: viability and liquidity.

Equity Ratio Strength Factors
The Equity Ratio measures the amount of total resources that is financed by owners’
investments, contributions, or accumulated earnings and how much is subject to claims of
third parties.  A ratio of 0.00 indicates that an institution’s liabilities exceed its assets, an
indication of poor financial condition equating to a strength factor of zero.  For the upper
end of the spectrum, a ratio result of .50 indicates that for every $2.00 of assets, there is
$1.00 dollar of liabilities.  The fact that the value of the assets exceed the value of the
liabilities by two-hundred percent is a favorable indicator of financial health.

Robert Morris Associates (RMA) compiles survey data from institutions in various
industries and uses a total liabilities to tangible net worth ratio that is similar to this
methodology’s Equity Ratio.  RMA forms no conclusions about entities, it simply
compiles ratio data.  Using RMA statistics, lending institutions and other investors can see
how a particular institution’s ratio result compares to industry averages.  As with the
Moody’s data used for the Primary Reserve Ratio, KPMG used the RMA data simply as a
test of reasonableness.  Again there is no perfect correlation between the Equity Ratio
strength factors and the liabilities to tangible net worth ratio results that RMA compiled.
However, review of the RMA data supports the overall reasonableness of the Equity Ratio
strength factors.

In the RMA 1996 Annual Statement Studies, the median total liabilities to tangible net
worth ratio score for colleges and universities (SIC #8221) was generally around .50
depending on their size (ranked by total assets and by total sales) but went as high as 2.7
for very small schools.  For SIC #8299, Services-School and Educational Services, the
median was around 1.3 and went as high as 2.4.  A debt to tangible net worth ratio of .50



indicates that for every $3.00 of assets, there is $1.00 in liabilities.  The fact that the
median RMA scores are significantly stronger for the private non-profits is consistent with
the empirical data gathered for this project.  That data shows that institutions in the
private non-profit business segment have a greater amount of their resources invested in
plant and equipment.

The two to one (assets to liabilities) relationship necessary to earn the highest possible
strength factor in this methodology (Equity Ratio of .50) is just slightly less than the
median score for proprietary schools that the RMA statistics demonstrate.  The fact that
the strength factor standard is lower than the median score is indicative of the
methodology’s objectives.  The methodology provides differentiation between schools at
the lower end of the spectrum and measures a time horizon of twelve to eighteen months,
whereas users of RMA statistics, like Moody’s ratings, would be attempting to evaluate
institutions over a much longer time frame.

Specific Equity Ratio strength factors and the ratio results to which they equate are shown
on the following page.



All Institutions
Equity Ratio Result of Earns a Strength

At least... But less than... Factor of...
<-.167 -.150 -1.00
-.150 -.133 -.90
-.133 -.117 -.80
-.117 -.100 -.70
-.100 -.083 -.60
-.083 -.067 -.50
-.067 -.050 -.40
-.050 -.033 -.30
-.033 -.017 -.20
-.017 0.00 -.10
0.00 .017 0
.017 .033 .10
.033 .050 .20
.050 .067 .30
.067 .083 .40
.083 .100 .50
.100 .117 .60
.117 .133 .70
.133 .150 .80
.150 .167 .90
.167 .183 1.00
.183 .200 1.10
.200 .217 1.20
.217 .233 1.30
.233 .250 1.40
.250 .267 1.50
.267 .283 1.60
.283 .300 1.70
.300 .317 1.80
.317 .333 1.90
.333 .350 2.00
.350 .367 2.10
.367 .383 2.20
.383 .400 2.30
.400 .417 2.40
.417 .433 2.50
.433 .450 2.60
.450 .467 2.70
.467 .483 2.80
.483 .500 2.90
.500 >.500 3.0



Equity Ratio

Conclusions Drawn From a Strength Factor of Negative One

A negative ratio indicates that an institution’s liabilities exceed its assets, a clear indication
of financial distress.  Institutions with an Equity Ratio of -.167 or worse earn a strength
factor of negative one thereby making it necessary for an institution to demonstrate
strength with the other ratios.  An Equity Ratio of -.167 indicates that for every $1.00 in
assets adjusted for intangibles and related party receivables, the institution has
approximately $1.17 in liabilities.  Further, a portion of the assets are likely less liquid than
demanded by the liabilities’ repayment schedules.  Institutions with a negative Equity
Ratio are virtually insolvent because the only subtractions made for the calculation are for
items that are not convertible to cash.

Institutions with a negative amount of equity will have a diminished ability to borrow
money at market terms because they have limited or no resources, not already subject to
third party claims, that can be offered as collateral.  The fact that these institutions’
liabilities exceed the book value of their assets will make it difficult for them to meet their
technology needs and capital replacement needs.  Furthermore they will be less able to
fund new program initiatives.

For both proprietary and non-profit institutions, an Equity Ratio strength factor of
negative one indicates relative weakness in three out of the five fundamental elements of
financial health: viability, ability to borrow, and capital resources.  It may indirectly
indicate weakness in a fourth fundamental element, profitability, since continued losses or
operating deficits will deplete an institution’s resources.

Equity Ratio

Conclusions Drawn From a Strength Factor of Zero

Institutions with Equity Ratio of 0.00 earn a strength factor of zero and generate no points
toward the final composite score.  A score of 0.00 for this ratio indicates that the value of
the institution’s assets (adjusted for intangibles and related party receivables) is equal to
the value of its liabilities.

In the case of a proprietary school, an absence of equity provides no evidence of owner
commitment to the business because there are no accumulated earnings or invested
amounts beyond the liabilities that are at risk.  For private non-profit institutions, the
absence of net assets indicates that there is little or no permanent endowment from which
the institution could draw in extreme circumstances.

Similar to institutions with negative ratios, institutions in this category could have
difficulty obtaining additional financing because there would be no assets with which it
could be secured.  For schools with relatively old plant assets that have been fully
depreciated, negative or zero equity / net assets imply that the school must rely on



additional revenues, capital infusions, or donations in order to build or invest in the future.
Institutions with newer plant assets that have no equity / net assets have stretched their
borrowing ability to or beyond a reasonable limit.

For both proprietary and non-profit institutions, an Equity Ratio strength factor of zero
indicates relative weakness in three out of the five fundamental elements of financial
health: viability, ability to borrow, and capital resources.  It may indirectly indicate
weakness in a fourth fundamental element, profitability, since continued losses or
operating deficits will deplete an institution’s resources.

Equity Ratio

Conclusions Drawn From a Strength Factor of One

In contrast to the ratios that earn strength factors of negative one or zero, institutions in
this category have assets in excess of their liabilities, although not a great excess.  An
Equity Ratio of .167 is necessary to earn a strength factor of one for both proprietary and
private non-profit institutions.  This ratio score indicates that an institution has
approximately $8.33 of liabilities for every $10.00 of assets.  This amount of equity or net
assets indicates that a smaller amount of the institution’s resources is subject to claims of
third parties than is the case with institutions earning strength factors of zero or negative
one.

In the case of a proprietary school, the existence of equity may imply a greater
commitment to the business on the owners’ part since that portion of the institutional
resources financed by owner investment, contributions, or accumulated earnings in excess
of liabilities has been left in the business.  For private non-profit institutions, this small
amount of net assets may reflect a permanent endowment which will continue to provide
some revenue or may be drawn upon in extreme circumstances.

The small amount of equity necessary to earn a strength factor of one will still make it
difficult for such institutions to borrow significant amounts of money at market rates.
However, as we move up the spectrum of strength factors from negative one to zero and
now to positive one and beyond, the proportional amount of equity in the institutions
increases.  At the point where a strength factor of one is earned, institutions are just
beginning to demonstrate equity (assets in excess of their liabilities).  Thus, at this point,
they demonstrate a very limited ability to meet their technology and capital replacement
needs.  These institutions will not have large amounts of capital readily available for
funding new program initiatives.



Equity Ratio

Conclusions Drawn From a Strength Factor of Three

To earn the highest possible strength factor of three, institutions must have Equity Ratios
of at least .50.  This ratio indicates that for every $2.00 in assets, the institution has $1.00
in liabilities.  The fact that the value of this institution’s assets is two-hundred percent of
its liabilities indicates a significantly greater proportion of the institution’s resources is not
subject to claims of third parties.

Again, with the proprietary schools, this proportionately increased amount of equity may
indicate greater commitment to the business on the owners’ part.

The amount of equity or net assets necessary to earn a strength factor of three make it
more likely that an institution will have the financial resources necessary to borrow
significant amounts of money at market rates.  The fact that these institutions have a
proportionately smaller amount of their assets subject to third party claims implies an
increased ability to replace existing technology with improved more expensive technology.
It follows that these institutions will be able to replace physical capital as needed and will
be able to provide seed money internally for new program initiatives.

A strength factor of three for the Equity Ratio indicates financial strength in three
fundamental elements of financial health: viability, ability to borrow, and capital resources.
Indirectly, it may signal strength in the element of profitability since continued operating
surpluses will increase an institution’s resources.

Net Income Ratio Strength Factors
The Net Income Ratio measures the ability of an institution to live within its means during
a given operating cycle.  A ratio of less than zero indicates a deficit or loss for the year.
Operating losses or deficits will consume an institution’s resources over time and therefore
have a direct impact on its overall financial condition.  Likewise, continued surpluses add
to an institution’s wealth and margin against adversity.

The process followed in establishing the strength factors for the Net Income Ratio are as
follows.

Strength Factor of One - The ratio result that shows an institution just broke even for
the year (ratio result of 0.00) was established to earn a strength factor of one.

Strength Factor of Zero - Empirical data gathered for this project shows that, on
average, approximately three percent of proprietary institutions’ expenses relate to non-
cash items such as depreciation or amortization.  For private non-profit institutions, the
amount is approximately four percent.  So within the context of a twelve to eighteen
month time frame, proprietary and private non-profit institutions could generally endure



three or four percent losses, respectively, before being forced to sell off any of their
infrastructure or raise additional capital to continue operations.  That depreciation
approximation set the point where a strength factor of zero is earned, providing no points
toward the final composite score.

Although some institutions had significantly greater amounts of depreciation, the median
for larger institutions approximated these amounts.  In addition, limiting the depreciation
estimate to these percentages adds a degree of conservatism to the methodology.  If
higher percentages were used, institutions would be able to incur larger operating losses
that may include cash losses before earning negative strength factors.  In addition,
institutions that are incurring little or no depreciation may have technological or physical
obsolescence and, if the depreciation percentages were assumed to be higher, these
institutions would in fact be rewarded by the methodology since they would be able to
incur sizable operating losses before earning negative strength factors, even though there
were no non-cash expenses.

Strength Factor of Negative One - The incremental points created between the strength
factors of zero and one was extended down to negative one.  This is slightly different than
what was done for the Primary Reserve and Equity Ratios.  For those ratios, the ratio
necessary to earn a strength factor of three was set, then the ratio necessary for a strength
factor of zero was set, and the increments were extended down to negative one.  For the
Net Income Ratio there are equal sized increments between strength factors of negative
one and positive one.  There are also equal increments between one and three.  If plotting
the potential Net Income Ratio strength factors against the ratios necessary to earn them
on a graph, you would notice a change in slope, or “kink” in the line at the point
representing a strength factor of one.  This “kink” simply provides for a better assignment
of strength factors at all points along the spectrum.  Without it, the ratio necessary to earn
the highest possible or lowest possible strength factor might not be reasonable, depending
on the other points that were set.

Strength Factor of Three - For each business segment, the minimum ratio result
necessary to conclude financially healthy was set to earn a strength factor of three.  For
proprietary institutions, this equated to a ratio of .06; for private non-profit institutions,
.04.  These ratios are based on a number of factors.  First, representatives from the
proprietary business segment indicated that a six percent pre-tax return on revenue was
generally considered good.  Review of certain closed school data provided some support
for the idea that returns in excess of six percent may be an indication that an institution is
not providing adequate service to its students although the lack of complete data
precluded KPMG from drawing an absolute conclusion.  Some schools in the year before
they went out of business posted returns far in excess of six percent.  These factors lead
KPMG to conclude that the ratios necessary to earn a strength factor of three should not
be significantly higher than .04/.06.

Industry Norms and Key Business Ratios, published by Dun & Bradstreet, indicates that
the return on sales ratio (net profit after taxes divided by annual sales) for the middle



quartile of comparable industries (SIC codes 82, 8243, 8244, and 8299) is three or four
percent.  The Almanac of Business and Industrial Financial Ratios, authored by Leo
Troy, Ph.D., shows that similar industries’ typical pre-tax profit as a percentage of net
sales between two and seven percent.  As with the Moody’s and RMA data discussed
earlier, this information published by Dun & Bradstreet and Leo Troy is used as a test of
reasonableness.  It does not necessarily correlate perfectly to this methodology’s strength
factors.  Finally, a six percent return on revenues indicates that an institution is not only
living within its means, it is covering all non-cash expenditures and has the ability to
reinvest in itself.

Moody’s uses a return on unrestricted net assets ratio, and their literature shows median
results for small non-profit institutions to be .043, which is very close to the .04 necessary
to earn the highest possible strength factor in this methodology.  For large non-profit
institutions, the median result is .052.  The median score for small institutions receiving a
bond rating of Aa is as high as .081, while for small institutions receiving a Baa rating, the
median is .024.  The median score for large institutions receiving an Aa rating is .05 and
.023 for large institutions receiving a rating of Baa.  It should be noted that the ratio that
Moody’s uses excludes investment gains so it is not perfectly comparable to our Net
Income Ratio.  Had we used Moody’s ratio, the numeric results of schools in our sample
would decrease due to the investment gains that were achieved in the sample period.  In
addition, Moody’s measures net income as a percentage of net assets, not total revenue.

The combination of all these factors lead KPMG to establish a ratio result of .06 for
proprietaries and .04 for non-profits as the result necessary to earn a strength factor of
three.  Again, we have established the standard for this ratio at a lower level than might be
indicated by outside reviewing agencies because of the more narrow scope of the
methodology we are recommending.

All Other Strength Factors - The range of potential strength factors between three and
one was divided evenly into twenty equal increments.

Specific Net Income Ratio strength factors for proprietary institutions and the ratio results
to which they equate for are shown on the following page.



Proprietary Institutions
Net Income Ratio Result of Earns a Strength
At least... But less than... Factor of...

<-.058 -.058 -1.00
-.058 -.055 -.90
-.055 -.052 -.80
-.052 -.049 -.70
-.049 -.046 -.60
-.046 -.043 -.50
-.043 -.040 -.40
-.040 -.037 -.30
-.037 -.034 -.20
-.034 -.031 -.10
-.031 -.028 0
-.028 -.025 .10
-.025 -.022 .20
-.022 -.019 .30
-.019 -.016 .40
-.016 -.013 .50
-.013 -.010 .60
-.010 -.007 .70
-.007 -.004 .80
-.004 -.001 .90
-.001 .002 1.00
.002 .005 1.10
.005 .008 1.20
.008 .011 1.30
.011 .014 1.40
.014 .017 1.50
.017 .020 1.60
.020 .023 1.70
.023 .026 1.80
.026 .029 1.90
.029 .032 2.00
.032 .035 2.10
.035 .038 2.20
.038 .041 2.30
.041 .045 2.40
.045 .048 2.50
.048 .051 2.60
.051 .054 2.70
.054 .057 2.80
.057 .060 2.90
.060 >.060 3.0

Specific Net Income Ratio strength factors for private non-profit institutions and the ratio
results to which they equate for are shown on the following page.



Private Non-Profit Institutions
Net Income Ratio Result of Earns a Strength
At least... But less than... Factor of...

<-.076 -.076 -1.00
-.076 -.072 -.90
-.072 -.068 -.80
-.068 -.064 -.70
-.064 -.060 -.60
-.060 -.056 -.50
-.056 -.052 -.40
-.052 -.048 -.30
-.048 -.044 -.20
-.044 -.040 -.10
-.040 -.036 0
-.036 -.032 .10
-.032 -.028 .20
-.028 -.024 .30
-.024 -.020 .40
-.020 -.016 .50
-.016 -.012 .60
-.012 -.008 .70
-.008 -.004 .80
-.004 0.00 .90
0.00 .002 1.00
.002 .004 1.10
.004 .006 1.20
.006 .008 1.30
.008 .010 1.40
.010 .012 1.50
.012 .014 1.60
.014 .016 1.70
.016 .018 1.80
.018 .020 1.90
.020 .022 2.00
.022 .024 2.10
.024 .026 2.20
.026 .028 2.30
.028 .030 2.40
.030 .032 2.50
.032 .034 2.60
.034 .036 2.70
.036 .038 2.80
.038 .04 2.90
.04 >.04 3.0



Net Income Ratio

Conclusions Drawn From a Strength Factor of Negative One

For proprietary institutions, a Net Income Ratio of -.06 earns a strength factor of negative
one.  For private non-profit institutions, a ratio of -.08 is necessary for the negative one
strength factor.  These ratios indicate that the institutions incurred losses or operating
deficits equal to six/eight percent of their total revenues, respectively.

Institutions earning negative one strength factors did not live within their means during the
year, that is, their expenses surpassed their revenue.  Their losses generally exceeded non-
cash expenses like depreciation so their operations would generally produce a negative
amount of cash flow for the year as well.  These institutions will have decreased any
margin against adversity they had before the losses.  Continued losses or deficits will
negatively impact institutions’ financial health because existing resources must be spent to
cover those losses.  Institutions incurring losses fail to add to their wealth and are not even
funding capital replacement costs.  With a negative strength factor between -1.00 and -.10,
an institution must demonstrate strength in another ratio to increase its overall score.  This
follows the concept that the cash loss must be financed from a source other than
operations.

A Net Income Ratio of negative one indicates relative weakness in one fundamental
element of financial health: profitability.  Continued weakness in profitability will impact
all other fundamental elements over time.

Net Income Ratio

Conclusions Drawn From a Strength Factor of Zero

Net Income Ratio results of -.03 equate to strength factors of zero for proprietary
institutions.  For non-profit institutions, a ratio of -.04 earns the strength factor of zero.
Depreciation expenses are generally equal to three / four percent of proprietary/non-profit
institution’s total revenues respectively.  If income were measured on a cash basis,
empirical data shows that institutions with this ratio score may have broken even.  That is,
even though they incurred a loss on an accrual basis, they may still have generated
sufficient cash to meet all cash expenses.  Since the methodology is intended for a twelve
to eighteen month horizon, a neutral position on cash generation may be acceptable if the
institution can demonstrate sufficient retained equity in measuring its financial health.

Net Income Ratio strength factors of zero indicate that an institution did not live within its
means during the year and even if the loss related in part to non-cash expenses, it shows
that the institution cannot continue indefinitely without changes.  Non-cash expenses
represent legitimate operating expenses and must be met for institutions to survive.
Depreciation expenses can be seen as the funding mechanism for capital replacements so if
an institution’s operations do not fund those costs, its ability to replace aging resources
will be diminished.



A Net Income Ratio strength factor of zero indicates relative weakness in one fundamental
element of financial health: profitability.  Continued losses or operating deficits will
eventually impact all other fundamental elements of financial health as well.

Net Income Ratio

Conclusions Drawn From a Strength Factor of One

To earn a Net Income Ratio strength factor of one, an institution must break even.  An
institution that does not incur operating losses nor add to its wealth with operating gains
or surpluses should not be in materially better or worse financial condition than it was at
the beginning of the reporting period.  It didn’t add to its wealth nor detract from it.  An
institution with this ratio just barely lived within its means during the year.

For institutions to be successful over time, they generally need to generate operating
surpluses because it is one of only two sources of additional resources, the other being
equity infusions or borrowings.  However, net income is the source that is more subject to
management control.  Institutions that consistently earn this strength factor for the Net
Income Ratio never grow their margin against adversity unless received from other
sources.

An institution earning a strength factor of one was able to cover its cash and non-cash
expenses during the year so it was able to fund their basic capital replacement needs.
However, it did not add to the resources that might be available to meet technology needs,
human resource capital investments or new program initiatives.  In even a modestly
inflationary period however, capturing only historical depreciation through operations
could be insufficient to meet capital replacement requirements since prices of existing
equipment would be increasing and would clearly not be the source for acquiring
technologically advanced replacements.

Net Income Ratio

Conclusions Drawn From a Strength Factor of Three

To earn the highest possible strength factor of three, a proprietary institution needs a Net
Income Ratio of at least .06 and a private non-profit institution needs a ratio of .04.  These
ratio results demonstrate that institutions not only lived within their means during the year
but added to their overall wealth.

For proprietary schools, the existence of operating profits indicate that the institution is
fulfilling one of its primary missions, to provide an economic return to its owners.  Owners
have an economic motivation to continue to invest in an institution that generates
operating profits.  In the non-profit sector, favorable ratio results may be an indicator that



endowment funds were invested wisely or that the institution simply operated within its
means, both positive indicators of financial health.

Institutions earning strength factors of three on the Net Income Ratio increased their
margin against adversity during the year.  Institutions that continually generate operating
surpluses improve their ability to meet their technology needs since the additional
resources enable them to purchase improved, more expensive new technology.  These
institutions’ revenues exceed their expenses, including the non-cash expenses so they are
continually funding their capital replacements.  Operating surpluses also provide resources
for funding new program initiatives and investments in human resources.

A Net Income Ratio strength factor of three represents relative strength in one
fundamental element of financial health: profitability.  Over time, continued profitability
will favorably impact all other fundamental elements of financial health.

Recommendations Customized to Business Segments
We have concluded that the strength factors for the Primary Reserve and Net Income
ratios should be customized for all business segments.  Strength factors for the Equity
Ratio are uniform between business segments.  In developing the strength factors, KPMG
considered the accounting and reporting requirements and the environment affecting
institutions in the different business segments.  In addition, the input received from
representatives of each sector and the empirical data detailed elsewhere in this report
shaped our final recommendations.

Strength Factors for Proprietary Institutions

Strength factors for the Primary Reserve and Net Income Ratios have been customized for
the proprietary and private non-profit business segments.

For the Primary Reserve Ratio in the proprietary business segment, a .15 ratio result is
necessary to earn a strength factor of three in contrast to the .30 ratio result necessary in
the private non-profit business segment.  The reasons for this differentiation are several.
Proprietary institutions should generally be able to obtain additional capital quicker than
private non-profit institutions.  Because these institutions are private businesses, owners
are free to invest cash to support operations at required levels.  In addition, these owners
can choose to leave earnings in the institution thus increasing expendable resources.
Private non-profit institutions, on the other hand, are dependent on contributions from
donors as the primary alternative to earnings as a source of capital.

Proprietary institutions also generally have shorter business cycles.  While a private non-
profit institution generally has a maximum of three or four semesters or quarters per year,
a proprietary institution may have new sessions starting at much shorter intervals.  The
shorter business cycles enable proprietary institutions to rely more on tuition revenues for



necessary liquidity and less on the reserves of liquid assets measured by the Primary
Reserve Ratio.

For the Net Income Ratio, proprietary institutions are held to a slightly higher standard on
both ends of the spectrum.  To earn a strength factor of three, a proprietary institution
needs a Net Income Ratio of .06 as opposed to .04 necessary for non-profit institutions.
For a strength factor of negative one, a proprietary institution needs a Net Income Ratio
of -.06 or worse whereas a private non-profit institution can incur operating deficits up to
-.08 before receiving the lowest possible strength factor.  Finally, differences in
depreciation expenses between the business segments dictate that a proprietary school
with a Net Income Ratio of -.03 receive a strength factor of zero.  Non-profit institutions
earn the zero strength factor with a ratio of -.04.

The Net Income Ratio measures the fundamental element of profitability.  Proprietary
institutions, by their nature are profit driven, that is, one of their primary missions, if not
their sole mission, is to provide an economic return to their owners.  It follows therefore
that proprietary institutions be held to a higher standard because operating profits provide
an indication that a school is fulfilling its basic mission in addition to simply adding
resources.  On the lower end of the scale, owners of proprietary institutions will often be
less willing to incur continuing operating losses whereas a non-profit institution may
accept operating deficits as a cost of fulfilling its mission.

The methodology is designed to capture the particular conditions and business realities of
each sector.  Although the Net Income Ratio strength factors are more stringent for the
proprietary business segment, the standards for the Primary Reserve Ratio are less so.  In
viewing the methodology as a whole, the different standards offset each other to some
extent, thereby keeping it equitable to all institutions regardless of business segment.

Strength Factors for Private Non-Profit Institutions

For private non-profit colleges and universities, the Primary Reserve Ratio necessary to
earn a strength factor of three is .30.  Throughout KPMG’s experience with private non-
profit colleges and universities, the .30 ratio result has traditionally been held as a
minimum standard for judging financial health.  The business cycle for colleges and
universities is generally based on two or three semesters or quarters per year.  Since there
is a longer period of time between receipt of new revenue for institutions in this business
segment, they must maintain greater amounts of liquid resources to fund short term
operations.

Although the Primary Reserve Ratio necessary for a private non-profit institution to earn a
strength factor of three is twice that of the proprietary school standard, 62% of the
colleges and universities in our sample have ratios in excess of .30.  Although the
distributions are not used as the sole basis for setting the strength factors, they do support
the overall reasonableness.  The empirical evidence compiled for this project shows a



greater amount of fixed assets in the private non-profit business segment so for those
institutions, the amount of expendable resources on hand takes on greater importance.

For the Net Income Ratio, non-profit institutions need a .04 to earn the highest possible
strength factor of three.  Proprietaries need a .06 for the same strength factor.  Non-profit
institutions are not created for the purpose of generating economic returns for its owners.
In fact, very stringent tax rules apply to preclude any private “inurement” to trustees,
management, or employees of non-profit institutions.  In recent years, stock market
returns have been very good so institutions included in this project’s sample may have
inflated Net Income Ratios as a result of investment gains from their permanent
endowments.  In future years, if stock market returns decrease, the methodology’s
strength factors for non-profit institutions should still be appropriate.

Strength Factors for Hospitals

Accounting and reporting requirements for non-profit hospitals are similar in most regards
to the standards set applied to private non-profit colleges and universities.  The strength
factors are therefore the same.  Likewise, strength factors for profit seeking hospitals are
the same as those set for proprietary institutions.

Basis for Recommendations

Relationship to ED Objectives

ED’s objectives for this project were paramount in the development of the strength
factors.  With the original methodology, the objective was to categorize institutions along
the spectrum of financial health to help ED efficiently exercise its regulatory
responsibilities.  With the methodology recommended in this document, the focus is on
differentiating institutions on the lower end of the spectrum while providing a more
general standard of financial health.  Given the new objective, we based our
recommendations on input from the higher education community, empirical data, evidence
of factors leading to closed schools, KPMG experience and judgment, and discussions
with ED personnel.

Empirical Evidence

The empirical data obtained during this project demonstrates a few key issues.  First, a
large proportion of institutions in the proprietary business segment appear to be very
thinly capitalized.  Almost 10% have negative equity.  Private non-profit institutions, on
the other hand, appear to have much greater equity supporting their operations and a
significant component of that equity appears to be land, building, and equipment.



Using the recommended strength factors, Primary Reserve Ratio results are distributed as
follows:

Sample Size = 395
Private Non-Profits

Sample Size = 507
Proprietaries

Strength Factors Number Percentage Number Percentage
-1.00 - -.01 40 10% 74 15%
0.00 - .99 28 7% 101 20%

1.00 - 1.99 39 10% 143 28%
2.00 - 3.00 288 73% 189 37%

Using the recommended strength factors, Equity Ratio results are distributed as follows:

Sample Size = 395
Private Non-Profits

Sample Size = 507
Proprietaries

Strength Factors Number Percentage Number Percentage
-1.00 - -.01 6 1% 46 9%
0.00 - .99 7 2% 92 18%

1.00 - 1.99 18 5% 104 21%
2.00 - 3.00 364 92% 265 52%

Using the recommended strength factors, Net Income Ratio results are distributed as
follows:

Sample Size = 395
Private Non-Profits

Sample Size = 507
Proprietaries

Strength Factors Number Percentage Number Percentage
-1.00 - -.01 32 8% 9 2%
0.00 - .99 37 9%% 89 18%

1.00 - 1.99 83 21% 118 23%
2.00 - 3.00 243 62% 291 57%

Addressing Respondents’ Concerns and Suggestions

In formulating the strength factors recommended for this methodology we addressed a
number of major concerns raised by the higher education community during the NPRM
comment period.  First, in the NPRM methodology there were five thresholds, or what are
now called strength factors.  Every ratio result produced one of five strength factors (1, 2,
3, 4, or 5), with no possible strength factors between them.  Many commenters believed
that five strength factors were insufficient to adequately differentiate between institutions.
For example, for any particular ratio, the difference between an institution that barely
earned a factor of three and an institution that almost earned a factor of three was very



small but there was a 20% difference in the strength factors they earned.  By creating forty
incremental thresholds, the new strength factors address this concern of respondents to the
NPRM.

Many commenters felt that many of the former thresholds were generally too high.
Specifically, in order to earn a Net Income Ratio threshold of five (highest possible) under
the original methodology, a proprietary school needed a Net Income Ratio result of at
least .12.  Some commenters believed that by requiring such high profitability, the
methodology gave schools an incentive to maintain high profits at the expense of program
quality.  They also argued that most proprietary institutions did not earn that high a profit.
The empirical data collected in this project seems to support that argument.  It shows that
over 50% of the institutions in the sample have a net income ratio of less than .05.  With
the new methodology, a proprietary school only needs a ratio result of .06 to earn the
highest possible strength factor.  In addition, the new methodology allows proprietary
institutions to incur minor losses yet still earn points toward their final composite score.

Representatives from the proprietary business segment generally felt that the thresholds
for the Primary Reserve Ratio were too high as well.  Some even felt that existing tax
regulations concerning the accumulated earnings tax would penalize proprietary
institutions for retaining enough liquid capital necessary to be classified as financially
healthy by the methodology.  Results of the new empirical data, the methodology’s new
regulatory objective, and reduced time horizon led KPMG to reduce the these strength
factors.  With this methodology, a proprietary school with a Primary Reserve Ratio result
of .15 earns the highest possible strength factor whereas with the original methodology, a
school needed a result of .30 to earn a threshold factor in the middle of the range.
Lowering the strength factors is consistent with the community’s responses.

As for the private non-profit business segment, strength factors for the Net Income Ratio
have been modified allowing institutions to incur minor losses yet still earn points toward
their final composite score.  Empirical data showing that on average, depreciation is equal
to four percent of a non-profit institution’s revenues supports this modification.

Many representatives from the private non-profit sector objected to the former
methodology’s strength factors being set higher for institutions whose financial statements
were prepared based on the new FASB Statements No. 116/117 standards than for those
using traditional fund accounting.  In the original methodology, a school whose financial
statements were prepared in accordance with FASB Statements No. 116/117 needed a
Primary Reserve Ratio of .50 to receive a “financially healthy” strength factor whereas a
ratio of .30 sufficed for schools employing the traditional fund accounting model.  For the
institutions that ED wants to focus on with this new methodology, i.e. those in financial
distress, there is no evidence to suggest that the new accounting rules for recognizing
investment gains incorporated in SFAS Nos. 116/117 have a material impact.  This, in
conjunction with input from the community, contributed to our decision to set a Primary
Reserve Ratio of .30 as the result necessary to earn the highest possible strength factor.



Some commenters felt that the difference in strength factors between business segments
caused the methodology to treat those in the proprietary business segment unfairly.
Strength factors for one of the three ratios, the Equity Ratio, are identical between
business segments.  Net Income Ratio strength factors are more demanding for proprietary
institutions but the standards for the Primary Reserve Ratio are less stringent than those
set for the private non-profit business segment.  These differences tend to offset each
other so the strength factors together impose appropriate and comparably stringent overall
standards to each business segment.

5 Ratio Weighting
Chapter Outline

Recommendations
Description of the Weighting Percentages
Recommendations Customized to Business Segments

Weighting Percentages for Proprietary Institutions
Weighting Percentages for Private Non-Profit Colleges and Universities
Weighting Percentages for Hospitals

Basis for Recommendations
Alternative Weighting Percentages Analyzed

Proprietary Institutions
Private Non-Profit Institutions

Recommendations
In the third step of the recommended methodology, the strength factors for each ratio are
multiplied by weighting percentages.  With the weighting percentages, the methodology
make some ratios, and the fundamental elements of financial health that they measure,
more important than others.  As with the ratios and strength factors, the weighting
percentages are customized to accommodate structural differences found in each business
segment.

The recommended weighting percentages are as follows:

Proprietary
Institutions

Private Non-Profit
Institutions

Primary Reserve Ratio 30% 40%
Equity Ratio 40% 40%
Net Income Ratio 30% 20%



Description of Weighting Percentages
Strength factors allow for comparison between ratios by placing all ratio results on a
common scale.  Weighting percentages, on the other hand, make possible the comparison
of institutions in different business segments by recognizing the relative importance of
particular fundamental elements of financial health.  The Final Composite Score chapter
will describe in full detail the meaning of the score based upon the combination of strength
factors and weightings for each business segment.

Financial responsibility, as required by statute, is measured annually and is based on the
audited financial statements submitted in accordance with GAAP.  In reviewing a financial
statement, the most important question to be answered is: Was the institution healthy as of
the balance sheet date?  The reason why this is the most important question is that the
balance sheet captures a cumulative snap shot of all resources amassed by an institution
that will be available in the future to support its mission.  Therefore, the two ratios
(Primary Reserve and Equity) which directly answer this question and which measure four
of the five fundamental elements of financial health have been weighted higher than the
profitability indicator, the Net Income ratio.  In the proprietary business segment, these
two ratios combined receive 70% of the weighting.  In the private non-profit business
segment, their combined weighting is even greater, 80%.

Recommendations Customized to Business Segments
Strength factors, discussed in the preceding section, do not differ substantially between
business segments and the weighting percentages are substantially the same as well.
However, the weighting percentages have been customized to accommodate some
fundamental institutional differences.

Profitability, a fundamental element of financial health is more important to schools in the
proprietary segment since one of their (if not their sole) primary missions is to generate an
economic return to their owners.  Therefore, the Net Income Ratio has a 30% weighting
for proprietary schools as compared to 20% for private non-profit colleges and
universities.  Likewise, expendable capital as measured by the Primary Reserve Ratio is
more important to private non-profit colleges and universities.  Schools in this business
segment do not have access to the same capital markets as their proprietary counterparts
and must rely on operating surpluses or donor contributions for operating capital.  In
addition, their operating cycles are generally tied to a limited number of terms or
semesters which are longer than a month or two.  Thus, the Primary Reserve Ratio has a
40% weighting for private non-profits and 30% for proprietary institutions.  The Equity
Ratio receives the same 40% weighting in both business segments.

Weighting Percentages for Proprietary Institutions



For proprietary schools, the weighting percentages are:

Recommended
for this

Methodology
NPRM

Methodology
Primary Reserve Ratio 30% 20%
Equity Ratio 40% 30% (Viability Ratio)
Net Income Ratio 30% 50%

These weightings are different from the weightings proposed in the NPRM methodology.
Most importantly, the new weighting represents a shift from considering net income as the
single most important factor to focusing on equity (balance sheet strength) as the key
element.  This concept was confirmed by various representatives of the proprietary
business sector who voiced concern that the Net Income Ratio weighting was too high.
They believed that placing such emphasis on profitability would encourage proprietary
institutions to cut back on educational expenses, thus shortchanging students and lowering
the quality of education.  In fact, the financial reviews of accrediting agencies such as the
Accrediting Council for Independent Colleges and Schools (ACICS) and the Accrediting
Commission of Career Schools and Colleges of Technology (ACCSCT) focus first, and
foremost, on equity and on profitability second.  This observation reinforced our own view
gleaned from our review of the empirical data reviewed in chapter three that balance sheet
strength, as measured by the Primary Reserve and Equity ratios, is the most important
factor in selecting the weighting percentages.

In order for the combination of the Primary Reserve and Equity ratios (measure of four
fundamental elements of financial health) to have significance, their relative importance
was increased from 50% in the NPRM to 70% in this methodology.  The 70% was then
allocated between the two ratios as follows: (1) Primary Reserve ratio (30%) and (2)
Equity ratio (40%).  Because of their ability to obtain capital for their business and
generally shorter business cycles, we determined that the Equity Ratio should have more
importance than the Primary Reserve ratio for schools in the Proprietary sector.

Weighting Percentages for Private Non-Profit Colleges and Universities

For private non-profit institutions, the weighting percentages are:

Recommended
for this

Methodology
NPRM

Methodology
Primary Reserve Ratio 40% 55%
Equity Ratio 40% 35% (Viability Ratio)
Net Income Ratio 20% 10%

These weighting percentages place less emphasis on the Primary Reserve Ratio and more
on the Net Income Ratio than the percentages used in the NPRM methodology.



Numerous concerns were expressed by representatives of private non-profit institutions
that a 55% weighting for the Primary Reserve Ratio was too high.  They argued that such
a weighting would produce a disincentive to invest internal funds in plant, even if the
assets were revenue producing assets, such as dormitories.  The empirical data in the
Financial Ratios chapter confirms that much of the capital of this sector appears to be
land, building, equipment and permanently restricted endowment.  Therefore, the
combined weighting for the two balance sheet ratios in this methodology is 80% (40%
each).  This weighting scheme reflects the importance expendable capital, measured by the
Primary Reserve Ratio, while acknowledging the value of less liquid assets measured by
the Equity Ratio.

Ten percent additional weighting was given to the Net Income ratio from the methodology
to give credit in the methodology to those institutions who had smaller amounts of balance
sheet resources, yet were generating surpluses from operations.

Weighting Percentages for Hospitals

The accounting and reporting requirements for non-profit hospitals are substantially the
same as for non-profit colleges and universities.  Their overall structure and mission is also
similar in most regards so the weighting percentages for non-profit hospitals are the same
as for non-profit colleges and universities.  Likewise, weighting percentages for profit
seeking hospitals are the same as those established for proprietary schools.

Basis for Recommendations
As indicated above, KPMG relied heavily on its own experience, professional judgment,
and comments received from professionals in the higher education community in
developing these weighting percentages.  In addition, we used the empirical data obtained
during this project to test the reasonableness of our conclusions.  The fact that 5%
fluctuations in weighting percentages produced insignificant differences in schools’ final
composite scores seems to confirm or corroborate their overall reasonableness.

6 Final Composite Score
Chapter Outline

Recommendations
Description of the Final Composite Score

Returning to the Fundamental Elements of Financial Health
Recommendations Uniform Between Business Segments
Different Ways to Earn a Similar Composite Score



Satisfying the Ratio Test
Not Satisfying the Ratio Test (Alternatives)
One Composite Score Versus a Range of Composite Scores

Conclusions Drawn From Composite Scores
Institutions With Final Composite Scores Around .90 or Below
Institutions With Final Composite Scores Around 1.00
Institutions With Final Composite Scores of 1.50 or Above

Recommendations
In the fourth and fifth steps of the methodology, the products derived from multiplying the
strength factors by the weighting percentages are added together to form a composite
score.  Comparing that composite score to the regulatory standard that ED establishes will
determine the institution’s position relative to the financial responsibility standards.

Description of the Final Composite Score
The methodology provides ED with a mechanism that measures institutions’ overall
financial condition and can be used to set a regulatory standard, or minimum of financial
health.  KPMG has recommended financial ratios, strength factors, weighting percentages,
and a methodology for combining all elements into one composite score.  The final
determination point or range of points at which the Secretary deems institutions to be
financially responsible must be based on the amount of risk that ED wishes to bear.  No
other judgment can be substituted for that ultimate appetite for risk because ultimately ED
will bear the sole burden of the decision on risk assumption.

The methodology delineates institutions, in relation to each other, by assigning an overall
score from negative one to three to each one.  Schools that earn a composite score of
greater than 2.00 pose a negligible risk of precipitous closure, inability to deliver
educational services, or inability to handle administrative responsibilities.  Institutions
earning a composite score of less than .50 represent a clear risk of all three, absent other
factors such as capital infusions from another source.

It is important to note that, regardless of where or how ED ultimately decides to set the
regulatory test of financial responsibility, there will probably be some institutions that pass
the financial responsibility test yet will not be able to meet the statutory standard or will
precipitously close in the following twelve to eighteen months.  Some institutions that fail
the ratio test may in fact be capable of delivering quality educational services to students
for another eighteen months and beyond.  No methodology is capable of being perfectly
predictive because there are individual factors creating circumstances in specific
institutions that cannot be accounted for entirely.  For these and other reasons, ED may
decide to establish a range of composite scores rather than one precise point for
determining financial responsibility.  A range of intermediate scores could provide for



greater differentiation between those schools that clearly satisfy the ratio test and those
that do not.  The methodology fits the needs of ED well because it provides a scale of
relative health, gives a systematic measure, and is reliable across a wide range of
institutions.

Returning to the Fundamental Elements of Financial Health

In the first step of the methodology, ratios designed to measure fundamental elements of
financial health are calculated.  The subsequent steps of the methodology, strength factors,
weighting percentages, and composite scores, are arithmetic tools that enable the
individual ratio scores to be added together into one final composite score.  Thus, the final
composite score can be viewed as a measure of all the fundamental elements of financial
health taken as a whole.  Relative strength in any one element may be offset by weakness
in others so the overall financial health of an institution is reflected in, or reduced to, one
composite score.  This idea is shown graphically on the following page.

Liquidity Profitability Ability to BorrowViability Capital Resources

Fundamental Elements of Financial Health

Directly
Measured 

By

Primary Reserve Ratio Equity RatioNet Income Ratio

Directly 
Measured By

Final composite score reflects relative overall financial condition.

-1.00 3.00Financially Weaker Financially Stronger

Strength factors and weighting percentages combine the individual ratio results into one
composite score that reflects the relative strength of all the fundamental elements as a whole.
Strength or weakness in any one element can be off set by strength / weakness in another.

Directly 
Measured By

Recommendations Uniform Between Business Segments

The fourth and fifth steps of the recommended methodology are uniform between the
business segments.  In these steps, strength factors are multiplied by weighting
percentages and added together to form a final composite score.  The mechanics of these
steps and the range of final composite scores are the same for all business segments.



Different Ways to Earn a Similar Composite Score

The methodology is designed to measure institutions’ overall financial condition.
Institutions participating in Title IV programs vary greatly in operating size, mission,
ownership structure, and operating environment, so overall financial health can therefore
be demonstrated in a variety of different ways.  The methodology allows for institutions to
offset relative weakness in particular ratios (and therefore fundamental elements of
financial health) with strength in other ratios.

Consider the following three hypothetical institutions with significant structural differences
between them but all of whom receive a similar final composite score.  For illustrative
purposes, we have selected a final composite score around 1.00 to demonstrate the
interaction of the ratios.

Institution A: Private Non-Profit Institution

Ratio Result
Strength
Factor

Weighting
Percentage Product

Primary Reserve .10 1.00 40% .40
Equity .167 1.00 40% .30
Net Income 0.00 1.00 20% .20
Final Composite Score 1.00

With this first hypothetical example, Institution A’s ratio results all generated strength
factors of 1.00 and it is a matter of arithmetic therefore that their weighted products will
add up to 1.00.  This institution’s expendable resources measured by the Primary Reserve
Ratio indicate that the institution could continue operations for approximately 38 days
without additional revenue or support.  The Equity Ratio result of .167 shows that for
every $10.00 of assets, there are approximately $8.33 in liabilities so the value of the
institution’s assets exceeds its liabilities but not by a large margin.  The Net Income Ratio
of 0.00 shows that the institution lived within its means during the year but that it did not
add substantially to its margin against adversity.

Institution B: Proprietary Institution
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve -.003 -.10 30% .-.03
Equity .076 .40 40% .16
Net Income .058 2.90 30% .87
Final Composite Score 1.00

In this second example, Institution B’s balance sheet ratios (Primary Reserve and Equity)
are materially weaker than those of Institution A.  However, the Net Income Ratio of .058



indicates relative strength in the area of profitability and the resultant strength factor of
2.90 offsets the lower strength factors for the Primary Reserve and Equity ratios.
Although this institution’s margin against adversity is proportionately less than Institution
A’s, its operations generated a surplus during the year and added to the institution’s
wealth.  If this institution continues to operate this way, it will improve its balance sheet
ratios because it will be continually adding to its own wealth.  The profits generated by
institution B also provide a motivation for its owners to invest additional capital or make
other commitments to its success.



Institution C: Proprietary Institution
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .068 1.30 30% .39
Equity .312 1.80 40% .72
Net Income -.038 -.30 30% -.09
Final Composite Score 1.02

In this third and final example, Institution C has not lived within its means during the year
and therefore earned a negative strength factor for the Net Income Ratio.  However, its
two balance sheet ratios generated higher strength factors than those for Institutions A&B.
The combined weighting for those two ratios, 70%, make the effect of incremental
changes in them greater than for the Net Income Ratio which is only weighted 30%.  This
institution did not live within its means during the year but has a slightly greater margin
against adversity built up.

All three of the examples above represent institutions that fall very near each other on the
spectrum of financial health even though they are in different business segments.  The
examples are intended solely to demonstrate how relative weakness in one component of
financial health can be offset by strength in another.

Satisfying the Ratio Test

The recommended methodology is intended to be used in such a way that institutions
earning a particular composite score set by ED may be deemed to be in compliance with
ED’s financial responsibility standards assuming the absence of all other exceptional
circumstances, e.g. qualified auditor opinion, excessive program review liabilities, etc.

Not Satisfying the Ratio Test (Alternatives)

Using the recommended methodology, institutions earning a final composite score of less
than the particular composite score set by ED would be expected to demonstrate financial
responsibility through some other means.  Historically, schools that failed the test(s) of
financial responsibility were required to post a letter of credit and the recent NPRM raised
the possibility of personal or corporate guarantees.  KPMG makes no recommendations
concerning these potential other means of demonstrating financial responsibility because
they are beyond the scope of this engagement.



One Composite Score Versus a Range of Composite Scores

In the August 1, 1996 report, KPMG recommended a methodology using financial ratios
that ED could use to efficiently exercise its financial oversight responsibility.  That
methodology placed all institutions into four categories:

• exemplary financial condition;

• financially sound;

• potential problem; and

• immediate problem.

Schools deemed to be in exemplary financial condition were separated from those deemed
to be immediate problems by a wide range of scores and two intermediate categories,
financially sound and potential problem.

In using this methodology as a basis for new financial responsibility regulations, ED may
choose to set one particular composite score, above which a school would be deemed to
be in compliance with financial responsibility standards.  ED might also select a composite
score, below which a school would be expected to demonstrate financial responsibility
through some other means.  Those two points might be the same point or they could be
separated by a range of composite scores.  The financial health of schools with composite
scores within that range would be uncertain.  A range of scores would provide greater
differentiation between schools that satisfy the ratio test and those that do not, but it could
also impose additional administrative responsibilities on ED.  Just as the final
determination point must be based on the amount of risk that ED wishes to bear, the
responsibility for deciding whether to set one particular composite score or a range of
composite scores also rests with ED.  KPMG makes no recommendations concerning the
selection of a particular composite score or range of composite scores.

Conclusions Drawn From Composite Scores
An institution’s final composite score is an arithmetic reflection of its overall financial
condition on a scale from negative one to positive three.  Schools earning composite
scores toward the lower end of the scale pose a greater risk of precipitous closure or
inability to deliver educational services than schools at the opposite end of the scale.
Thus, in forming conclusions about any particular school’s overall financial condition, it is
important to understand that the composite scores reflect general areas on the spectrum of
financial health.

As with the strength factors and weighting percentages that are integral components of
each composite score, the use of estimates, professional judgment, and the subjective
nature of financial statements prohibits an answer to a question such as “What’s the
difference between a final composite score of 1.25 and 1.26?”  However, as the difference
between their composite scores become greater, answers to such questions become



clearer.  The rest of this section is devoted to answering questions like what are the
general characteristics of schools with composite scores below .90 and those with
composite scores above 1.50?  What are the general characteristics of institutions
receiving a composite scores around 1.00?

Institutions With Final Composite Scores of .90 or Below

The characteristics of proprietary and non-profit colleges and universities included in the
sample with composite scores of .90 or less are as follows:

Proprietary
institutions

Private Non-
Profit

Institutions
No. of schools at .90 or lower 100 23

No. of schools with negative expendable
resources 67 20

No. of schools with negative equity
(adjusted for Equity Ratio) 47 5

No. of schools with no net income or a loss 50 19

Of the 100 proprietary institutions listed above, 29 were negative on one ratio, 36 were
negative on two ratios, and 18 were negative on all three ratios.

The profile of the 23 non-profit institutions indicates that 6 were negative on one ratio, 13
were negative on two ratios, and 3 were negative on all three ratios.

These institutions have not demonstrated an ability to consistently earn money and/or
retain any earnings in the institution.  Generally they have illiquid balance sheets, which is
demonstrated by not only considering acid test type assets, but all expendable resources,
which will generally be a better test of liquidity because it acknowledges that management
intervention can bring these assets into play if necessary.  This includes items that could, in
some short period, be converted to cash.

The following case studies represent actual schools included in the sample and are
presented to further clarify the general characteristics of schools with composite scores of
.90 or less.  Note that in computing the final composite score for all institutions in the
appendix, KPMG used an algorithm that approximates the strength factor tables.  That
algorithm produced some rounding differences so the final composite scores may vary
slightly.

Proprietary Institution #54



Ratio Result Strength
Factor

Weighting
Percentage Product

Primary Reserve -.08 -1.00 30% -.30
Equity .08 .40 40% .16
Net Income .02 1.70 30% .51
Final Composite Score .37

This institution has nearly $12,000,000 in total assets and approximately $11,000,000 in
liabilities so it has a proportionately small amount of equity as shown by the Equity Ratio.
The Primary Reserve Ratio is negative because the small amount of equity the institution
does have is invested in plant assets.  The school’s shortage of equity will make it difficult
to borrow additional money at market terms (i.e. a debt to equity ratio of 11 to 1 is well
above the RMA means).  This institution has no cushion against adversity and although it
lived within its means during the year, its operations are not profitable enough to make up
for the lack of resources.

The ratios indicate relative weakness in all fundamental elements of financial health except
profitability.  The institutional ability to continually earn profits will be reflected in the
balance sheet ratios in future years.

Proprietary Institution #73
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .01 .20 30% .06
Equity .03 .10 40% .04
Net Income .02 1.70 30% .51
Final Composite Score .61

This institution is significantly smaller than the first with approximately $1,000,000 in total
assets.  The school has just $89,000 in total equity, $40,000 of which is comprised of
goodwill and $23,000 in related party receivables.  Thus, a negligible amount of its assets
are not subject to claims of third parties.  The Primary Reserve Ratio indicates that the
school has sufficient liquid resources to cover four days of operations.  As with the
previous institution, this institution has a negligible margin against adversity and its
operating profits are not enough to compensate.

Again, the ratios indicate relative weakness in all fundamental elements of financial health
except profitability.



Proprietary Institution #97
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .03 .60 30% .18
Equity .066 .30 40% .12
Net Income .03 2.00 30% .60
Final Composite Score .90

This school has total assets of around $850,000 and, as its composite score reflects, it is in
relatively better financial condition than the first two proprietary institutions discussed
here.  However, the ratio results indicate a similar (although not as severe) relative
shortage of expendable resources and equity.  Its Primary Reserve Ratio indicates that it
has sufficient liquid assets to fund operations for about eleven days without additional
revenue or support.  As is the case with the first two schools, this institution’s lack of
equity may make it difficult to borrow additional funds at market rates.  Although the
school lived within its means during the year, its operations did not generate sufficient
resources to compensate for its balance sheet weakness.

This institution’s ratios indicate relative weakness in all fundamental elements of financial
health except profitability.

Private Non-Profit Institution #19
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve -.06 -.10 40% -.04
Equity .39 2.30 40% .92
Net Income -.017 .50 20% -.10
Final Composite Score .78

Two out of this institution’s three ratios are negative indicating relative weakness in three
out of five fundamental elements of financial health; viability, liquidity, and profitability.
This institution has net plant assets of $820,000 which is greater than the value of its
unrestricted net assets.  The institution has less than $200,000 in permanent endowment.
Although the school has some equity in its plant assets as reflected by the Equity Ratio, it
has a negative amount of expendable resources.  If this institution had lived within its
means and added just slightly to its wealth, the combined strength of the Net Income Ratio
and Equity Ratio may have been sufficient to offset its unfavorable Primary Reserve Ratio.

The ratios for this institution demonstrate relative weakness in three out of the five
fundamental elements of financial health, viability, liquidity, and profitability.  Its relative
strength in the other fundamental elements, ability to borrow and capital resources,  does
not materially offset the other weaknesses.

Institutions With Final Composite Scores Around 1.00



As discussed earlier, institutions can earn a final composite score of 1.00 in a number of
ways.  A strength factor of one for any particular ratio indicates a lesser degree of
weakness than a strength factor of zero or negative one.  Strength factors of three equate
to the minimum ratio necessary to form a conclusion of financial health.  Strength factors
of zero equate to ratios that are unfavorable enough to warrant no points being generated
toward the final composite score.  Farther down the spectrum, strength factors of less than
zero indicate ratios that are so unfavorable that strength must be demonstrated in other
ratios for positive points to be generated toward the final composite score.  Therefore,
final composite scores of one point to an area on the spectrum of financial health that is
greater than zero, i.e. points have been generated toward the final composite score, but
substantially less than three, the maximum score possible.

The following case studies represent actual schools included in the sample and are
presented to further clarify the general characteristics of schools with composite scores
around 1.00.  As noted earlier, in computing the final composite score for all institutions in
the appendix, KPMG used an algorithm that approximates the strength factor tables.  That
algorithm produced some rounding differences so the final composite scores may vary
slightly.

Proprietary Institution #112
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .02 .40 30% .12
Equity .16 .90 40% .36
Net Income .02 1.70 30% .51
Final Composite Score .99

Proprietary Institution #113
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .012 .20 30% .06
Equity .120 .70 40% .28
Net Income .036 2.20 30% .66
Final Composite Score 1.00



Proprietary Institution #114
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .09 1.80 30% .54
Equity .33 1.90 40% .76
Net Income -.06 -1.00 30% -.30
Final Composite Score 1.00

Private Non-Profit Institution #29
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .12 1.20 40% .48
Equity .24 1.40 40% .56
Net Income -.04 0.00 20% 0.00
Final Composite Score 1.04

In the first two examples above, proprietary institutions #112 and 113, the relative
weakness demonstrated in their balance sheet ratios (Primary Reserve and Equity) indicate
that they have little, if any, margin against adversity.  However, they are both profitable
enough that the owners may be motivated to invest in the schools and commit to their
success.  Continued profitability at this level could slowly build up these institutions’
margin against adversity.  Proprietary institution #113 is substantially larger with total
expenses of $11,500,000 than proprietary institution #112 whose expenses were
#$150,000 but their relative financial condition is similar.

In the third example, proprietary institution #114’s, balance sheet ratios are more
favorable than the first two but its operating loss was large enough to generate negative
points toward the final composite score.  This institution has sufficient expendable
resources to continue operations for approximately thirty-two days without receiving
additional revenue or support.  The Equity Ratio of .33 indicates the institution has $1.00
in assets for every $.66 in liabilities.  This excess of assets over liabilities represents greater
commitment on the owners part than the first two examples because a proportionately
higher amount of their resources are at risk.  The operating loss is significant though and if
continued will consume the expendable resources and equity shown in the first two ratios.
This institution had total assets of $116,000.

The last example, private non-profit institution #29, is of a private non-profit institution.
In comparing this institution to private non-profit institution #19 discussed in the
preceding section that described schools with composite scores of .90 or below, the major
difference is in their proportional amount of expendable resources.  This school’s Primary
Reserve Ratio indicates that it could continue operations at its current level for
approximately forty-four days without receiving additional revenue or support.  This
school’s four percent loss indicates that it did not live within its means during the year.
Although the loss of $3,400,000 was comprised largely of approximately $3,000,000 in
depreciation expenses, its operations are not funding its minimal capital replacement



needs.  In both of the last two examples here, had the schools just lived within their means
during the year, their final composite score may have significantly improved.

All of the examples above demonstrate that the schools had insufficient margin against
adversity (expendable and other assets) to earn higher final composite scores.  Even the
third proprietary school listed, proprietary institution #114, had insufficient balance sheet
ratios to off set its sizable operating loss.

Institutions With Final Composite Scores of 1.50 or Above

The characteristics of a group of proprietary and private non-profit institutions included in
the sample with composite scores of 1.50 or more follows.  For illustration, we selected
the first thirty institutions in each sector with composite scores of 1.50 or more.  These
institutions provide insight into the characteristics of a group of financially improved
institutions as compared to those with composite scores below .90.

First 30 Schools with Composite
Scores of 1.50 or Above

Proprietary
institutions

Private Non-
Profit

Institutions
No. of schools 30 30

Range of calculated scores 1.51 - 1.72 1.50 - 2.10

No. of schools with positive
expendable resources 29 26

No. of schools with positive equity
(adjusted for Equity Ratio) 30 30

No. of schools with
positive net income 21 18

As can be seen, this next group of schools exhibits distinctly improved financial health
over the institutions with scores under .90.  While some significant structural financial
health issues exist with these institutions, ED’s time horizon for assessment of twelve to
eighteen months indicates that these schools are in relatively better financial condition than
the schools with scores under .90.

Beyond the institutions summarized above, the vast majority of the sampled institutions
are clearly in better financial health.  Institutions with a composite score of 2.00 or better
totaled 253 (out of 507) for the proprietary schools and 313 (out of 395) for private non-
profits.

The key differentiating factor between institutions with composite scores below .90 and
those with composite scores over 1.50 is the demonstrated ability of the institutions to



retain some wealth in the institution which is demonstrated by the Equity Ratio.  Note that
all of the institutions with a composite score of 1.50 and higher have a positive Equity
Ratio.  Of the institutions with a composite score of .90 or less, 47 of the proprietary
institutions and 5 of the private non-profit institutions had a negative Equity Ratio.  Since
this is calculated net of intangibles and related party items, the wealth represents items that
the institution can claim readily, as its equity, although some components may be
somewhat illiquid.

The following case studies represent actual schools included in the sample and are
presented to further clarify the general characteristics of schools with composite scores of
1.50 or more.  Note that in computing the final composite score for all institutions in the
appendix, KPMG used an algorithm that approximates the strength factor tables.  That
algorithm produced some rounding differences so the final composite scores may vary
slightly.

Proprietary Institution #195
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .15 3.00 30% .90
Equity .08 .40 40% .16
Net Income .02 1.70 30% .51
Final Composite Score 1.57

This institution’s Primary Reserve Ratio has generated the maximum number of points
toward the composite score.  Its total expenses for the year were only approximately
$500,000 yet it had total assets of approximately $1,000,000.  Since total expenses are the
denominator of the Primary Reserve Ratio, a small amount of expenses reflects small
operating size and results in a  favorable Primary Reserve Ratio.  This entity bought
another school during the year so its expenses were relatively low in relation to its assets.
Its Equity and Net Income ratios are moderate and neither of them are weak enough to
generate negative points.  This institution has sufficient liquid resources to continue
operations at its current level for approximately fifty-five days without receiving additional
revenue or support.

This institution demonstrates relative strength in two out of five fundamental elements of
financial health, viability and liquidity, and does not show extreme weakness in any of the
other fundamental elements.

Proprietary Institution #227
Ratio Result Strength

Factor
Weighting
Percentage Product

Primary Reserve .01 .20 30% .06
Equity .71 3.00 40% 1.20
Net Income .02 1.70 30% .51



Final Composite Score 1.57

This institution’s Equity Ratio, by itself, generates 1.20 points toward the final composite
score.  This school has approximately $181,000 in total assets, $118,000 of which is
comprised of plant assets.  However, on the liability side of the balance sheet, the school
has no long-term debt; there are no third party claims against their plant.  This fact
contributes to a relatively unfavorable Primary Reserve Ratio because so much of the
institution’s resources are non-expendable but a strong Equity Ratio since there is such a
small amount of liabilities.  Since neither the Equity nor Net Income ratios are weak
enough to generate negative points, the relative strength shown by the Equity Ratio is
sufficient to place it higher on the spectrum of financial health than institutions with final
scores closer to 1.00.  This is a good example of an institution that has retained wealth
over time.  Although the Primary Reserve Ratio indicates a relative shortage of
expendable resources, the Equity Ratio indicates that for every $1.00 of assets there is
$.29 in liabilities.  This excess of assets over liabilities should make it easier for this school
to borrow money at market rates.  It also implies a capital resource base upon which the
school can build for the future.

This institution demonstrates relative strength in two out of five fundamental elements of
financial health, ability to borrow and capital resources, and does not show extreme
weakness in any of the other fundamental elements.

7 Other Considerations
Chapter Outline

Validation of Methodology With Outside Source
Other Methodologies, Ratios, and Factors Considered

Other Methodologies
Other Ratios
Other Factors

Closed School Data and Trend Analysis

Validation of Methodology With Outside Source
For the institutions included in this engagement’s sample, we compared their final
composite score with the score they received using Dun & Bradstreet’s (D&B) Financial
Stress Class and Credit Score Class.

D&B’s Financial Stress Class are statistically derived values that are comprised to reflect
the likelihood of a business ceasing operations without paying creditors in full, or seeking



bankruptcy protection within the next eighteen months.  The Financial Stress Class relies
on both financial and non-financial information including age of business, payment trends,
financial ratios, and public records.  Their Credit Score Class is designed to assess the
probability of a firm paying its bills in a severely delinquent manner (90+ days past terms)
over the next twelve months.  Elements of information used for the Credit Score Class
include demographic information, number of employees, payment experience, and age of
payments in relation to terms.

In comparing the final composite scores calculated using KPMG’s recommended
methodology to scores derived from D&B’s Financial Stress Class and Credit Score Class,
certain arithmetic or statistical challenges arose.  Namely, how does this methodology’s
scale equate to D&B’s scales?  How does one quantify the correlation between the three
scales?

It appears, using non-statistical methods, that the correlation between this methodology’s
composite scores and D&B’s indexes is higher (more closely correlated) than the
correlation between the NPRM scores and D&B’s indexes.  Further, there appears to be a
reasonable degree of correlation between this methodology’s scores and D&B’s indexes.
It is important to note however, that the fundamental objective or purpose of D&B’s
indexes is different from this methodology’s objective and the scores are compiled using
mutually exclusive information.  That is, non-financial information like payment history or
age of business, used in the D&B indexes is not readily obtainable from general purpose
financial statements upon which this methodology is based.

Other Methodologies, Ratios, and Factors Considered
In developing the recommended methodology, KPMG considered a number of other
methodologies, ratios and factors.  A complete description of all methodologies, or
components thereof, that were considered would be overly voluminous for this report and
would provide information with limited usefulness.  However, this section gives a brief
overview of some of the items that KPMG considered and rejected in developing the
recommended methodology.

Other Methodologies Considered

There are a number of other organizations that employ various solvency predictor models.
One popular model, the Edward I. Altman Model, uses financial ratios to generate a “z
score” much like the way the recommended methodology generates a final composite
score.  The Edward I. Altman Model was rejected because of its complexity and the fact
that it required market value information.  To compute the z score, total market
capitalization is needed, and that information is not available for many schools that
participate in student financial assistance programs.  That information is not readily
obtainable from general purpose financial statements.



KPMG also considered various multiple tiered methodologies.  With the multiple tier
scenarios, schools would calculate their composite score using the three ratios from the
NPRM methodology or the new recommended methodology then, if their composite score
warranted, compute other select ratios.  If the other ratio scores were strong enough, a
school might pass the ratio test.  This idea was rejected because, during the original
project to develop the NPRM methodology, KPMG and ED determined that too many
ratios made the methodology overly cumbersome and complex.  The three ratios selected
for this methodology provide a measure of institutions’ total financial condition and the
other ratios considered would not significantly improve on them.

Other Ratios Considered

Acid Test Ratio and other Working Capital Ratios - The acid test is a quick measure
of highly liquid assets available to meet current obligations.  A measure of liquidity is
important in the analysis of financial condition.  This ratio was eliminated for three
reasons: 1) Expendable capital is a more important element than strictly liquid capital in
assessing financial condition.  2) There is some dispute concerning the appropriate way to
account for deferred revenue.  For example, proprietary institutions can change the way
deferred tuition revenue is reported (current vs. long-term) in order to meet the test.  3)
Information to calculate the ratio for colleges and universities is difficult to extract from
the GAAP financial statements because it is not a required disclosure.  Working capital is
defined as the difference between current assets and current liabilities.  An excess would
represent positive working capital available to satisfy obligations.  The Primary Reserve
ratio measures expendable net assets or owner’s equity.  In calculating the Primary
Reserve ratio, non-expendable / non-liquid items are eliminated from owners’ equity.  The
Primary Reserve Ratio was chosen because it is a more disciplined calculation and can be
obtained in all cases.

Operating Income Ratios - An operating income ratio would measure income from
operations, for example, as a percentage of net revenue.  The results would only help
answer part of the question:  Did the institution live within its means for the fiscal year?
We rejected this measure in favor of the Net Income ratio.  The Net Income ratio
measures the percentage of income compared to net revenues after operations and other
non-operating items.  This ratio represents a more complete picture of whether the
institution spent more than it brought in during the fiscal year.

Debt to Equity (debt levels) - Like the viability ratio, this ratio requires debt to be
calculated.  More than 35% of proprietary institutions have no debt.  Therefore, an equity
to total assets ratio was utilized which provided a relative measure of leverage and could
be calculated for all institutions regardless of whether the have long-term debt.

Cash Flow Ratios - Cash flow ratios were considered in developing the methodology.
Several measures of cash provided from operations to cover debt payments and a net
income ratio adjusted for non-cash expenses were considered.  We found cash flow
measures can easily be manipulated.  For example, simply extending creditors from normal



payment terms to 120 days will look like cash has been provided by operations, when in
fact the trend of delayed vendor payment is not a positive indicator.  KPMG, therefore,
opted for an accrual based measure.  In addition, we considered adjusting the net income
ratio for non-cash items and setting the measure of strength based upon an adjusted net
income ratio.  This was rejected because of the objective to keep the final methodology as
simple and user friendly as possible.  However, the concept of considering non-cash
expenses was used in setting the strength factors for the Net Income Ratio.  Based upon
the analysis of over 900 financial statements, we determined that depreciation expense was
the largest non-cash item represented in the income statement (proprietary sector) and in
the statement of activities (private non-profit sector).  Based upon analysis, depreciation
expense on average represented 3 - 4% of total revenues.  In order to reflect this, the final
strength factors for the Net Income ratio were adjusted (see Strength Factors chapter).
The concept is that no credit should be given to an institution in any methodology if it is
not producing cash income for a fiscal year.  Therefore, the bottom of the range where no
credit is given is a Net Income result of a 3 - 4% deficit depending on business sector.

Debt to Revenue and Debt Service Coverage - These ratios were considered secondary
to the Equity ratio.  They provide additional insight as to how the institution is managing
its debt.  The primary measure was determined to be how leveraged an institution is in the
first place as measured by the Equity ratio.

Other Factors Considered

Loan Default Rates - Information relating to default rates may be indirectly useful in
assessing financial health but that information is generally not obtainable from general
purpose financial statements.  In addition, default rates are monitored under a different
section of the Title IV regulations.

Institutional Longevity - Even if an institution has been in existence for 35 years, large
financial deficits could still impact the financial condition.  KPMG analyzed closed school
information and found that in a sample of twenty-five closed institutions 12% were in
existence for more than 25 years upon closure for financial reasons including failure of the
loan default regulations.

Enrollment Trends - Although enrollment trends may significantly impact an institution’s
financial condition, that information generally cannot be obtained from general purpose
financial statements.

Multiple Years’ Average for net Income - In measuring profitability, KPMG considered
using a three year running average for the Net Income Ratio.  That idea was rejected for a
number three basic reasons.  First, it would necessitate using financial statements from
multiple years and make the methodology more cumbersome to administer.  Second, the
residual effect of all previous years’ profitability is already reflected in institutions’ balance
sheets.  In the proprietary sector, retained earnings, a component of total equity, identifies
the amount of residual earnings that have been left in the institution.  Third, and finally, the



general unavailability of prior years’ financial statements precluded KPMG from compiling
comprehensive empirical data.

Closed School and Trend Analysis
Comprehensive information about schools that had precipitously closed for financial
reasons in prior years would have been very useful to KPMG in developing its
recommendations.  However, much of that information was not available because of the
lack of availability of audited financial statements.  Although ED had over one hundred
statements from multiple years of closed school data, since audited financial statements
have only been required to be submitted in the past four years, a significant portion were
not audited.  KPMG and the Department concluded that only the audited financial
statements would be reliable enough to be useful.  Only twenty-nine audited financial
statements of schools which have closed for what could be reasonably assumed to be
financial reasons were available.

Trend analysis would also be valuable in developing and testing the recommended
methodology. We were unable to incorporate such analysis for two reasons.  First, new
accounting standards like Statement of Financial Accounting Standards (SFAS) Nos. 116
and 117 made comparison of the current year data of private not-profit institutions to
prior years impossible (at least without elaborate additional effort).  In addition, the
unavailability of prior years’ audited financial statements, particularly the prior year’s
financial statements of the institutions represented in this sample group, prevented KPMG
from employing trend analysis as a tool.
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Distribution of Primary Reserve Ratio for Private Non-Profit 
Schools
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Distribution of Equity Ratio for Proprietary Schools
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Distribution of Equity Ratio for Private Non-Profit Schools
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Distribution of Net Income Ratio for Proprietary Schools
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Distribution of Net Income Ratio for Private Non-Profit Schools
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Introduction and summary

Mountain State University and Infotech Career College both faced serious sanctions 
in June 2011. Infotech, a small for-profit institution based in Southern California, 
was placed on probation by its accreditor, an agency that evaluates institutions’ 
quality and therefore their eligibility to receive federal financial aid.1 Mountain State 
University, a private nonprofit institution in West Virginia, faced a similar chal-
lenge.2 It had to prove to its accrediting agency that it still deserved access to federal 
financial aid programs. Access to federal aid is critical to a school’s survival both as a 
source of revenue and for students’ ability to pay the cost of attendance. 

While both colleges potentially faced the same ramifications from the sanc-
tions—losing access to federal aid—their punishments were substantially differ-
ent. Infotech was placed on “probation,” while Mountain State was issued “show 
cause.” What happened after the sanctions also varied significantly. Infotech’s pro-
bation ended after three months, leaving it in the clear.3 Mountain State lost access 
to the federal financial aid programs a year later and closed shortly thereafter.4 

Part of the disparate treatment might be due to problems specific to each school. 
The general inconsistencies, however, speak to a larger problem in the accredita-
tion process. This process tasks private, nonprofit agencies with reviewing institu-
tions of higher education and determining if they are qualified to participate in 
federal financial aid programs. 

Mountain State and Infotech had different accreditation agencies. As a result, the 
schools faced different names for severe sanctions, as well as different punishments, 
even though both were punished for serious noncompliance with performance 
standards. The schools also faced scrutiny for different lengths of time.5 This does 
not mean that one school got an inherently unfair review. It simply means that the 
way they were judged and sanctioned varied significantly, raising concerns about the 
accreditation system’s consistency, transparency, and effectiveness. 
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As a new analysis from the Center for American Progress shows, these concerns 
are an issue across the entire postsecondary accreditation system. To investigate 
accreditor consistency and transparency, CAP conducted a detailed review from 
2010 through 2015 of key actions taken by 10 of the 12 major institutional accred-
iting agencies. The analysis included accreditors that only approve schools in a 
limited geographic region, as well as those who operate across the country. 

In particular, we analyzed sanctions imposed by accreditors when they found 
problems at a school: We tracked the number of times each accreditor placed an 
institution in a serious sanction status, how long each school remained in that 
status, and what happened to the institution over time. 

Our findings show a highly uneven system of sanctions. The actions taken by these 
10 accreditors during our review, how frequently they applied negative statuses, 
and how long a college stayed in a given status varied significantly by accreditor. 
Of the 10 in our study, the national accreditors were more likely to place schools 
on negative sanction and withdraw accreditation than the regional accreditors. 
But regional accreditors were more likely to keep schools on a negative status for a 
much longer period of time. 

This unevenness is exacerbated by basic inconsistencies, including the nomen-
clature for sanctions. Each accreditor has its own list of sanctions, and the terms 
and definitions vary. For example, when accreditors have a serious concern about 
a school’s noncompliance with agency standards, some place a school on show 
cause while others put them on probation, and some do both. 

Even how accreditors view the use of sanctions varies. Some treat a negative action 
as a short-term opportunity for the institution to prove it is in compliance and 
should remain accredited. Others see it as the beginning of a longer-term process 
meant to improve performance.

These systemic inconsistencies allow accreditors to treat schools differently, 
leaving students either protected or exposed. But variations in each accreditor’s 
approach make it difficult to tell the difference. Such unpredictability also weakens 
the effectiveness of oversight, as well as public confidence in the system. Finally, 
these inconsistencies prevent clear guidance for colleges about expectations and 
what each must do to improve. 
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CAP recently submitted a public comment to the department on our find-
ings and recommendations.6 To improve the effectiveness of the accreditation 
process, we recommend that the U.S. Department of Education and accredit-
ing agencies work together to introduce greater consistency and transparency 
into the system. Accreditors must use standard language and apply consistent 
enforcement practices. The department and accreditors must find a way to 
increase transparency to ensure public confidence that actions against poor-per-
forming institutions are taken when warranted. Together, these changes would 
increase overall confidence and trust in the accreditation system and its ability 
to ensure a high-quality education for students. 
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Background

Accrediting agencies are voluntary, independent membership associations that 
serve as the gatekeepers to federal student aid dollars. Today, 37 different accredit-
ing agencies are recognized by the Department of Education, a status that allows 
them to approve colleges to participate in the federal financial aid programs.7 

The vast majority of colleges get access to the federal financial aid programs through 
one of two types of institutional accreditors. The largest group are regional accredi-
tors. These seven agencies oversee schools based on their geographic location. For 
example, colleges located in the South are accredited by the Southern Association 
of Colleges and Schools, or SACS. Regional accreditors approve the majority of 
public and private nonprofit colleges in their area, though they also accredit some 
private for-profit institutions. National accreditors, the second-largest group, are not 
geographically limited and instead tend to accredit schools that have a career focus, 
such as ITT Technical Institute. Most of the schools with national accreditation 
are private for-profit institutions. The remaining accreditors are programmatic and 
approve individual programs instead of entire schools. Programmatic accreditation, 
in most cases, does not serve as a gatekeeper to federal financial aid, so accreditation 
from an institutional accreditor is necessary.

Regardless of whether an agency is a regional or national accreditor, it is legally 
required to review the same elements of a college. These include facilities, faculty, 
finances, teaching practices, and student outcomes.8 Accreditors review these ele-
ments by conducting on-campus visits and requiring regular reports from institu-
tions to assess quality and performance.

Although accreditors are all required to consider the same things, the manner in 
which each agency conducts oversight varies in standards, policies, and procedures.9 
This is particularly evident in how accreditors assess student achievement. For 
example, the Council on Occupational Education, or COE, requires its colleges to 
maintain a 60 percent completion rate.10 The Accrediting Commission of Career 
Schools and Colleges, or ACCSC, meanwhile, requires a graduation rate that ranges 
from 36 percent to 84 percent based upon the lengths of an institution’s programs.11 
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Each accreditor reviews schools with a different frequency. For example, the 
Northwest Commission on Colleges and Universities, or NWCCU, has a seven-
year accreditation cycle, while the Accrediting Council for Continuing Education 
& Training, or ACCET, has a fluctuating accreditation cycle of five years or fewer 
depending on the institution.12 

This inconsistency also appears in sanctions used when an accreditor finds that an 
institution is not performing up to the agency’s standards. In instances of serious 
noncompliance, COE uses the action “show cause” as its final step before an insti-
tution loses accreditation, while ACCSC uses probation.

Some agencies have attempted to bring more standardization to accreditor 
action terms and definitions. In 2014, the Council of Regional Accrediting 
Commissions, or C-RAC, which consists of the heads of the seven regional 
accreditors, adopted a common framework for accreditor actions.13 These cre-
ated standard terms and meanings for “warning,” “probation,” “show cause,” and 
“withdrawal of accreditation.” Under the framework, a warning is given for a low 
level of concern, probation shows a high level of concern about a school’s non-
compliance, and show cause is the final step before a school loses accreditation. 
When placed on show cause, an institution must prove why its accreditation 
should not be withdrawn. Withdrawal is the final action and results in a school 
losing access to federal grants and loans. Some national agencies have since also 
signed onto the C-RAC framework.14 

Even though all regional accreditors agreed to the framework, published poli-
cies of regional accreditors do not all reflect the standardized terms. For example, 
SACS and the Western Association of Schools and Colleges, Senior College and 
University Commission, or WASC—both regional accreditors—do not list the 
show cause action on their websites.15 The C-RAC framework also does not affect 
national accreditors that have not voluntarily chosen to adopt the terminology. 

Given such wide variation, we needed a way to compare results across accredi-
tors more accurately. The “Methodology” text box below explains how we 
addressed that challenge.
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Methodology
This analysis includes six of the seven 

regional accreditors and four of the five 

national accreditors that approve institutions. 

One regional accreditor, NWCCU, and one 

national accreditor, the National Accrediting 

Commission of Career Arts & Sciences, were 

not included in the final analysis because 

their reporting history and methods varied 

too much from the other accreditors. For a 

complete list of accreditors discussed in this 

report, refer to the table below.

Accreditors have numerous actions available, 

ranging from a low level of concern—includ-

ing “warning,” “notice,” and “monitoring”—to 

a high level of concern, including “show 

cause” and “probation.” The most serious 

action available is removing accreditation, 

in effect cutting an institution’s access to 

federal student grants and loans. Terminol-

ogy for this action includes “withdraw,” “deny,” 

“revoke,” or “suspend.” 

Because terminology varies so much, CAP cre-

ated its own system for classifying accreditor ac-

tions. In particular, we grouped accreditor sanc-

tions into two stages: Tier I and Tier II. Actions 

that signaled a low level of concern, including 

warning, notice, and monitoring, were grouped 

as Tier I sanctions. We categorized any actions 

that signal a serious red flag as Tier II sanctions. 

Table 1 summarizes which actions each accredi-

tor uses by Tier I and Tier II status. 

TABLE 1

Accrediting agencies, abbreviations, and sanctions by accreditor

Accreditor 
Abbreviation  

used in report
Accreditor  

type
Tier I  

sanction
Tier II  

sanction

Accrediting Council for Independent  
Colleges and Schools

ACICS National Warning
Show cause  
Probation

Accrediting Commission of Career  
Schools and Colleges 

ACCSC National Warning Probation

Council on Occupational Education COE National Warning
Probation  

Show cause

Accrediting Council for Continuing  
Education & Training 

ACCET National N/A Show cause

Higher Learning Commission HLC Regional Notice
Probation  

Show cause

Southern Association of Colleges  
and Schools Commission on Colleges

SACS Regional Warning Probation

Middle States Commission  
on Higher Education

Middle States Regional Warning
Probation  

Show cause

New England Association of Schools  
and Colleges Commission on  
Institutions of Education

NEASC Regional N/A
Show cause  
Probation

Western Association of Schools  
and Colleges Senior College and  
University Commission

WASC Regional Warning
Probation  

Show cause

Accrediting Commission for  
Community and Junior Colleges,  
Western Association of Schools  
and Colleges

ACCJC Regional Warning
Probation  

Show cause

Sources: Accrediting Council for Continuing Education & Training, “Policies and Practices of the Accrediting Commission” (2015), p. 8, 
available at http://s3.amazonaws.com/docs.accet.org/downloads/docs/Dec%202015%20Updated%20Final%20Docs/doc.11.2015.final.
pdf; Accrediting Council for Independent Colleges and Schools, “Accreditation Criteria (PDF),” available at http://www.acics.org/accredita-
tion/content.aspx?id=2028 (last accessed May 2016); Council on Occupational Education, “Handbook of Accreditation: 2015 Edition” 
(2015), pp. 18–19, available at http://www8.spinen.net/council-org/files/downloads/2015/07/2015-Handbook-FINAL-3-5-2015-w-Covers.
pdf; WASC Senior College and University Commission, “Handbook of Accreditation 2013 Revised” (2015), p. 38, available at https://www.
wascsenior.org/content/2013-handbook-accreditation; Accrediting Commission for Community and Junior Colleges, Western Association 
of Schools and Colleges, “Accreditation Reference Handbook” (2015), available at http://www.accjc.org/wp-content/uploads/2015/07/
Accreditation_Reference_Handbook_July_2015.pdf; Southern Association of Colleges and Schools Commission on Colleges, “Sanctions, 
Denial of Reaffirmation, and Removal from Membership” (2015), available at http://www.sacscoc.org/pdf/081705/SanctionPolicy.pdf; 
Higher Learning Commission, “Chapter E: Sanctions, Adverse Actions, and Appeals,” available at http://policy.hlcommission.org/Policies/
sanctions-adverse-actions-and-appeals.html (last accessed May 2016); New England Association of Schools and Colleges Commission 
on Institutions of Higher Education, “Range and Meaning of Commission Actions Affecting Institutional Status” (2014), pp. 4–5, available 
at https://cihe.neasc.org/downloads/POLICIES/Pp58_Range_and_Meaning_of_Commission_Actions.pdf; Middle States Commission on 
Higher Education, “Accreditation Actions” (2016), pp. 4–5, available at http://www.msche.org/documents/P2.3-AccreditationActions.pdf; 
Accrediting Commission of Career Schools and Colleges, “Standards of Accreditation” (2015), pp. 58–61, available at http://www.accsc.org/
UploadedDocuments/July%202015/ACCSC%20Standards%20of%20Accreditation%20and%20Bylaws%20-%20070115.pdf.
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All accreditors treat both probation and show cause as a serious sanc-

tion, and an institution under sanction is at risk of losing accredita-

tion. Based on the similar weightiness of the actions, CAP decided to 

treat probation and show cause interchangeably as a Tier II sanction 

signifying a serious level of concern.

Even though show cause and probation are treated the same in this 

analysis, it’s important to keep in mind that the terminology and defini-

tions are not always clear cut in meaning, strength, or use. Of those that 

use both, show cause precedes probation for some and follows proba-

tion for others. For example, the Accrediting Council for Independent 

Colleges and Schools, or ACICS, uses probation after placing an institu-

tion on show cause.16 The New England Association of Schools and Col-

leges, or NEASC, on the other hand, uses show cause before probation. 

On strength and seriousness of the action, ACICS uses show cause to give 

the institution an opportunity to justify why further action should not 

be taken.17 The way COE defines show cause is much stricter and gives 

the institution 30 days to show why it should not lose accreditation. That 

30-day period is much shorter than the one used by the Higher Learning 

Commission, or HLC, which provides institutions up to one year to show 

why accreditation should not be removed.18 For a complete layout of 

actions, definitions, and use by accreditor, refer to the Appendix.

After creating our classification system, we compiled all Tier II sanc-

tions from 2010 through 2015 based upon public notices on agency 

websites.19 Because some accreditors only include the most recent 

history of actions, we also used archived internet pages to find miss-

ing files.20 In addition, CAP contacted each accreditor that did not 

have a full history available to request a full record of action over 

the five years.21 Despite these requests, we were unable to obtain a 

complete history for ACCSC, so the data used here only measure from 

2012 through 2015.22 

This database formed the basis for the rest of our analysis. We tallied 

actions to compare how many institutions were placed on a Tier II 

sanction, when an institution left a Tier II status, and how many of 

those on sanction eventually lost accreditation. 

A few other caveats merit mentioning. The analysis that counts the 

overall number of institutions on sanction includes some institu-

tions that were placed in a status before 2010 and remained under 

sanction during our review period. The analysis that looks at num-

ber of institutions withdrawn and how long an institution remains 

on sanction includes only those with known outcomes and time 

histories. This excludes institutions that were placed in a status prior 

to 2010, institutions that were placed in a status with less than a year 

of time to judge the outcome, and institutions that were placed in a 

status with no indication of when they were removed. ACCSC did not 

report when schools were removed from a Tier II sanction, so it is not 

included in the analysis that looks at length of time on sanction.
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Findings

Overall, our review found large variation and unevenness in actions between 
regional and national accreditors. National accrediting agencies we studied, for 
example, were more likely to take action than regional agencies. When regionals 
did act, however, they kept schools on sanction for longer periods of time. While 
this variation might be partially influenced by the type of schools each accreditor 
oversees, the larger trends raise questions about how such variability undermines 
the strength of the college oversight system. 

National accreditors are more likely  
than regionals to issue sanctions

Based on a compilation of Tier II accreditor actions, national accreditors are much 
more likely to sanction institutions that they oversee. Table 2 shows the number 
of institutions each school accredits, how many schools were put on a serious 
sanction over the five-year review period, and the percentage of accredited institu-
tions that were sanctioned. As shown, the sanction rate for national accreditors 
is significantly higher than the sanction rate for regional accreditors. As a whole, 
national accreditors sanctioned 287 institutions, or 14 percent of the schools they 
accredit. Regionals, on the other hand, sanctioned 125 institutions, or 4 percent 
of schools. The lower sanction rate is noteworthy because regionals are the largest 
accrediting group and oversee the most schools.

Sanction rates also vary within the regional and national accreditors and do not 
appear to be connected to the overall size of the accreditor. For example, the 
Accrediting Council for Independent Colleges and Schools, the largest national 
accreditor, sanctioned 16 percent of schools, while the Accrediting Council 
for Continuing Education & Training, the smallest, sanctioned 50 percent 
of the schools it oversees. Similarly, among regionals, the Higher Learning 
Commission, the largest accreditor, sanctioned only 2 percent of schools, while 
the Accrediting Commission for Community and Junior Colleges, the smallest 
accreditor, sanctioned 18 percent of schools. 
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TABLE 2

Percentage of accredited institutions placed on a Tier II sanction by 
accreditor and accreditor type, 2010–2015

Accreditor
Number of institutions 

accredited
Institutions placed  

on Tier II status
Percentage  
sanctioned

National

ACICS 725 114 16%

ACCSC 674 38 6%

COE 538 77 14%

ACCET 115 58 50%

Total 2,052 287 14%

Regional

HLC 1,245 21 2%

SACS 874 35 4%

Middle States 672 30 4%

NEASC 242 5 2%

WASC 205 7 3%

ACCJC 153 27 18%

Total 3,391 125 4%

Source: CAP analysis of actions by accrediting agency. See Methodology text box for more information.

The higher sanction rate among nationals may be due to the differences in the 
schools they accredit. As a whole, many of the schools approved by national 
accreditors are for-profit institutions that are smaller, less prestigious, and not as 
financially strong as their public peers. In contrast, regional accreditors oversee 
large public colleges and elite nonprofits that are well-established and also face 
accountability from states or large boards. The higher sanction rate at nationals 
vs. regionals thus may reflect the fact that these agencies oversee colleges that are 
already more likely to run into trouble. 

Regionals more likely to issue Tier I sanctions

Lower-level sanctions are an important tool for accreditors. They provide a way to 
raise concerns without threatening a college’s accreditation status. But our review 
found that some accreditors were far more likely to use these Tier I sanctions than 
others. Across the 10 accreditation agencies investigated, half issued a large num-
ber of Tier I sanctions, while the other five issued very few. Among the agencies 
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that issued a high number of Tier I sanctions, four were regional accreditors and 
all issued Tier I sanctions at a much higher rate than Tier II sanctions. From 2010 
through 2015, for example, the Southern Association of Colleges and Schools 
only issued 35 Tier II sanctions vs. 82 Tier I sanctions. Similarly, the Middle States 
Commission on Higher Education, or Middle States, only issued 30 Tier II sanc-
tions vs. 73 Tier I sanctions. In total, the four regional agencies issued twice as 
many Tier I sanctions as Tier II sanctions. 

TABLE 3

Number of Tier I and Tier II sanctions  
issued from 2010 to 2015, by accreditor

Tier I  
sanctions

Tier II  
sanctions 

Number of sanctions 
that escalated from 

Tier I to Tier II

Nationals

ACICS 3 114 0

ACCSC* 30 38 4

COE 2 77 0

ACCET N/A** 58 N/A

Regionals

HLC 27 21 0

SACS 82 35 14

Middle States 73 30 2

NEASC N/A** 5 N/A

WASC 7 7 0

ACCJC 53 27 2

* ACCSC data were only available from 2012 to 2015, so the number of sanctions is likely higher.

** These institutions do not use a Tier I sanction.

Source: CAP analysis of actions by accrediting agency. See Methodology text box for more information.

On the other hand, some agencies showed relatively few instances of using a Tier I 
sanction. While ACICS issued 114 Tier II sanctions, it only issued 3 Tier I sanctions. 
Similarly, the Council for Opportunity in Education issued 77 Tier II sanctions but 
only 2 Tier I sanctions. We unfortunately cannot tell whether these low numbers of 
Tier I sanctions are due to their rarity or accreditors simply not reporting them. 
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Interestingly, accreditors infrequently moved the institutions placed on Tier I 
sanctions to Tier II. Of the 73 Tier I sanctions issued by Middle States, only 2 
institutions escalated to a Tier II sanction. This could mean that agencies use the 
lower-level sanctions to address a different set of problems than those captured 
by Tier II. It could also mean that agencies have concerns about a high number of 
institutions that never escalate to further action. 

Part of the difference in usage of Tier I vs. Tier II might be explained by the defini-
tions behind these terms. Among the eight agencies that use Tier I sanctions, 
seven of them issued a Tier I sanction when an institution failed to comply with 
agency standards. HLC, on the other hand, issued Tier I sanctions when an insti-
tution was at risk of failing to comply with standards. 

The relative severity and meaning behind Tier I sanctions also varies. For example, 
Middle States issues a Tier I sanction instead of a Tier II sanction when it thinks 
an institution can improve in a reasonable amount of time. SACS issues Tier I 
sanctions when an institution is in noncompliance with core requirements or 
significant noncompliance with comprehensive standards. 

The fact that many agencies rely on Tier I sanctions suggests that there needs to be 
greater transparency around use. While Tier I sanctions signal a lower level of con-
cern, their use suggests that problems at institutions are important enough to sanc-
tion. Focusing only on Tier II sanctions thus misses a number of important actions. 

National agencies are more likely to withdraw  
accreditation for institutions on sanction

Withdrawing a school’s accreditation—and thus its ability to receive federal finan-
cial aid—is the most serious action available to accreditors, since access to this aid 
is critical to a school’s survival. For this reason, many accreditors are often hesitant 
to terminate a college’s accreditation until they are absolutely positive it cannot 
improve enough to meet required standards. 

Table 4 shows the number of schools that ultimately lost accreditation after 
being placed on a Tier II sanction. As a group, national accreditors withdrew 
34 institutions, or 18 percent of the schools on sanction. In contrast, regional 
accreditors appear unwilling to take the last and final step of stripping institu-
tions of their accredited status. Regionals only withdrew a total of seven schools. 
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Breaking down the results by accrediting agency shows significant variation 
within categories. Small national accreditors COE and ACCET appear most 
willing to cut ties with institutions.

TABLE 4

Percentage of institutions placed on a Tier II sanction that lost 
accreditation, by accreditor and accreditor type, 2010–2015

Institutions  
on probation* Withdrawn

Withdrawal  
rate

National

ACICS 72 4 6%

ACCSC 31 4 13%

COE 55 15 27%

ACCET 30 11 37%

Total 188 34 18%

Regional

HLC 13 2 15%

SACS 28 3 11%

Middle States 27 1 4%

NEASC 2 0 0%

WASC 4 0 0%

ACCJC 25 1 4%

Total 99 7 7%

* Only includes institutions with known outcomes

Source: CAP analysis of actions by accrediting agency. See Methodology text box for more information.

Again, we do not definitively know why nationals appear to withdraw accredita-
tion for more colleges. This may be a function of the schools they accredit. A 2014 
report by the Government Accountability Office found that both sanctioning and 
withdrawal were most commonly taken against schools with weak finances rather 
than schools with poor student outcomes.23 Many of the schools that national 
accreditors oversee are small privately run businesses and depend almost entirely 
on enrollment and student aid for revenue. Therefore, they may be less financially 
stable than public colleges and private nonprofits, which have various revenue 
sources, including state and local funding support. However, without more detail 
on why each institution that we studied was sanctioned, we cannot determine if 
the variability observed is due to institutional type or differences in accreditor 
standards and rationale for sanctioning colleges. 
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It should be noted here that the total number of institutions on probation in 
Table 4 is smaller than the totals in Table 3 because Table 3 only reflects schools 
with known outcomes. When compiling the history of actions, some institu-
tions were placed on a Tier II sanction, but no further record was found of the 
outcome. Additionally, some schools were placed on a sanction either before 
our 2010 recording or toward the end of 2015. These schools were removed 
from the count used in Table 4 because the monitoring period was outside the 
scope of the timeline of 2010 through 2015.

Regionals keep institutions on sanction for a longer period of time

Although regionals are less likely to withdraw accreditation, they do keep sanctioned 
institutions under scrutiny longer than nationals. Figure 1 tracks how long accredi-
tors keep institutions on sanctions over time. Of the 99 regionally accredited institu-
tions on sanction, 94 percent were still on sanction or worse after six months, and 92 
percent were still on sanction or worse after one year. In contrast, only 31 percent of 
the 157 schools sanctioned by national accreditors were still on sanction or worse at 
six months, and 24 percent were still on sanction or worse after one year. ACCET is 
an exception among nationals and keeps at least a majority of institutions on sanc-
tion for six months. On the other hand, ACICS had the shortest sanction time. Of 
the 72 institutions sanctioned, only seven of them were still under scrutiny or with-
drawn six months later. From the outside, it would appear that the other 65 institu-
tions are performing up to standard. As noted in the Methodology, the Accrediting 
Commission of Career Schools and Colleges is not recorded here because it does 
not provide public notice when an institution is removed from sanction.

In conversations about gatekeeping and accountability, accreditors frequently main-
tain that the primary role of accreditation is to improve quality.24 Longer periods of 
sanctioning thus could suggest that accreditors use warnings, show cause, and proba-
tion as a way to monitor underperforming schools and track their progress. 

The differences in sanction length also appear to reflect a fundamental difference 
and potential flaw in how these actions are used. National agencies appear to treat 
Tier II sanctions as short-term punitive actions. For example, when ACCET issues 
show cause, it gives an institution 30 days to prove it should remain accredited. 
ACICS, on the other hand, issues show cause to invite an institution to explain 
why further action should not be taken. In practice, further action almost never 
happens. Instead, the sanction is removed in fewer than six months.



14 Center for American Progress | Watching the Watchdogs

Fast sanction removal may be particularly concerning depending on why an institu-
tion ended up in trouble in the first place. If an institution is placed on a sanction 
that shows a serious level of concern about its performance or viability, it is unlikely 
that it will have improved drastically in fewer than six months. Yet if the accreditor 
removes the sanction and signals an all clear, the federal government remains blind 
to the institution’s problems, and students and taxpayers remain at risk. 

FIGURE 1

Number of institutions placed on a Tier 2 sanction status  
and length of time on status by accreditor, 2010–2015

Number of  institutions still on Tier 2 sanction or withdrawn overtime

Institutions 
on Tier 2  
sanction At 6 months Through 1 year Through 1.5 years Through 2 years

National

ACICS 72 10% 6% 0% 0%

COE 55 33% 16% 4% 2%

ACCET 30 77% 40% 17% 7%

Regional

SACS 28 86% 82% 21% 18%

Middle States 27 96% 85% 22% 0%

ACCJC 25 100% 100% 20% 16%

HLC 13 100% 92% 62% 23%

WASC 4 100% 100% 100% 100%

NEASC 2 100% 100% 100% 100%

Institutions on 
Tier 2 sanction
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6 months

Through
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2 years
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Source: CAP analysis of actions by accrediting agency. See Methodology text box for more information.
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Recommendations

Accrediting agencies serve a critical function in quality assurance. Sanctions are an 
important tool to communicate to institutions, the public, and students that there 
is a serious problem. But the current system does not do enough to serve that 
role. Our findings show an inconsistent system where some accreditors are more 
likely than others to sanction colleges and remove access to federal dollars. Some 
accreditors use sanctions as long-term monitoring and improvement tools, while 
others use sanctions on a much shorter timeline. Fixing the system and restoring 
faith requires a serious look at the actions accreditors can and do take and how 
those processes can be improved going forward. 

Standardize accreditor sanction terminology

Clear terms and definitions can help the public and the federal government 
understand the seriousness and implications of the actions taken. As shown 
here, inconsistencies in terminology make it difficult to compare actions across 
accrediting agencies.

To address public concerns, the Department of Education released a transparency 
agenda in November 2015 announcing several executive actions and recom-
mendations for Congress to increase focus on student outcomes and provide 
transparency.25 As part of the transparency agenda, in April 2016, the department 
provided guidance to accrediting agencies proposing new standardization in 
terminology and requirements for reporting punitive actions to the department.26 
The letter asks that agencies group actions by three categories, similar to the way 
we have done in our analysis. This grouping includes actions that show an institu-
tion is at risk of noncompliance—CAP’s Tier I—actions when an institution is 
in serious noncompliance, probation, or its equivalent, including show cause—
CAP’s Tier II—and actions that remove an institution’s accreditation. 
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While grouping and reporting actions by level of severity can help, agencies still 
use different terms with varying definitions and timelines. As the Council of 
Regional Accrediting Commissions framework showed, even though regional 
accreditors agreed to standard terms and definitions, not all agencies updated their 
policies accordingly. The department acknowledged in its guidance that grouping 
and reporting are only intermediate steps. Congress must require a single federal 
vocabulary for all major actions and terms, including sanctions and key outcomes, 
to fix the current inconsistencies. 

Standardize application of accreditor sanctions 

Standard sanction definitions will only go so far if the way they are applied still 
varies. If standardized terms are used differently in practice, it undermines the sanc-
tion’s meaning and purpose. Our analysis found that different accreditors use the 
same type of sanction as both short- and long-term punitive actions. Accreditors 
that use actions over longer periods have the opportunity to monitor improvement, 
ensure that the institution is in compliance, and ensure that the public is adequately 
informed. As short-term actions, sanctions lose their strength. When a school is in 
serious noncompliance and the sanction is removed a short time later, it raises ques-
tions about whether the school fixed all of the issues at stake. 

For starters, Tier II sanctions should be applied for similar time frames across 
agencies. A standard timeline needs to account for how long it should reason-
ably take an institution to improve. Accrediting agencies should have flexibility 
to go beyond the standard, but there needs to be a minimum to help ensure 
that schools are properly monitored and performing up to expectations. When 
issuing a Tier II sanction, for example, institutions probably should be moni-
tored for at least one year before removing the sanction. Some agencies might 
decide that an institution needs a longer monitoring and sanctioning period 
and choose to extend the timeline as necessary—or decide that a college should 
lose accreditation faster. But no institution can be given an all clear before the 
one-year sanction period ends. Ideally, this would be a voluntary process where 
accrediting agencies come together and agree on a standard. Alternatively, 
Congress could implement standards through legislation. 
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Require reporting and reasons for all sanctions

Various approaches to public reporting create imbalance in transparency efforts. 
To improve the oversight system, accreditors should be required to inform the 
Department of Education and the public when they issue a sanction, including 
both Tier I and Tier II actions. In addition, they should provide an explanation 
of why the sanction was issued. Some agencies, such as the Higher Learning 
Commission and the Middle States Commission on Higher Education, already 
report all sanctions and provide thorough information on why sanctions are 
issued. Making this reporting a requirement will improve the department’s 
understanding of sanctions. In addition, it will add balance in transparency for all 
students, regardless of which agency oversees the school they attend.

Require reporting when sanctions are removed 

Federal regulation requires accreditors to tell the Department of Education 
when they place an institution on sanction or when and why they withdraw 
an institution’s accreditation. Regulation does not require accreditors to 
explain when and why they removed a sanction. As a result, accreditors can 
place dozens of institutions on sanction and remove them mere months later 
with no understanding of why or under what grounds the decision was made. 
Accreditors should be required to inform the Department of Education and the 
public when sanctions are removed and provide an explanation of why. This 
change would give assurance that accrediting decisions are sound and provide 
the department with a greater ability to judge oversight. 

Inform the public and consumers of sanctions

Students and the public need to be better informed of accrediting sanctions. Under 
federal regulation, accreditors are required to tell the Department of Education 
when they institute probation or its equivalent or when they withdraw an institu-
tion’s accreditation. As part of its transparency agenda, the Department of Education 
announced that it would publicly post decisions online. But in order for the deci-
sions to be transparent to the public and consumers, they have to first know that the 
website exists and what to look for. This undermines transparency goals. 
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Two changes should be made to fix this. First, accrediting agencies should require 
that institutions on sanction inform current and prospective students and provide 
an explanation of the problem. At least two of the accreditors in our analysis, HLC 
and the Accrediting Commission of Career Schools and Colleges, already require 
these disclosures when a school goes on probation.27 Second, the Department of 
Education should include warning flags on its College Scorecard website to tell 
students when a school faces problems with its accreditation.28 Today, warning 
flags appear for schools that are on Heightened Cash Monitoring 2 because of 
serious concerns about financial or regulatory compliance issues.29 In both cases, 
the accrediting agency should provide an explanation of why the sanction was 
issued and the next steps in the process. 

Create a searchable database of accrediting decisions

Accrediting decisions and a history of decisions are difficult to find, if they are 
available at all. The Department of Education is headed in the direction of shining 
light on sanctions and decisions. As part of its transparency agenda, the depart-
ment said it would publish all final decision letters when an institution is placed 
on probation. More can be done. 

In order to better inform the department and the public of accrediting deci-
sions and histories, the department should publish all accrediting decisions in 
a searchable database that includes reasons for sanctions. The database should 
categorize sanctions by reason. At a minimum, this should include reasons 
such as weak finances or poor student outcomes. Several accreditors already are 
providing a history by institution. For example, in its institution database, HLC 
flags all institutions on sanction and provides a public disclosure that explains 
why the institution is on sanction, what it means for the institution, and the next 
steps the agency will take.30 The Western Association of Schools and Colleges 
Senior College and University Commission takes a similar approach and includes 
flags for institutions on sanction and details on why. Middle States takes it a step 
further. In its institution database, each college has a statement of accreditation 
status that includes a multiyear history of accrediting decisions.31
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Conclusion

As gatekeepers, accrediting agencies play a critical role in ensuring the quality of 
postsecondary institutions. Many things go into effective oversight, but con-
sistency and transparency are an integral part of it. Consistency ensures that all 
institutions are being held to a high standard of performance and accountability. 
Transparency removes the veil of secrecy, allowing greater insight into and under-
standing of the accreditation process. Together, these two goals work to ensure 
that students are protected as consumers and that taxpayer funds are safe. 

Unfortunately, CAP’s review shows that the system still has a long way to go to 
reach needed consistency and transparency. There is too much variation in accred-
itation status, terminology, and use. The findings in this report also raise concerns 
about the meaning and adequacy of actions that accreditors can take when schools 
are not in compliance with standards. One school put on sanction and monitored 
under one agency could completely escape the radar of another agency. 

Fixing the inconsistency requires changes in both standardization across accredi-
tors and transparency of decisions. To be clear, this does not mean that the federal 
government should decide what the standards should be or that it should set 
them. Instead, it should encourage agencies to come together and set standards, 
either through gentle prodding or legislation. The federal government also should 
work with accreditors to strengthen transparency by reporting more information 
on accrediting decisions and making it widely available. Solving these problems 
will bring greater accountability and performance to the oversight system.
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Appendix

This Appendix contains a complete list of sanction terms and their definitions by 
accrediting agency. These details were used as the basis for categorizing sanctions 
by Tier I and Tier II status. Sanction language is taken directly from the accreditor 
sources cited below. 

Middle States Commission on Higher Education32

Warning: The Commission warns an institution that its accreditation may be in 
jeopardy when the institution is not in compliance with one or more accreditation 
standards and requirements of affiliation. A monitoring report and a small team visit 
are required to demonstrate that the institution has made appropriate improvements 
to bring itself into compliance. Warning indicates that the Commission believes 
that, although the institution is out of compliance, the institution has the capacity to 
make appropriate improvements within a reasonable period of time and the institu-
tion has the capacity to sustain itself in the long term.

Issue or continue probation: The Commission places an institution on probation 
when, in the Commission’s judgment, the institution is not in compliance with one 
or more accreditation standards and requirements of affiliation and the non- compli-
ance is sufficiently serious, extensive, or substantial that it raises concern about one 
or more of the following: 1. the adequacy of the education provided by the institu-
tion; 2. the institution’s capacity to make appropriate improvements in a timely 
fashion; or 3. the institution’s capacity to sustain itself in the long term. Probation is 
often, but need not always be, preceded by an action of warning. The Commission 
may place the institution on probation at any time if it determines that the institu-
tion has failed to address satisfactorily the Commission’s concerns regarding non-
compliance with accreditation standards and requirements of affiliation in a prior 
action. This action is accompanied by a request for a monitoring report and a visit. 
Probation may, but need not always, precede an action of show cause.



22 Center for American Progress | Watching the Watchdogs

Issue show cause: Show Cause is a non-compliance action requiring an institution 
to demonstrate why its accreditation should not be withdrawn. The Commission 
may require an institution to show cause at any time if the Commission deter-
mines that the institution no longer meets one or more of the accreditation stan-
dards and requirements of affiliation. A show cause action requires an institution 
to present its case to the Commission for continued accreditation by means of a 
show cause report and an on-site visit/evaluation. The institution is required to 
submit a teach-out plan with the show cause report.

Withdrawal of accreditation: An institution’s accredited status is withdrawn. If the 
institution appeals this action, its accreditation remains in effect until the appeal 
is completed or until the effective date of the withdrawal of accreditation. The 
institution must wait two years to reapply.

New England Association of Schools and Colleges  
Commission on Institutions of Higher Education33

Probation status: When the Commission finds that an institution fails to meet 
one or more Standards for Accreditation and/or other policies, the Commission 
will withdraw accreditation (see below) or place the institution on probation. In 
such situations, the Commission will place an institution on probation if it deter-
mines that the failure to meet one or more Standards represents a condition that 
can be remedied by the institution within the time period allowed. Prior to plac-
ing an institution on probation, having determined that there is reason to believe 
that the institution may not meet one or more of the Standards for Accreditation, 
the Commission will provide an opportunity for the institution to show cause 
why the action should not be taken.

Withdrawal of accreditation: The Commission will withdraw the accredita-
tion of an institution on probation if at the end of the specified time period, but 
not to exceed two years, the institution has not come into compliance with the 
Commission’s Standards unless extended for good cause. The Commission may 
also withdraw the accreditation of an institution not on probation if it finds that 
the institution is not meeting one or more Standards for Accreditation and that 
this noncompliance is fundamental to the institution’s integrity or its ability to 
come into compliance within the two-year period. For institutions not on proba-
tion, if the Commission has reason to believe that the institution may fail to meet 
one or more Standards for Accreditation prior to taking the action to withdraw 
accreditation, the Commission will provide an opportunity for the institution to 
show cause why the decision to withdraw accreditation should not be made.
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Higher Learning Commission34

Notice: Notice is a public sanction that attaches to an institution’s accreditation 
status. This status indicates that an institution is at risk of being out of compliance 
with one or more Criteria for Accreditation, or Federal Compliance Requirements 
or out of conformity with the Assumed Practices but nevertheless is currently in 
compliance with these requirements. An action to impose Notice is a final action 
not subject to appeal. The Board of Trustees may impose Notice at the end of 
Probation or Show-Cause if the institution has demonstrated compliance with the 
areas previously identified as non-compliant but remains at risk related to those 
areas of non-compliance or other deficiencies. If, at the end of the Notice period, 
the Board finds that the deficiencies leading to the Notice action have not been 
ameliorated, the Board may place the institution on Probation or may withdraw its 
accreditation following Commission policy. 

Probation: Probation is a public sanction that attaches to an institution’s accredi-
tation status. This status indicates that an accredited institution is no longer in 
compliance with one or more of the Commission’s Criteria for Accreditation or 
Federal Compliance Requirements or is out of conformity with the Assumed 
Practices. The institution remains accredited while it is on Probation. An action to 
impose Probation is a final action not subject to appeal. The Board is not required 
to have placed an institution on Notice prior to the imposition of Probation 
nor is the Board required to provide a period of Probation prior to withdrawing 
accreditation.

Show cause: The Board of Trustees may require an accredited institution to show 
cause, within a limited period of time not to exceed one (1) year, as to why its 
accreditation should not be removed. The basis for the issuance of a Show-Cause 
Order will be the Board’s determination that there is probable cause that the insti-
tution does not meet the Criteria for Accreditation or the Federal Compliance 
Requirements or is out of conformity with the Assumed Practices. The Show-
Cause Order is public. The institution remains accredited while it is on Show-
Cause. An order to show cause is a final action not subject to appeal.

Withdraw: The grounds for withdrawal of accreditation shall be that the insti-
tution does not meet one or more of the Criteria for Accreditation or Federal 
Compliance Requirements or fails to demonstrate conformity with the Assumed 
Practices or has not demonstrated a pattern of meeting the Obligations of 
Affiliation during the accreditation period.
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Southern Association of Colleges and Schools Commission on 
Colleges, or SACSCOC35

Warning: The less serious of the two sanctions, Warning is usually, but not neces-
sarily, levied in the earlier stages of institutional review and often, but not neces-
sarily, precedes Probation. It cannot, however, succeed Probation. An institution 
may be placed on Warning or Probation for noncompliance with any of the Core 
Requirements or significant noncompliance with the Comprehensive Standards. 
Additionally, an institution may be placed on Warning for failure to make timely 
and significant progress toward correcting the deficiencies that led to the finding 
of noncompliance with any of the Principles of Accreditation. 

Probation: Failure to correct deficiencies or failure to make satisfactory prog-
ress toward compliance with the Principles of Accreditation, whether or not 
the institution is already on Warning, may result in the institution being placed 
on Probation. An institution may be placed on Probation for the same reasons 
as discussed above regarding Warning if the Commission’s Board of Trustees 
deems noncompliance with the Principles to be serious enough to merit invoking 
Probation whether or not the institution is or has been on Warning. Probation is a 
more serious sanction than Warning and is usually, but not necessarily, invoked as 
the last step before an institution is removed from membership. 

Denied reaffirmation + warning or probation: The institution’s accreditation will 
not be reaffirmed while it is on Warning or Probation, but its accreditation will 
be continued.

Withdrawal: An institution may be removed from SACSCOC membership at any 
time, depending on the Board of Trustee’s (sic) judgment of the seriousness of 
noncompliance with the Principles of Accreditation or with the Commission’s 
policies and procedures. Removal from membership, however, usually occurs after 
persistent or significant noncompliance during a monitoring period or any time 
an institution is being followed for Good Cause. A serious instance of noncompli-
ance or repeated instances of noncompliance may result in removal of member-
ship without a monitoring period.
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Accrediting Commission for Community and Junior Colleges, 
Western Association of Schools and Colleges36 

Warning: An institution has been determined by the Commission not to meet one 
or more standards, and Reaffirmation for One Year is not warranted. When the 
Commission finds that an institution is out of compliance with the Commission’s 
Standards to an extent that gives concern to the Commission, it may issue 
Warning to the institution to correct its deficiencies, refrain from certain activi-
ties, or initiate certain activities, and meet the standards. The Commission may 
also issue Warning if the institution has acknowledged within its Institutional Self 
Evaluation Report or Special Report the deficiencies leading to serious noncom-
pliance, and has demonstrated affirmative steps and plans to fully resolve the 
deficiencies within twelve months.

Probation: An institution has been determined by the Commission not to 
meet one or more standards, and there is a serious concern on the part of the 
Commission regarding the level and/or scope of the noncompliance issues. When 
an institution deviates significantly from the Commission’s Standards, but not to 
such an extent as to warrant a Show Cause mandate or the termination of accredi-
tation, the Commission will impose Probation. The Commission may also impose 
Probation when the institution fails to respond to conditions placed upon it by the 
Commission, including a Warning.

Show cause: When the Commission finds an institution to be in substantial 
noncompliance with the Commission’s Standards, it will mandate Show Cause. 
The Commission may also mandate Show Cause when the institution has not 
responded to the previous conditions imposed by the Commission. Under Show 
Cause, the institution is required to demonstrate why its accreditation should 
not be withdrawn at the end of a stated period by providing evidence that it has 
corrected the deficiencies noted by the Commission and is in compliance with the 
Commission’s Standards.

Withdrawal: If, in the judgment of the Commission, an institution has not sat-
isfactorily explained or corrected deficiencies of which it has been given notice, 
or has taken an action that has placed it significantly out of compliance with the 
Eligibility Requirements, Accreditation Standards, and Commission policies 
(together Commission’s Standards), its accreditation may be withdrawn.
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Western Association of Schools and Colleges  
Senior College and University Commission37

Warning: A Warning reflects the Commission’s finding that an institution fails to 
meet one or more of the Standards of Accreditation.

Probation: Probation reflects the Commission’s finding that the institution has seri-
ous issues of noncompliance with one or more of the Standards of Accreditation.

Show cause: An Order to Show Cause is a decision by the Commission to terminate 
the accreditation of the institution within a maximum period of one year from the 
date of the Order, unless the institution can show cause as to why such action should 
not be taken. Such an Order may be issued when an institution is found to be in sub-
stantial noncompliance with one or more Commission Standards or, having been 
placed on Warning or Probation for at least one year, has not been found to have 
made sufficient progress to come into compliance with the Standards.

Withdraw: A decision to withdraw candidacy or accreditation is made by the 
Commission when an institution has been found to be seriously out of compli-
ance with one or more Standards. Although not required, a decision to withdraw 
accreditation may be made after an Order to Show Cause or another sanction has 
been imposed and the institution has failed to come into compliance.

Accrediting Commission of Career Schools and Colleges38 

Warning: In cases where the Commission has reason to believe that a school is not 
in compliance with one or more accreditation standards or other requirements, 
the Commission may at its discretion, issue a Warning to the school.

Probation: In cases where the Commission has significant concerns regarding a 
school’s compliance with one or more accrediting standards or other requirements 
or has made a determination that a school is out of compliance with one or more 
standards, the Commission may, at its discretion, place a school on Probation. As 
part of the Probation Order, the Commission may, at its discretion, direct the school 
to show cause as to why the school’s accreditation should not be withdrawn.
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Withdrawal: Following the due process required by these Rules, the Commission 
may withdraw the accreditation of a school any time a school fails to demonstrate 
compliance with one or more accreditation standards or other requirements and 
for any of the reasons, or combination thereof, described below. The Commission 
may, at its discretion, withdraw a school’s accreditation and remove the school 
from the list of ACCSC-accredited schools without first issuing a Warning or 
Probation Order.

Accrediting Council for Continuing Education & Training39 

Show cause: The Commission may issue a show cause directive if it has substan-
tive questions and concerns regarding the institution’s compliance with ACCET 
standards, policies, and procedures. A show cause is not an adverse action but rather 
a statement of such serious concern that the institution must provide sufficient 
evidence to demonstrate that it does, in fact, comply with the ACCET standards, 
policies, and procedures such that its accreditation should not be withdrawn. 

Deny: The Commission may deny reaccreditation if the institution fails to meet 
one or more of the standards. The Commission will inform the institution, in writ-
ing, of the reasons for the denial. An institution that has been denied reaccredita-
tion has the right to appeal the Commission’s action.

Withdraw: The Commission may withdraw the current grant of accreditation to 
an institution at any time prior to the official expiration date if the Commission 
finds that the institution has not demonstrated its compliance with ACCET 
standard(s), policies, and procedures.

Accrediting Council for Independent Colleges and Schools40

Warning: When the Council determines that an institution is not in compliance 
with the Accreditation Criteria, the Council will issue a compliance warning. A 
show-cause directive or a denial action/suspension order may be issued by ACICS 
as the result of this review as described in Section 2-3-230 or 2-3-402. 

Show cause: When the Council determines that an institution is not in compli-
ance, and is unlikely to become in compliance, with the Accreditation Criteria, the 
institution will be provided in writing with the areas of noncompliance and will be 
invited to “show cause” why its accreditation should not be suspended or other-
wise conditioned.
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Probation: Probation is a status that the Council may impose on an institution if 
the institution is unable to demonstrate that it consistently operates in accordance 
with the Accreditation Criteria. Probation may be imposed by the Council either 
when it continues a show-cause directive after at least one hearing either in person 
or in writing, or after an institution has notified the Council that it intends to 
appeal a denial action.

Deny: Denial of an accredited status is characterized by the Council as a “with-
holding” action and is differentiated from suspension of accreditation, which is a 
“withdrawal” action. There are two levels of denial. One totally withholds accredi-
tation of the institution or a branch; the other denies approval of a requested 
substantive change. Denial at either level constitutes a negative action and is chal-
lengeable by the institution.

Withdraw: “Withdrawal of accreditation” differs from “denial of accreditation” in 
that denial rejects an institution’s application for an initial grant of accreditation or 
for a renewal of accreditation to take effect upon the expiration of an existing grant 
of accreditation; withdrawal of accreditation takes away a current grant of accredi-
tation before its expiration. 

Suspend: Suspension of accreditation may occur when, in the judgment of 
ACICS, an institution no longer complies with the criteria. 

Council on Occupational Education41

Notification of apparent deficiency: Notification of Apparent Deficiency is a 
status which signifies that the institution is apparently deficient with respect to a 
requirement of the Commission.

Heightened monitoring: Heightened Monitoring is a status that signifies that the 
Commission has determined a need to more closely monitor an institution. The 
types and the requirements for reporting will be established by the Commission 
and may include but are not limited to reports on financial stability, administrative 
capability, and program outcomes.

Warning: Warning is a status imposed on an institution for a period of time from 
30 days up to one year by the Commission if it determines that an institution is 
possibly in violation of one or more of the standards, criteria, and/or conditions 
of the Council.
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Probation: This status is imposed when, in the judgment of the Commission, there 
is a violation of standards, criteria, and/or conditions of the Council that must be 
corrected or the institution will suffer loss of candidate status or accreditation.

Show cause: This status is assigned by the Commission giving an institution 30 days 
to show cause why the institution should not be dropped because of one or more 
serious violations of the standards, criteria, and/or conditions of the Council.
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List of state agencies that allow bonds as evidence of financial surety (as of July 2016) 

 

 Alabama Community College System 

 Alaska Commission on Postsecondary Education 

 Arizona State Board for Private Postsecondary Education 

 Arkansas Higher Education Coordinating Board, Department of Higher Education 

 Arkansas State Board of Private Career Education 

 Colorado Commission on Higher Education  

 Colorado Department of Higher Education – Division of Private Occupational Schools 

 Delaware Department of Education 

 District of Columbia Higher Education Licensure Commission  

 Florida Commission for Independent Education  

 Georgia Nonpublic Postsecondary Education Commission 

 Hawaii Postsecondary Education Authorization Program 

 Hawaii Department of Education 

 Idaho State Board of Education 

 Illinois Board of Higher Education, Division of Private Business and Vocational Schools 

 Indiana Department of Workforce Development, Office for Career and Technical Schools 

 Iowa College Student Aid Commission 

 Kansas Board of Regents 

 Kentucky Council on Postsecondary Education 

 Kentucky Commission on Proprietary Education 

 Louisiana Board of Regents 

 Louisiana Board of Regents, Proprietary Schools 

 Maine Department of Education 

 Maryland Higher Education Commission  

 Maryland Higher Education Commission, Private Career Schools Division  

 Massachusetts Division of Professional Licensure, Office of Private Occupational School 

Education 

 Michigan Department of Licensing and Regulatory Affairs – Postsecondary Education 

 Minnesota Office of Higher Education 

 Mississippi Community College Board, Commission on Proprietary Schools and College 

Registration 

 Missouri Department of Higher Education 

 Montana Board of Regents 

 Nebraska Department of Education, Private Postsecondary Career Schools 

 Nevada Commission on Postsecondary Education 

 New Hampshire Department of Education, Division of Higher Education – Higher Education 

Commission Career School Licensing  

 New Jersey Department of Labor and Workforce Development 

 New Mexico Higher Education Development 

 New York Bureau of Proprietary School Supervision 

 North Carolina Board of Governors for the University of North Carolina – General 

Administration 

 North Carolina State Board of Proprietary Schools 

 North Dakota University System 

 North Dakota Department of Career and Technical Education 

 Ohio State Board of Career Colleges and Schools 



 Oklahoma Board of Private Vocational Schools 

 Oregon Higher Education Coordinating Commission, Office of Degree Authorization 

 Pennsylvania Department of Education – Division of Higher and Career Education, Board of 

Private Licensed Schools 

 Rhode Island Council on Postsecondary Education 

 South Carolina Commission on Higher Education 

 Tennessee Higher Education Commission 

 Texas Higher Education Coordinating Board 

 Utah Division of Consumer Protection 

 Virginia State Council of Higher Education for Virginia, Private and Out-of-State Postsecondary 

Education 

 Washington Student Achievement Council 

 West Virginia Higher Education Policy Commission 

 West Virginia Council for Community and Technical College Education 

 Wisconsin Educational Approval Board 

 Wyoming Department of Education 
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The State of – and the Future for – Postsecondary Career Education 

Steve Gunderson 

February 1, 2016 

 

Two stories help frame the State of Postsecondary Career Education today.  The stories speak to 

both the challenges within the sector and the most effective way to frame/define the sector as we 

move forward.   

When I was given the honor of leading the Association of Private Sector Colleges and 

Universities (APSCU) in January of 2011, I began – as most national association CEOs do – by 

traveling the country to provide updates on the news from our nation’s capital impacting our 

sector. As everyone following higher education in America knows, we’ve never faced an 

administration with such ideological hostility to the very existence of the private sector in 

education. Facing such challenges on many different fronts, those inviting me to speak soon 

changed their requests, asking me not to discuss government relations but rather to focus my 

remarks on what I saw as the future of our sector. In a few months even these futuristic 

presentations were not sufficient. In the spring of 2015, meeting hosts, literally, requested that I 

provide pep talks to the staff attending many of our state associations’ meetings as they – 

teachers, student service professionals, and other school administrators – simply could not 

understand why their good work in the delivery of education was being questioned.  

A second story is equally important. Late in the spring of 2015 I was invited to speak at the 

Kansas-Missouri joint state meeting. One of our sector’s most respected education leaders, Tim 

Foster, and I were having a dinner conversation the night before this event. As the evening 

progressed he shared with me how a student’s experience at our schools endures three different 

stages.   

He said, “Most college students enroll simply because it seems the right thing to do. Their mind 

tells them that if everyone else is going to college, then they should go to college too! But, this 

commitment to join friends in a college classroom doesn’t last very long. Soon, they have one 

simple goal; complete the course, get the degree, and move into the workforce. Yet, even this 

commitment to completion doesn’t sustain them through the weeks – or even months – of a 

postsecondary career academic program.” 

Tim continued, “In the end, what really drives our students and our teachers is their focus on a 

career! The teachers in our schools are motivational instructors because they can share their 

stories of how their careers touched people in ways never imagined.  And the students are 

motivated towards completion for one simple, basic – but overwhelming – reason.  They want to 

pursue their chosen career!” 
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To understand where our sector is today, we must understand our recent past.  In one of 

Shakespeare’s many plays, a character by the name of Antonio created the famous words, 

“What’s past is prologue.” Quite simply, the recession’s impact on our sector combined with the 

ideological hostility to our sector by the current administration in Washington have defined our 

present in ways few, if any, ever thought possible. But when one combines a look at our sector’s 

history with a similar look at the emerging skill demands – and the projected growth in college 

enrollment – we can look to the future with a sense of optimism. 

Of course, the immediate past defines some of the economic challenges of present day. First, the 

sector grew too fast and too much when we admitted every applicant seeking additional 

education and skills in the midst of a recession. When too many of these students – not 

academically nor personally ready for the rigors of college – dropped out of school, they defined 

a new era of negative public relations of our sector. We were labeled by the drop outs and the 

loan defaults rather than by the majority of students who successfully completed their studies to 

pursue their chosen careers. One California businessman, not associated with our sector, told me 

on one trip that in any other political time, the completion rates and placements rates of very high 

risk students in a recession-based economy would have been recognized by government leaders 

as incredible achievements.       

This same recession assaulted our sector in a second way when middle-skills jobs didn’t recover 

in ways similar to those highly-skilled workers on the top of the economic ladder and those 

unskilled, low-wage workers on the bottom. While we were properly preparing graduates for 

post-recession jobs, many of these jobs simply never developed. Anthony Carnevale and The 

Georgetown Center for Education and the Workforce published two different reports in 2015 

showcasing the lack of a middle-skills job recovery.  Without a demand for jobs at the end of 

one’s studies many potential students chose not to invest in further education until such time as 

the jobs using new skills returned.   

The most recent attacks by this administration on the sector have focused on many schools’ 

advertised placement rates.  While no one encourages or accepts false information, in many cases 

the placement projections may have been historically accurate for either normal economies, or 

normal post-recession recoveries.  But the economy today simply hasn’t matched those historic 

trends.  We will look at the specific data confirming the lack of economic growth later in this 

paper.  For now, it is important to know that in the six years following the recession, America’s 

GDP has averaged only a 3.9% growth which is the lowest ever recessionary recovery.  Compare 

this with China’s average growth of 8.1% during these same six years.  

2015 ended for this sector as we learned that the President had committed to vetoing the entire 

2016 Omnibus Appropriations Bill if language remained in the bill delaying the implementation 

of the Gainful Employment regulation.  Early in 2016, we have witnessed a new round of 

regulatory attacks on the sector – including a new round of rule-making and more specific 

charges by different agencies against specific school. All of this, unfortunately, makes clear this 
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administration’s hostility to the sector’s very existence is likely to continue through the 

completion of their term in office. These policy fights, and our failure to stop the 

administration’s attacks exclusively focused on our sector, will certainly impact access and 

opportunity for many students. We don’t yet know the real magnitude of such impact. But we 

enter the new year with caution because the Department of Education has boasted the new 

Gainful Employment regulation will eliminate 14 percent of the programs in our sector. Maybe.  

Maybe not. We will learn more of the rule’s potential impact in late spring/early summer when 

the first round of debt/earnings rates are published for each program. We do know that the entire 

Gainful Employment metric is based on calculating the incomes of students entering the market 

during the peak of the recession, making their entry-level wages even more challenging.  

The day after the Omnibus Appropriations Bill failed to include a delay in the Gainful 

Employment regulation, the owners of perhaps the nation’s best known culinary school, Cordon 

Bleu, announced the closing of all such schools over the next two years. No one can look to the 

current state, and the potential future, of the sector without acknowledging the incredible 

hostility towards the sector that exists within the Administration and the Department of 

Education. More than one career college leader has said the only strategy today can be one of 

survival against the ideological attacks leveled at our sector by the current Administration. 

Yet despite such caution, this paper will articulate a growing demand for postsecondary career 

education.  A closer look at all the studies – including many from the government - define a path 

forward that enables most schools to survive and thrive in today’s political environment simply 

by serving the growing demand for the academic programs and skills we provide. While the 

immediate past may be prologue to current times, a more careful look at both the longer history 

and the projected demands for future skills provide reasons to believe that growth will occur, 

again. 

2009 to 2014:  Trends Defining a Return to our Roots 

Statistics – past and present – define a sector positioned for the future simply because 

demographics and job growth will create such a demand for the sector’s academic programs.  

But one thing has changed – and this is critically important in projecting the future. We are no 

longer the sector we used to be.  

Postsecondary career education exists today in many different types of schools with different 

public/private corporate structures. They range from public 2-year and 4-year colleges, a strong 

private non-profit sector of schools, and for-profit enterprises. Traditional private sector (for-

profit) education was once defined as almost exclusively focused on career education. Today, 

especially with the emergence of larger publicly-traded schools, some private sector colleges 

have diversified their academic portfolios to include, or even focus on, the more traditional 

liberal arts education primarily through on-line offerings.    
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For many generations career education occurred within a given community through two types of 

schools.  First, family-owned career college/university provided a combination of academics and 

career skills relevant to that community’s workplace needs.  Second in each state, a system of 

community colleges often focused on similar occupational education. In recent years two forces 

are changing the landscape of career education. Today, many community colleges are focusing 

more of their programs on liberal arts education as a feeder system to 4-year BA programs. This 

trend has probably accelerated with the President’s call for free community college as the initial 

step to obtain 4-year liberal arts degrees.  At the same time, postsecondary career education has 

expanded beyond family-owned schools to include private sector investors skilled in the design 

and delivery of career education; a small number of publicly-traded companies; some public 

institutions – especially certain community colleges still focused on job training – and a growing 

number of non-profit career colleges. Today, no one corporate structure defines or owns 

postsecondary career education.  And today, some historical providers of postsecondary career 

education may no longer make career education a primary focus of their academic programs. 

There are multiple debates about what form of corporate structure is most appropriate.  That 

debate is for a different place by a different author. Unfortunately, no data exists to easily 

identify those schools engaged primarily/exclusively in postsecondary career education. In the 

past we assumed that all private-sector schools were career schools. That is no longer true. But 

until we can find data that would include schools by academic mission rather than corporate 

structure, many of the numbers used in this report will have to look at the entire private sector of 

higher education as the best possible source for data.   

We are left to our own analysis and conclusions as to what these numbers might mean for the 

future.  Personally, I believe postsecondary career education – usually delivered through a 

combination of on-line and site-based programming at institutions of different corporate 

structures – is positioned for slower, steady but positive growth. Most career programs need 

some level of on-site/blended laboratory experience, mentoring and student services.  This sector 

continues to be dominated by private sector investment in the delivery of such education.  But, 

postsecondary career education is not the exclusive domain of any school corporate structure 

today.  

In the past four years there have been enrollment declines in many of the postsecondary career 

schools, including programs of different lengths and subjects.  Such enrollment declines reflect 

both an adjustment following the spiked growth of the recession and the impact of the impending 

Gainful Employment regulation on this sector.  The Department of Education’s projection that 

14 percent of all career programs will be eliminated by their Gainful Employment regulation, 

combined with now years of negative attacks, can explain some of the enrollment decreases in 

the for-profit sector.  But the community college system, with strong support from the current 

Administration, has also seen enrollment declines.  Thus, some portion of the enrollment decline 

must be attributed to the recession’s lack of recovery/demand for middle-skill jobs; and a similar 

recognition by potential students not to invest in an education when the jobs they seek don’t 
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exist.  The current instability of the stock market and the current uncertainty of the Gainful 

Employment regulation’s impact make it impossible to offer sound projections for the immediate 

future enrollment trends.   

Yet a look back at the past five years is a sound basis for our current analysis. Enrollment at 

private sector colleges and universities over the past five academic years shows the trends: 

            Year    Enrollment          

 2009/10:  3,780,565 

 2010/11:  3,982,462 

 2011/12:  3,761,878 

 2012/13:  3,446,239 

 2013/14:  3,217,978 

Enrollment spiked during and immediately following the recession. The slow jobs recovery 

combined with the policy attacks on the sector have impacted the reduction in total enrollments. 

But when one removes the unprecedented spike following the recession and looks at longer-term 

cycles there is a more stable trajectory of growth.  In the 2002/03 academic year this sector 

enrolled 1,301,398 students. Five years later in 2007/08 the sector had doubled to 2,643,540.  

Five years later, in 2012/13, the sector served 3,446,239 students. This could be seen as a drop in 

the total number of students from the 4 million peak of the recession. Or it could be seen as a 

steady growth since 2002/03 and 2007/08.   

Even if one takes the most recent enrollment of 3,217,978 you will see a 600,000 growth since 

2007/08. So the obvious question is: Are we a sector that grew by 600,000 since 2007/08; or are 

we a sector defined by a decrease of 500,000 since the peak of the recession? 

But there is a much bigger story to tell!  

This sector grew under the premise of access, opportunity and open enrollment!  That philosophy 

worked until the recession’s dramatic growth.  Voices both inside and outside the sector began 

calling for a greater focus on outcomes because access without outcomes results in debt without 

degrees. Certainly since 2012 when the negative impact of poor outcomes began to define the 

sector’s work, there has been an intense focus on outcomes. The rewards of this focus really tell 

the story of how this sector is very different today than when the Obama Administration began 

their ideological assault. Today’s numbers show that enrollment is down 562,587 since 2009/10.  

But today’s numbers also show that total academic awards have increased 20,877 during this 

same five-year comparison. 
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The Sector has Changed! 

The most important message of this paper is that the sector and “The State of the Sector” today is 

much different than the one targeted by the Obama Administration.  This is shown by more than 

just the increase in outcomes (academic awards).  Similar changes are revealed in the declines in 

use of Title IV funds; the reduction in tuition and fees; and the significant reduction in cohort 

default rates.  The only thing that has not changed is the sector’s continued focus on serving 

those most in need of additional access and opportunity – today’s “New Traditional” college 

students. 

Sector Revenues 

The easiest way to tell this story is through the numbers.  The chart below makes clear that the 

sector has seen a $12 billion reduction in the total Title IV funds received.  As a result, the 

percentage of all Title IV funds used by this sector has seen a similar reduction of 6.7 percent.  

Year  Revenues Title IV Funds  % of all Title IV Funding 

2010    $29.6B   $32.6B   23% 

2011    $33.8B   $28.4B   20.3% 

2012    $32.3B   $25.8B   19.3% 

2013    $29.7B   $23.8B   17.7% 

2014    $27.3B   $20.3B   16.3% 

Tuition and Fees:  

Tuition and fees have also decreased over the most recent two academic years.  During the peak 

of the recession, over 90 percent of those students enrolled in private sector career colleges were 

eligible for Title IV funding support.  Today, there are fewer students enrolled in the sector, and 

even decreases in the number of students using federal financial aid. But, as we move away from 

the recession, it is this sector which shows an actual decrease in costs.  (One can only wonder 

how much lower the costs would fall if the government eliminated the 90/10 rule which results in 

schools charging higher tuition/fees as a way to complying with the regulation while serving a 

student body almost exclusively dependent upon Title IV funds for access.) 

Tuition and Fees Costs: the 2014/15 Academic year versus 2012/13: 

 4-year public (in-state)  +2.8% 

 2-year public    +3.9% 

 4-year private non-profit  +3% 

 2-year private non-profit  +2% 

 4-year private for-profit  -2.4% 

 2-year private for-profit  -1.2% 
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Cohort Default Rates 

Cohort default rates will always be a challenge for postsecondary career education simply 

because of the demographics of the students most often engaged in these programs.  The students 

are low-income.  They are often independent, with many having children.  As mentioned above, 

over 90 percent of the students enrolled in private sector career colleges were eligible for federal 

financial aid during the peak of the recession.  While that number has gone down, the most 

current data shows that 65 percent of the students in 2014 received Pell Grants, suggesting an 

even higher percentage accessing federal student loans. But the important point, reflecting the 

change in this sector, is the sector’s focus on repayment of loans. In 2010, the proprietary sector 

registered 21 percent default rates for 2-year programs and 22 percent default rates for 4-year 

programs. The only other sector of higher education with similar rates was the 2-year public 

programs with a 21 percent default rate.   

Making progress in reducing these rates is not easy when confronted with a middle-skills jobless 

recovery.  That is evidenced by the fact that 2-year public schools (community colleges) still 

have a 19 percent default rate.  But the private sector schools have reduced their rates to 14.7 

percent for 4-year programs and 17.7 percent for 2-year programs; a reduction of 7.4 percent and 

3.7 percent respectively.  Such reductions are by far the highest reductions of any sector. 

In summary, the data makes clear the sector has changed!  Everything is down, except academic 

awards! 

Between 2010 and 2014: 

 Total Sector Enrollment:  Down 572,587 students 

 Tuition and Fees:   Down 1.2 to 2.4%* 

 Total Sector Revenues:  Down $2.3 Billion 

 Title IV Financial Aid:  Down $12.3 Billion 

 Sector’s % of all Title IV Funds: Down 6.7% 

 Default rates:    Down 3.7% to 7.4%* 

 Academic Awards:   UP  20,877! 

(Asterisk references the difference in 2 and 4 year programs.) 

Achieving Change in a Challenging Economy: 

The outcomes reflected in 2014 are remarkable in and of themselves when one considers the 

demographics of the students served in this sector. But the numbers become even more 

significant when achieved in the middle-skills jobless recovery. 
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The Georgetown Center for Education and the Workforce has long provided some of the most 

independent, in-depth analysis of education’s relation to the American workforce. Two reports in 

2015 speak of the unique challenge faced by workers with middle-skills. In the summer of 2015, 

a report titled “Good Jobs are Back” first confirmed the challenge, writing, “The downside of 

this recovery is that middle-wage jobs have not fully recovered:  In spite of the 1.9 million jobs 

added in the recovery, middle-wage jobs remain 900,000 jobs below their re-recession 

employment level.” 

A second report from the same institution in December of 2015 expanded on this challenge.  The 

report, “Six Million Missing Jobs,” looked at the number of jobs that should have existed in each 

sector of the economy.  Their study shows that “there are still 2 million fewer jobs for workers 

with some college or an Associate’s degree than there would have been if the recession had not 

occurred.”   

In the administration’s ideological attack on the sector, they have charged multiple schools with 

misrepresentation of placement rates.  Based upon a review of the economic data, many of these 

schools may have actually made correct projections based upon traditional economic growth 

rates/recoveries. Unfortunately the recent recovery has not produced similar outcomes for 

middle-skill jobs. 

To have some appreciation for this challenge, one should look at America’s Gross Domestic 

Product (annual economic growth) before and after the current recession.  In the five years prior 

to the recession (2003 to 2007) the average GDP was 5.74 percent. After two difficult years of 

recession in 2008 and 2009, the following five years (2010 to 2015) the average GDP was only 

3.9 percent. Such rates of growth are simply insufficient to build a new middle class in America.  

And to give you an international comparison, during the same period of 2010 to 2015, the annual 

GDP in China averaged 8.1 percent. This has been described as a major slowdown in their 

economy! 

Looking Forward:  Demographics, Demand, Determination and Degrees 

The Obama Administration deserves credit for their efforts to inspire low-income, first-

generation college students to pursue the best liberal arts studies at some of the nation’s most 

prestigious schools.  The Lumina Foundation, and others, deserve similar credit for their 

campaign “Goal 2025” to achieve 60 percent of Americans holding some postsecondary award 

(certificate to degree) by 2025.  The Foundation’s work recognizes that we need postsecondary 

awards at all levels of the higher education spectrum, and that many of these awards leading to 

good jobs do not require a full BA Degree.   
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In 1973, 28 percent of all jobs required a postsecondary degree. By 2020, projections from 

multiple sources show that 65 percent of all jobs will require some postsecondary 

credential/award.  In the most recent update on the Lumina Campaign, with 10 years remaining, 

current data shows that 48% of Americans (ages 25 – 64) have a high school degree but no 

postsecondary award.  This half of the American population must be the target of our work in 

preparing America’s future workforce. 

Demographics 

The two sectors serving the population with the greatest opportunity for progress are the 

postsecondary career colleges and the 2-year public colleges.  These two sectors serve this “New 

Traditional” population, often pursuing college for the first time in their family’s history.  

According to the National Center for Education Statistics, a demographic description of private 

sector school enrollment shows that: 

 65% Women 

 25% African-American 

 17% Hispanic 

 67% Age 24 and older 

 35% Age 35 and older 

 80% Financially Independent 

 65% receive Pell Grants 

 50% have children 

 35% employed full-time, in addition to school. 

Demand 

The Georgetown Center on Education and the Workforce projects 55 million job openings by 

2025. They project that 31 million of these 55 million jobs are due to retirements while the 

remaining 24 million represent net new jobs. Equally important, they project that 65percent of 

the replacement jobs and 85 percent of the net new jobs will require some level of postsecondary 

education awards.   

We (APSCU) began in late 2015 an initiative highlighting those occupations where emerging 

demand – and in some cases projected shortages – suggest a real need for more trained, skilled 

workers. We call the initiative “SOS:  Shortage of Skills.” I mention this here because we have 

used Bureau of Labor Statistics’ projections on future jobs and job skills. Yet, the Georgetown 

Center’s report “Recovery:  Job Growth and Education requirements through 2020” challenges 

the BLS numbers as being too conservative.  They point out that BLS reported only 31 percent of 

jobs in 2010 required some level of postsecondary education while both the American 

Community Survey and the Current Population Survey of the Census Bureau show that 60 

percent of all jobs in 2010 required such education/training. 
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Because the BLS does many occupation-specific projections, we use their numbers even if they 

tend to be too conservative in the jobs requiring postsecondary education. The BLS numbers 

below also show projected increases in a specific occupation, they do not show the replacement 

demand resulting from the Baby-Boom generation reaching retirement age. Thus, we encourage 

the reader to look at these projections as being the conservative estimates of what will really be 

needed.   

The demand for skilled workers in many professions is in sync with the primary areas of focus in 

our sector’s career education programs.  The list of primary programs currently offered by 

APSCU member schools include:  

 Health Professions – with a huge focus on medical assistants, LPN and LVN. 

 Business Management – including business administration or management, accounting 

 Computer/IT – including computer programming, Systems Networking and General 

Repair 

 Legal Professions and studies 

 Homeland Security, Law Enforcement 

 Mechanic Repair and Technology 

 Personal and Culinary Services 

 Engineering Technologies 

  Visual and Performing Arts 

 Construction 

 Communications Technologies 

 Transportation. 

The projected growth for these occupations by 2022 is significant!  BLS projects a: 

 5 to 11% increase in Commercial Truck Drivers 

 29% increase in Medical Assistants 

 22% increase in LPN/LVNs 

 19% increase in RNs  

 21% increase in HVAC technicians 

 17% increase in Computer support Technicians 

 13% increase in barbers, cosmetologists 

 23% increase in Massage Therapists 

 25% increase in Construction/Builders 

 19% increase in Management Analysts. 
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These numbers give credence to the projections for an actual increase in postsecondary career 

education.  (The reader should note that BLS recently updated these numbers to 2024 

projections.  In every case above, the demand exceeds the average projected growth for all 

occupations.) 

Determination 

In the midst of the recent challenges confronting our sector, one of the long-time leaders of this 

sector offered me some strong advice.  He said, “This sector is not going away because we meet 

the needs of our students.  The laws of economics will always overcome the laws of politics.” 

In basic math, the challenge of our sector is that the costs of operating our schools must be paid 

for by the students as there are no public operating subsidies.  The chart below, showing data 

from the fall of 2014, shows the dramatic differences in the business models of the different 

sectors of higher education today.  Public schools, especially 2-year schools depend significantly 

on government operating support while private sector schools rely even more on income directly 

from students who chose to enroll in a specific program pursuing a specific career. 

4-year Public 2-year Public 4-year P-NP 4-year FP 2-year FP 

Revenues: 

Tuition/Fees:  20.3%  16.7%  29.5%  90.7%  88.6% 

Gov’t:   22.8%  65.1%  7.9%  4.%  3.9% 

While the sector has been attacked for how its revenues are used, the data makes pretty clear that 

the typical career school focuses its work on the students.  If one takes just the direct student 

support expenses (Instruction, Academic Support, and Student Services) a 2-year for-profit 

school allocates 56 percent of its expenses to these three programs.  If one includes institutional 

support – defined by NCES as the “day-to-day operational support of the institution” then the 

proprietary sector really commits almost all its funds to these four key areas. 

Expenses: 

Instruction:  29.1%  42.9%  32.9%  25.4%  32.2% 

Academic Support:   8.3%    8.8%    9.%    9.1%    8.3%  

Student Services:   4.9%  10.5%    8.4%  21.4%  15.5%  

Institutional Support:   8.8%  16.4%  13.1%  35.2%  30.9% 

 Total: 4 key areas: 51.1%  78.6%  63.4%  91.1%  86.9% 

        -NCES, 2015 
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Even though most private sector schools have neither tenured nor unionized faculty, their total 

commitment to academics is quite strong – and certainly comparable to the rest of higher 

education.  But it is in Student Services that the sector makes by far the greatest commitment; 

and makes the right investment to achieve better outcomes.   

Degrees 

With the focus on outcomes and education costs, more schools – and more students – are 

pursuing postsecondary education through incremental steps.  Certificates and Associate Degrees 

reflect this new path. While BA degrees continue to dominate academic awards, the growth – 

dramatic growth – is with certificates of 1-2 years.  Between 2008 and 2013, we witnessed a 64 

percent increase in such certificates; compared to a 37 percent increase in AA degrees, a 27 

percent increase in certificates of less-than-one-year, and an 18 percent increase in BA Degrees.   

It is worth recognizing who is focused in each of these academic award areas. The increase in   

1-2 year certificates resides in 2-year private sector schools where 46% of all their awards in 

2013/14 were such certificates.   Because of the size of the community college sector nationally, 

in total numbers the community colleges actually issued more 1-2 year certificates.  However 

such certificates represent only 16% of the sector’s total awards because 59% of all community 

college awards are AA degrees – a number that is likely to increase as they increase their focus 

on 4-year articulation agreements. Public 4-year colleges continue to dominate the traditional BA 

degrees as 64% of their awards are in this category. 

Framing the Future: 

What then is the future for postsecondary career education – and specifically those schools who 

have made such education their mission? 

It is actually more encouraging than the recent headwinds suggest.  There are many reasons for 

this conclusion. 

First, as the sector is defined by the mission of postsecondary career education rather than either 

the corporate structure of most schools, or the form of academic delivery, it will be positioned to 

serve a growing demand. We know that both demographics and an increase in demand for 

postsecondary occupational skills define the sector’s future. While meaning no disrespect, 

private 4-year for-profit colleges are best known for their on-line, distance education 

programming.  No less than 58 percent of their students participate in exclusive on-line 

programs. Such programs are primarily liberal arts focused; as most career education programs 

require some levels of on-site labs and often include some form of externships. 
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Second, almost every projection suggests an increase in postsecondary enrollments.  The 

economy, combined with demographics, has actually reduced total student enrollments in recent 

years.  That is expected to change for many reasons including a demand for more postsecondary 

skills in the American workplace.  Projections by the National Center for Education Statistics 

show a 7% increase in total postsecondary enrollment between 2015 and 2020.   

More specifically, between 2012 and 2022 they project: 

 A 20% increase in 25 to 34 year olds, and 

 A 23% increase of 35 and older students. 

No sector is designed to better serve this older student body than the nation’s career colleges.  By 

2022, 10.1 million postsecondary students will be 25 or older. 

The key to success in an era of educational stepping stones is to recognize both the students’ 

academic achievements and their career skills.  The sectors of higher education that can do so 

will be at the front of the next decade’s education delivery system. 

Third, the sector has moved from a focus on admissions to a focus on outcomes.  As mentioned 

earlier in this paper, while enrollment is down 562,587 students over the five-year period (2010-

2014) the actual number of academic awards annually has increased by 20,877! 

We must admit that some headwinds will continue. Certainly the administration’s ideological 

opposition to the private sector’s delivery of education will continue. Our ability to innovate and 

keep pace is being challenged by the inability of some schools to create and/or get approval for 

new programs designed to meet the changing demands of the workplace in these challenging 

economic times. And while the costs – especially taxpayer costs – of our sector will always be 

lower the tuition cost will continue to be higher simply because tuition and fees must cover 

operating costs.   

But if one combines some key factors defining the future of higher education, there is reason for 

optimism and growth.  We know that demographics and a changing economy combine to 

increase demand for specific occupational skills.  We also know that this sector has a long 

tradition of programming in many areas with projected growth over the next decade.  As the 

demographics – from race/ethnicity to age of the students – continue to evolve, this sector has 

the history and culture of successfully serving minorities and older students.  

By choice, economic necessity, or political climate, this sector has changed!  In the last five 

years, the data shows significant change.  The immediate challenge is in communicating that 

change to policy makers, the media and others engaged in postsecondary education so that 

today’s public policy reflects today’s sector.  
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Introduction 
The Integrated Postsecondary Education Data System (IPEDS) collects institution-level data 
from postsecondary institutions in the United States (50 states and the District of Columbia) and 
other U.S. jurisdictions (see appendix A for a list of other U.S. jurisdictions). This First Look 
presents findings from the preliminary data of the IPEDS fall 2015 data collection, which 
included three survey components: Institutional Characteristics for the 2015–16 academic year; 
Completions, covering the period July 1, 2014, through June 30, 2015; and 12-Month 
Enrollment, covering the same period. Data for all three components were collected through the 
IPEDS web-based data collection system. A brief summary of the fall 2015–16 survey 
components is included in this report, and detailed information about the study methodology can 
be found at http://nces.ed.gov/pubsearch/pubsinfo.asp?pubid=2016111. 

This First Look provides users with access to IPEDS data soon after the close of data collection. 
This report is based upon preliminary data that have not been extensively reviewed or edited. 
Provisional data for this collection, containing fully reviewed, edited, and imputed data, will be 
released approximately 3 months after the preliminary data. Final data, including revisions to the 
provisional data submitted by institutions after the close of data collection, will be available 
during the next collection year (2016–17). 

The purpose of this report is to introduce new data through tables containing descriptive 
information. The findings presented here demonstrate the range of information available through 
IPEDS; they include only a sample of the information collected and are not meant to emphasize 
any particular issue. While only a few of the data included in the fall 2015 collection are 
displayed in this First Look, all data from the fall 2015 collection are publicly available through 
the IPEDS Data Center, found at http://nces.ed.gov/ipeds/datacenter. 

IPEDS 2015–16 

Participation in IPEDS was required for institutions and administrative offices that participated 
in Title IV federal student financial aid programs such as Federal Pell Grants or Federal Stafford 
Loans during the 2015–16 academic year.1 A total of 7,164 Title IV institutions and 75 
administrative offices (central or system offices) in the United States and other U.S. jurisdictions 
were expected to participate in the fall collection. The data in table 1 include all 7,164 
institutions in the United States and other U.S. jurisdictions, and tables 2, 3, and 4 focus on the 
7,008 of these institutions that are in the United States. 

Detailed definitions of terms used in this report are available in the glossary (appendix B). 

Institutional Characteristics, Cost of Attendance, and Tuition and Fees 

The Institutional Characteristics (IC) component of IPEDS collects and maintains information 
used to classify postsecondary institutions based on a variety of characteristics. Data on level 
(4-year, 2-year, less-than-2-year), control (public, private nonprofit, private for-profit), and 
                                                 
1 Institutions participating in Title IV programs are accredited by an agency or organization recognized by the 
Secretary of the U.S. Department of Education, have a program of more than 300 clock hours or 8 credit hours, have 
been in business for at least 2 years, and have a signed Program Participation Agreement with the Office of 
Postsecondary Education, U.S. Department of Education.  

http://nces.ed.gov/pubsearch/pubsinfo.asp?pubid=2016111
http://nces.ed.gov/ipeds/datacenter
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sector (level crossed with control) allow classification within general categories. Additional data 
collected, not all of which are reported here, include types of programs offered, opportunities for 
distance education, levels of degrees and awards, calendar system, admission requirements, and 
student charges. 

The IC component collects data on tuition and fees by level of program, (i.e., undergraduate and 
graduate) and room and board charges. In addition, the broader cost of attendance is also 
collected for full-time, first-time degree/certificate-seeking undergraduate students. Cost of 
attendance is the total amount institutions estimate that undergraduate-level full-time, first-time 
degree/certificate-seeking students will pay to attend before financial aid is considered. This 
includes tuition and fees, books and supplies, room and board, and certain other designated 
expenses such as transportation. These estimates are the average amounts used by financial aid 
offices to determine a student’s financial aid. 

Completions 

The Completions component collects data on the number of degrees and certificates officially 
conferred2 in postsecondary education programs by level of degree (associate’s, bachelor’s, 
master’s, and doctor’s) and by length of program for sub-baccalaureate and postbaccalaureate 
certificates. Doctor’s degrees are further disaggregated into three sub-categories: 
research/scholarship, professional practice, and other doctor’s degrees. Data are collected on the 
race/ethnicity and gender of recipients and their programs of study. In addition, the unduplicated 
count of students receiving the reported number of degrees or certificates data is reported by 
gender, race/ethnicity, age, and award level. The data from this component reflect all formal 
awards (i.e., degrees, diplomas, certificates) received or conferred between July 1, 2014, and 
June 30, 2015. 

12-Month Enrollment 

The 12-Month Enrollment component collects unduplicated headcount enrollment and 
instructional activity data at each institution for the 12-month period July 1, 2014, through June 
30, 2015. The unduplicated headcount is collected by race/ethnicity, gender, and student level 
(undergraduate or graduate) for students enrolled during the reporting period.  

                                                 
2 Completions where the requirements for the award have been satisfied but the award has not yet been conferred by 
the postsecondary institution are not included. 
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Selected Findings 
 
• In 2015–16, of the 7,164 Title IV institutions in the United States and other U.S. 

jurisdictions, 3,085 were classified as 4-year institutions, 2,081 were 2-year institutions, and 
the remaining 1,998 were less-than-2-year institutions (table 1). 

• Average tuition and required fees for full-time, first-time degree/certificate-seeking 
undergraduates at public and nonprofit 4-year institutions increased from 2013–14 to 2015–
16, while tuition and required fees decreased at for-profit 4-year institutions over the same 
period (table 2). After adjusting for inflation,3 public institutions reported a roughly 4 percent 
increase for in-state students (to about $8,100) and for out-of-state students (to approximately 
$18,300). Nonprofit institutions also reported around a 4 percent increase (to about $26,400). 
For-profit institutions reported average tuition and required fees of approximately $16,000 
for 2015–16, which represents a decrease of less than 1 percent when compared with the 
inflation-adjusted figure from 2013–14. 

• Of the roughly 3.2 million students receiving degrees at 4-year Title IV institutions, nearly 59 
percent received a bachelor’s degree (table 3). This percentage varied by control of 
institution, with about 65 percent of the 1.8 million students at public institutions receiving a 
bachelor’s degree, roughly 53 percent of the 1.0 million students at nonprofit institutions 
receiving a bachelor’s degree, and about 40 percent of the 326,000 students at for-profit 
institutions receiving a bachelor’s degree.  

• Institutions reported a 12-month unduplicated headcount enrollment totaling about 
27.4 million individual students (table 4). Of these, roughly 23.6 million were undergraduates 
and approximately 3.8 million were graduate students.  

                                                 
3 Table 2 is reported in 2015-16 dollars. Percentage changes in these tables reflect changes over and above changes 
due to inflation. Refer to appendix A for details. 
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Tables 
 

Table 1. Number and percentage distribution of Title IV institutions, by control of institution, level of 
institution, and region: United States and other U.S. jurisdictions, academic year 2015–16 

Level of institution and region 

Number of institutions  Percent of institutions 

Total Public 
Private 

Total Public 
Private 

Nonprofit For-profit Nonprofit For-profit 
         

Total institutions 7,164 1,990 1,909 3,265 100.0 100.0 100.0 100.0 
         
Total U.S. institutions 7,008 1,963 1,855 3,190 97.8 98.6 97.2 97.7 
         
Level of institution         

4-year 3,085 727 1,644 714 43.1 36.5 86.1 21.9 
U.S. 3,008 709 1,599 700 42.0 35.6 83.8 21.4 
Other U.S. jurisdictions 77 18 45 14 1.1 0.9 2.4 0.4 

2-year 2,081 1,015 177 889 29.0 51.0 9.3 27.2 
U.S. 2,055 1,006 170 879 28.7 50.6 8.9 26.9 
Other U.S. jurisdictions 26 9 7 10 0.4 0.5 0.4 0.3 

Less-than-2-year 1,998 248 88 1,662 27.9 12.5 4.6 50.9 
U.S. 1,945 248 86 1,611 27.1 12.5 4.5 49.3 
Other U.S. jurisdictions 53 0 2 51 0.7 0.0 0.1 1.6 

         
Region         

New England 404 110 160 134 5.6 5.5 8.4 4.1 
Mid East 1,127 278 415 434 15.7 14.0 21.7 13.3 
Great Lakes 1,061 266 293 502 14.8 13.4 15.3 15.4 
Plains 620 187 191 242 8.7 9.4 10.0 7.4 
Southeast 1,754 541 397 816 24.5 27.2 20.8 25.0 
Southwest 770 243 112 415 10.7 12.2 5.9 12.7 
Rocky Mountains 282 80 44 158 3.9 4.0 2.3 4.8 
Far West 985 253 243 489 13.7 12.7 12.7 15.0 
U.S. service academies 5 5 0 0 0.1 0.3 0.0 0.0 
Other U.S. jurisdictions 156 27 54 75 2.2 1.4 2.8 2.3 

NOTE: Title IV institutions are those with a written agreement with the U.S. Department of Education that allows the institution to participate in 
any of the Title IV federal student financial assistance programs. The four U.S. service academies that are not Title IV eligible are included in 
the Integrated Postsecondary Education Data System (IPEDS) universe because they are federally funded and open to the public. Percentages in 
the columns of this table use the corresponding count in the Total institutions row as the denominator. Data are not imputed. The 
item response rates for all cells in this table are 100 percent. The New England region includes Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode Island, and Vermont. The Mid East region includes Delaware, the District of Columbia, 
Maryland, New Jersey, New York, and Pennsylvania. The Great Lakes region includes Illinois, Indiana, Michigan, Ohio, and 
Wisconsin. The Plains region includes Iowa, Kansas, Minnesota, Missouri, Nebraska, North Dakota, and South Dakota. The 
Southeast region includes Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, 
Tennessee, Virginia, and West Virginia. The Southwest region includes Arizona, New Mexico, Oklahoma, and Texas. The Rocky 
Mountains region includes Colorado, Idaho, Montana, Utah, and Wyoming. The Far West region includes Alaska, California, 
Hawaii, Nevada, Oregon, and Washington. The other U.S. jurisdictions are American Samoa, the Commonwealth of the Northern 
Mariana Islands, the Federated States of Micronesia, Guam, the Marshall Islands, Palau, Puerto Rico, and the U.S. Virgin Islands. 
Detail may not sum to totals because of rounding. Definitions for terms used in this table may be found in the IPEDS online 
glossary located at https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx. 
SOURCE: U.S. Department of Education, National Center for Education Statistics, IPEDS, Fall 2015, Institutional Characteristics 
component (preliminary data). 
 

https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx
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Table 2. Average costs (in constant 2015–16 dollars) associated with attendance for full-time, first-
time degree/certificate-seeking undergraduates at Title IV institutions operating on an 
academic year calendar system, and percentage change, by level of institution, type of cost, 
control of institution, residency, and student housing: United States, academic years 2013–
14 and 2015–16 

Type of cost,  
control of institution, residency,  
and student housing 

4-year  2-year  Less-than-2-year 

2013–14 2015–16 
Percent 
change 2013–14 2015–16 

Percent 
change 2013–14 2015–16 

Percent 
change 

          
Tuition and required fees          

Public          
In-district1 $7,808 $8,123 4.0 $3,202 $3,358 4.9 $6,552 $6,483 -1.1 
In-state 7,825 8,141 4.0 3,739 3,941 5.4 6,552 6,506 -0.7 
Out-of-state 17,590 18,341 4.3 7,453 7,784 4.4 7,593 7,288 -4.0 

Private nonprofit2 25,298 26,361 4.2 13,975 13,815 -1.1 12,985 13,433 3.5 
Private for-profit2 16,144 16,066 -0.5 14,983 14,864 -0.8 15,462 15,269 -1.3 
          

Books and supplies          
Public 1,275 1,278 0.3 1,393 1,409 1.2 1,095 967 -11.7 
Private nonprofit2 1,200 1,194 -0.5 1,340 1,339 -0.1 1,286 1,281 -0.4 
Private for-profit2 1,371 1,306 -4.7 1,477 1,518 2.7 1,038 1,211 16.6 
          

Room and board          
Public          

On campus 9,140 9,557 4.6 6,078 6,404 5.4 3,832 4,184 9.2 
Off campus (not with family) 9,260 9,446 2.0 7,911 8,087 2.2 7,000 7,202 2.9 

Private nonprofit2          
On campus 9,471 9,874 4.3 8,109 8,770 8.1 † † † 
Off campus (not with family) 9,214 9,428 2.3 9,695 9,766 0.7 9,342 9,602 2.8 

Private for-profit2          
On campus 10,011 9,862 -1.5 9,264 9,589 3.5 † † † 
Off campus (not with family) 7,771 7,955 2.4 8,158 8,309 1.9 8,778 9,175 4.5 

          

Other expenses3          
Public          

On campus 3,304 3,300 -0.1 3,239 3,184 -1.7 1,222 1,236 1.1 
Off campus (not with family) 3,785 3,756 -0.8 3,965 3,929 -0.9 3,266 3,687 12.9 
Off campus (with family) 3,961 3,954 -0.2 4,012 3,945 -1.7 3,193 3,550 11.2 

Private nonprofit2          
On campus 2,803 2,823 0.7 3,755 3,538 -5.8 † † † 
Off campus (not with family) 3,478 3,534 1.6 4,681 4,448 -5.0 2,183 2,256 3.3 
Off campus (with family) 3,735 3,697 -1.0 4,531 4,394 -3.0 3,154 2,960 -6.1 

Private for-profit2          
On campus 4,212 4,121 -2.1 2,590 2,562 -1.1 † † † 
Off campus (not with family) 4,815 4,583 -4.8 4,837 4,747 -1.9 4,640 5,099 9.9 
Off campus (with family) 5,270 4,370 -17.1 4,359 4,286 -1.7 3,551 3,717 4.7 

† Not applicable. 
1For public institutions, “in district” refers to the charges paid by a student who lives in the locality surrounding the institution, such 
as county. 
2Out-of-state average tuition and required fees were used for private institutions that reported varying tuitions by residency. 
3“Other expenses” refers to the amount of money needed by a student to cover expenses such as laundry, transportation, and 
entertainment. 
NOTE: Title IV institutions are those with a written agreement with the U.S. Department of Education that allows the institution to 
participate in any of the Title IV federal student financial assistance programs. The four U.S. service academies that are not Title IV 
eligible are included in the Integrated Postsecondary Education Data System (IPEDS) universe because they are federally funded 
and open to the public. However, the U.S. service academies are not included in this table. Amounts are institutional averages as 
reported by the institution, not average amounts paid by students (i.e., charges are not weighted by enrollment). Percentage 
change was computed using unrounded average costs. The time points displayed in this table were chosen to demonstrate the 
range of data available from IPEDS for trend analysis, not to emphasize any particular period of change. Out-of-state tuition and 
required fees were used for private institutions that reported varying tuitions by residency. The 2,543 institutions with academic 
calendars that differ by program or allow continuous enrollment are not included. All amounts from 2013–14 were converted to 
2015–16 dollars using the average Consumer Price Index values for the 12-month periods ending in October 2013 and October 
2015. Data from both time points in this table are from the same source. Definitions for terms used in this table may be found in the 
IPEDS online glossary located at https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx. 
SOURCE: U.S. Department of Education, National Center for Education Statistics, IPEDS, Fall 2015, Institutional Characteristics 
component (preliminary data). 
 

https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx
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Table 3. Number and percentage of awards conferred and students receiving awards at Title IV degree-granting institutions, by control of 
institution, level of institution, gender, race/ethnicity, and level of award: United States, 2014–15 

Level of institution,1 gender, 
race/ethnicity, and level of award 

All institutions 
 

Public 
 Private 

  Nonprofit  For-profit 
Awards  Students  Awards  Students  Awards  Students  Awards  Students 

Number 
Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent 

                 
All Institutions 4,581,053 100.0 4,271,959 100.0 3,041,089 100.0 2,758,713 100.0 1,081,110 100.0 1,058,398 100.0 458,854 100.0 454,848 100.0 

                 

 4-year institutions 
                 
Total 3,280,362 100.0 3,185,781 100.0 1,896,378 100.0 1,826,642 100.0 1,054,403 100.0 1,032,663 100.0 329,581 100.0 326,476 100.0 
                 
Gender                 

Men 1,376,856 42.0 1,334,465 41.9 824,751 43.5 793,380 43.4 432,270 41.0 422,292 40.9 119,835 36.4 118,793 36.4 
Women 1,903,506 58.0 1,851,316 58.1 1,071,627 56.5 1,033,262 56.6 622,133 59.0 610,371 59.1 209,746 63.6 207,683 63.6 
                 

Race/ethnicity                 
American Indian or Alaska 

Native 18,013 0.5 17,449 0.5 10,804 0.6 10,380 0.6 4,622 0.4 4,511 0.4 2,587 0.8 2,558 0.8 
Asian 194,625 5.9 188,502 5.9 121,647 6.4 117,176 6.4 60,808 5.8 59,240 5.7 12,170 3.7 12,086 3.7 
Black or African American  340,811 10.4 333,019 10.5 168,451 8.9 162,726 8.9 100,169 9.5 98,712 9.6 72,191 21.9 71,581 21.9 
Hispanic or Latino 338,805 10.3 329,068 10.3 214,909 11.3 206,917 11.3 82,848 7.9 81,333 7.9 41,048 12.5 40,818 12.5 
Native Hawaiian or Other 

Pacific Islander 8,058 0.2 7,804 0.2 3,897 0.2 3,711 0.2 2,132 0.2 2,098 0.2 2,029 0.6 1,995 0.6 
White 1,884,188 57.4 1,827,906 57.4 1,132,630 59.7 1,090,176 59.7 609,258 57.8 597,051 57.8 142,300 43.2 140,679 43.1 
Two or more races 78,866 2.4 76,289 2.4 47,897 2.5 45,960 2.5 23,545 2.2 23,021 2.2 7,424 2.3 7,308 2.2 
Race/ethnicity unknown 190,702 5.8 185,862 5.8 69,166 3.6 66,491 3.6 77,521 7.4 75,688 7.3 44,015 13.4 43,683 13.4 
Nonresident alien 226,294 6.9 219,882 6.9 126,977 6.7 123,105 6.7 93,500 8.9 91,009 8.8 5,817 1.8 5,768 1.8 
                 

Certificates                 
Less than 1 year 66,393 2.0 56,527 1.8 52,632 2.8 43,361 2.4 5,083 0.5 4,983 0.5 8,678 2.6 8,183 2.5 
At least 1 but less than 4 

years 44,713 1.4 43,361 1.4 17,828 0.9 17,287 0.9 8,049 0.8 7,860 0.8 18,836 5.7 18,214 5.6 
Postbaccalaureate or post-

master’s 55,684 1.7 53,808 1.7 28,344 1.5 27,198 1.5 23,350 2.2 22,652 2.2 3,990 1.2 3,958 1.2 
                 

Degrees                 
Associate’s degrees 282,213 8.6 279,315 8.8 147,451 7.8 145,317 8.0 48,252 4.6 47,599 4.6 86,510 26.2 86,399 26.5 
Bachelor’s degrees 1,894,406 57.7 1,870,283 58.7 1,208,927 63.7 1,189,230 65.1 553,522 52.5 549,239 53.2 131,957 40.0 131,814 40.4 
Master’s degrees 758,406 23.1 753,804 23.7 350,944 18.5 348,926 19.1 336,055 31.9 333,623 32.3 71,407 21.7 71,255 21.8 
Doctor’s degrees 178,547 5.4 178,195 5.6 90,252 4.8 90,114 4.9 80,092 7.6 79,878 7.7 8,203 2.5 8,203 2.5 

See notes at end of table.   
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Table 3. Number and percentage of awards conferred and students receiving awards at Title IV degree-granting institutions, by control of 
institution, level of institution, gender, race/ethnicity, and level of award: United States, 2014–15—Continued 

Level of institution,1 gender, 
race/ethnicity, and level of award 

All institutions 
 

Public 
 Private 

  Nonprofit  For-profit 
Awards  Students  Awards  Students  Awards  Students  Awards  Students 

Number 
Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent  Number 

Per-
cent 

                 

 2-year institutions 
                 

Total 1,300,691 100.0 1,086,178 100.0 1,144,711 100.0 932,071 100.0 26,707 100.0 25,735 100.0 129,273 100.0 128,372 100.0 
                 
Gender                 

Men 546,012 42.0 442,011 40.7 496,209 43.3 392,704 42.1 8,145 30.5 7,959 30.9 41,658 32.2 41,348 32.2 
Women 754,679 58.0 644,167 59.3 648,502 56.7 539,367 57.9 18,562 69.5 17,776 69.1 87,615 67.8 87,024 67.8 
                 

Race/ethnicity                 
American Indian or Alaska 

Native 12,723 1.0 10,792 1.0 10,814 0.9 8,908 1.0 426 1.6 407 1.6 1,483 1.1 1,477 1.2 
Asian 60,948 4.7 49,084 4.5 55,994 4.9 44,158 4.7 706 2.6 694 2.7 4,248 3.3 4,232 3.3 
Black or African American  182,217 14.0 155,936 14.4 145,214 12.7 119,402 12.8 5,928 22.2 5,773 22.4 31,075 24.0 30,761 24.0 
Hispanic or Latino 226,864 17.4 185,840 17.1 191,655 16.7 150,836 16.2 2,971 11.1 2,905 11.3 32,238 24.9 32,099 25.0 
Native Hawaiian or Other 

Pacific Islander 3,833 0.3 3,293 0.3 2,965 0.3 2,431 0.3 143 0.5 141 0.5 725 0.6 721 0.6 
White 716,671 55.1 598,356 55.1 657,155 57.4 539,604 57.9 11,895 44.5 11,506 44.7 47,621 36.8 47,246 36.8 
Two or more races 29,422 2.3 24,284 2.2 25,802 2.3 20,700 2.2 625 2.3 605 2.4 2,995 2.3 2,979 2.3 
Race/ethnicity unknown 50,564 3.9 44,011 4.1 38,494 3.4 32,226 3.5 3,693 13.8 3,439 13.4 8,377 6.5 8,346 6.5 
Nonresident alien 17,449 1.3 14,582 1.3 16,618 1.5 13,806 1.5 320 1.2 265 1.0 511 0.4 511 0.4 

                 
Certificates                 

Less than 1 year 313,696 24.1 263,937 24.3 282,483 24.7 233,489 25.1 8,410 31.5 7,825 30.4 22,803 17.6 22,623 17.6 
At least 1 but less than 4 

years 255,231 19.6 244,317 22.5 187,804 16.4 177,042 19.0 7,927 29.7 7,921 30.8 59,500 46.0 59,354 46.2 
Postbaccalaureate or post-

master’s † † † † † † † † † † † † † † † † 
                 Degrees                 
Associate’s degrees 731,757 56.3 687,074 63.3 674,422 58.9 629,924 67.6 10,370 38.8 10,301 40.0 46,965 36.3 46,849 36.5 
Bachelor’s degrees2 7 # 7 # 2 # 2 # † † † † 5 # 5 # 
Master’s degrees † † † † † † † † † † † † † † † † 
Doctor’s degrees † † † † † † † † † † † † † † † † 

† Not applicable. 
# Rounds to zero. 
1Institutions are classified as 4-year or 2-year based on the highest level of awards offered in the collection year (2015–16). 
2Three institutions that were 2-year institutions during the collection year (2015–16) awarded 7 bachelor’s degrees during 2014–15. 
NOTE: Title IV institutions are those with a written agreement with the U.S. Department of Education that allows the institution to participate in any of the Title IV federal student financial 
assistance programs. The four U.S. service academies that are not Title IV eligible are included in the Integrated Postsecondary Education Data System (IPEDS) universe because they 
are federally funded and open to the public. Awards displayed in this table were conferred during the 12-month period July 1, 2014, to June 30, 2015. No data from less-than-2-year 
institutions are included in this table because they were non-degree-granting in the collection year.Because of changes to institutional characteristics between the reporting year (2014–
15) and collection year (2015–16), institutions may report awards that are not consistent with their current levels of offering (e.g., four institutions that were less-than-2-year institutions in 
the collection year reported awarding 52 associate’s degrees in the reporting year). Percentages in the columns of this table use the corresponding count in the appropriate total row of 
each section as the denominator. Awards to individuals who self-identify with more than one race are included in the Two or more races category. Individuals who are in the United States 
on a visa or temporary basis, and who are not authorized to remain indefinitely, are included in the Nonresident alien category regardless of race or ethnicity. Awards to individuals of 
Hispanic or Latino ethnicity are included in the Hispanic or Latino category regardless of race. Detail may not sum to totals because of rounding. Definitions for terms used in this table 
may be found in the IPEDS online glossary located at https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx. 
SOURCE: U.S. Department of Education, National Center for Education Statistics, IPEDS, Fall 2015, Completions component (preliminary data). 
 

https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx
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Table 4. Twelve-month unduplicated headcount enrollment at Title IV 

institutions, by student level, level and control of institution, gender, 
and race/ethnicity: United States, 2014–15 

Level and control of institution,  
gender, and race/ethnicity Total Undergraduate Graduate 

    
Total students 27,380,994 23,590,040 3,790,954 

    
4-year    

Public  9,872,767 8,103,153 1,769,614 
Private nonprofit  4,884,768 3,299,506 1,585,262 
Private for-profit  1,959,344 1,523,266 436,078 
    

2-year    
Public  9,581,935 9,581,935 † 
Private nonprofit  88,196 88,196 † 
Private for-profit  494,761 494,761 † 
    

Less-than-2-year    
Public  71,577 71,577 † 
Private nonprofit  30,781 30,781 † 
Private for-profit  396,865 396,865 † 
    

Gender    
Men 11,822,226 10,292,691 1,529,535 
Women 15,558,768 13,297,349 2,261,419 

    
Race/ethnicity    

American Indian or Alaska Native 211,718 194,358 17,360 
Asian  1,494,320 1,285,140 209,180 
Black or African American  3,810,300 3,361,348 448,952 
Hispanic or Latino 4,173,741 3,900,216 273,525 
Native Hawaiian or Other Pacific Islander 76,191 68,748 7,443 
White 14,034,070 12,074,749 1,959,321 
Two or more races 793,534 719,800 73,734 
Race/ethnicity unknown 1,662,588 1,320,521 342,067 
Nonresident alien 1,124,532 665,160 459,372 

† Not applicable. 
NOTE: Title IV institutions are those with a written agreement with the U.S. Department of Education 
that allows the institution to participate in any of the Title IV federal student financial assistance 
programs. The four U.S. service academies that are not Title IV eligible are included in the 
Integrated Postsecondary Education Data System (IPEDS) universe because they are federally 
funded and open to the public. The unduplicated headcount displayed in this table is the count of 
students enrolled over the 12-month period July 1, 2014, through June 30, 2015. Students who self-
identify with more than one race are included in the Two or more races category. Individuals who are 
in the United States on a visa or temporary basis, and who are not authorized to remain indefinitely, 
are included in the Nonresident alien category regardless of race or ethnicity. Students of Hispanic 
or Latino ethnicity are included in the Hispanic or Latino category regardless of race. Definitions for 
terms used in this table may be found in the IPEDS online glossary located at 
https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx. 
SOURCE: U.S. Department of Education, National Center for Education Statistics, IPEDS, Fall 
2015, 12-Month Enrollment component (preliminary data). 

https://surveys.nces.ed.gov/ipeds/VisGlossaryAll.aspx
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Appendix A: 
Data Collection Procedures 

 

The fall 2015 data collection was entirely web-based; data were collected between September 2, 
2015, and October 14, 2015. Data were provided by “keyholders,” institutional representatives 
appointed by institutional chief executives, who were responsible for ensuring that survey data 
submitted by the institution were correct and complete. No problems were noted during the fall 
2015 data collection. During the collection period, the Integrated Postsecondary Education Data 
System (IPEDS) help desk was available to assist respondents with reporting the necessary data. 

The IPEDS universe is established during the fall collection period. There were 7,239 Title IV 
institutions and administrative offices1 in the United States and the other jurisdictions of the 
United States, such as Puerto Rico,2 in the 2015–16 academic year. For 2015–16, some 452 
postsecondary institutions were reported exclusively by a parent institution3 and are not included 
in the universe counts. The four U.S. service academies that are not Title IV eligible are included 
in the IPEDS universe because they are federally funded and open to the public.4 

Because the Title IV institutions that are the focus of IPEDS are required to participate in 
IPEDS, the response rates in the fall 2015 IPEDS collection were high, rounding to 100 percent. 
Responses were missing for one institution in the Institutional Characteristics component, two 
institutions in the Completions component, and two institutions in 12-Month Enrollment 
component.5 

The National Center for Education Statistics (NCES) statistical standards require that the 
potential for nonresponse bias for all institutions be analyzed for sectors for which the response 
rate is less than 85 percent. Because response rates were nearly 100 percent for each survey 
component, no such analysis was necessary. However, because response rates were not 100 
percent, imputed values will be included as part of the provisional data, when these are released.  

                                                 
1 Title IV institutions and administrative offices include 7,164 institutions and 75 administrative (central or system) 
offices. The central and system offices are required to complete the Institutional Characteristics component in the 
fall, the Human Resources component in the spring, and the Finance component in the spring (if they have their own 
separate budget). 
2 The other U.S. jurisdictions surveyed in IPEDS are American Samoa, the Commonwealth of the Northern Mariana 
Islands, the Federated States of Micronesia, Guam, the Marshall Islands, Palau, Puerto Rico, and the U.S. Virgin 
Islands. 
3 A parent institution reports data for another institution, known as the child institution. 
4 The four U.S. service academies that are not Title IV eligible are the U.S. Naval Academy, the U.S. Military 
Academy, the U.S. Coast Guard Academy, and the U.S. Air Force Academy. One academy, the U.S. Merchant 
Marine Academy, is Title IV eligible. Data for all five institutions are included in the tables and counts of 
institutions unless otherwise indicated. 
5 All 7,239 Title IV institutions and administrative offices were expected to respond to the Institutional 
Characteristics component. For the Completions component, all 7,164 institutions were expected to respond. A total 
of 8 institutions (6 that were new to IPEDS and 2 that did not enroll postsecondary students during the reference 
period) were not required to respond to the 12-Month Enrollment component but did respond to the Completions 
component. Hence, 7,156 institutions were expected to respond to the 12-Month Enrollment component. 
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Table 2 is given in constant 2015–16 dollars. To convert the 2013–14 tuition, required fees, 
books and supplies, room and board, and other expenses data to 2015–16 dollar amounts, the 
average Consumer Price Index for All Urban Consumers (CPI-U)6 values for the 12-month 
periods ending in October 2013 and October 2015 were used. The ratio of the average CPI-U for 
the 12-month period ending in October 2015 to the average CPI-U ending in October 2013 was 
multiplied by the 2013–14 dollar amounts to calculate the constant 2015–16 dollar amounts. 
These amounts were then used in the calculations shown in the table.

                                                 
6 CPI-U values were obtained from http://www.bls.gov/cpi/home.htm. 

http://www.bls.gov/cpi/home.htm
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Appendix B: 
Glossary of Terms 

 

2-year institution: Any postsecondary institution that offers programs of at least 2 but less than  
4 years’ duration, as well as occupational and vocational schools with programs of at least 1,800 
hours and academic institutions with programs of less than 4 years. Does not include bachelor’s-
degree-granting institutions where the baccalaureate program can be completed in 3 years. 

4-year institution: Any postsecondary institution that offers programs of at least 4 years’ duration  
or one that offers programs at or above the baccalaureate level, as well as schools that offer 
postbaccalaureate certificates only or those that offer graduate programs only. Also includes  
freestanding medical, law, or other professional schools. 

academic year: The period of time generally extending from September to June; usually equated to  
2 semesters or trimesters, 3 quarters, or the period covered by a 4-1-4 calendar system. 

associate’s degree: An award that normally requires at least 2 but less than 4 years of full-time-
equivalent college work. 

bachelor’s degree: An award (baccalaureate or equivalent degree, as determined by the Secretary, 
U.S. Department of Education) that normally requires at least 4 but not more than 5 years of full-
time-equivalent college-level work. This includes all bachelor’s degrees conferred in a 5-year 
cooperative (work-study) program. A cooperative plan provides for alternate class attendance and 
employment in business, industry, or government; thus, it allows students to combine actual work 
experience with their college studies. This also includes bachelor’s degrees for which the normal  
4 years of work are completed in 3 years. 

board charges: Charges assessed students for an academic year for meals. 

child institution: An institution that has its data reported by another institution, known as the parent 
institution. 

collection year: The academic year in which IPEDS data were collected. Most Institutional 
Characteristics, Salaries, Fall Staff, Fall Enrollment, and Employees by Assigned Position data are 
collected for the current year; Completions, 12-Month Enrollment, Student Financial Aid, and 
Finance data collections cover the prior year. 

control (of institution): A classification of whether an institution is operated by publicly elected or 
appointed officials (public control) or by privately elected or appointed officials and derives its major 
source of funds from private sources (private nonprofit or private for-profit control).  

cost of attendance: The amount of tuition and fees, room and board, books and supplies, and other 
expenses that a full-time, first-time degree/certificate-seeking student can expect to pay to go to 
college for an academic year. Costs reported by the institutions are those amounts used by the 
financial aid office to determine student financial need.  

degree: An award conferred by a college, university, or other postsecondary education institution as 
official recognition for the successful completion of an undergraduate or graduate program of study. 
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doctor’s degree: The highest award a student can earn for graduate study. The doctor’s degree 
classification includes such degrees as Doctor of Education, Doctor of Juridical Science, Doctor of 
Public Health, and the Doctor of Philosophy (Ph.D.) in any field. There are three categories of 
doctor’s degrees: doctor’s degrees – professional practice, which is conferred upon completion of a 
program providing the knowledge and skills for the recognition, credential, or license required for 
professional practice; doctor’s degrees – research/scholarship, which is a Ph.D. or other doctor’s 
degree that requires advanced work beyond the master’s level, including preparation and defense of a 
dissertation based on original research, or the planning and execution of an original project 
demonstrating substantial artistic or scholarly achievement; and doctor’s degrees – other, which 
includes all other doctor’s degrees that do not meet the definition of the other categories.  

instructional activity: The total number of credit and contact hours all students are engaged in 
during the specified period.  

less-than-2-year institution: This group includes any postsecondary institution that offers programs 
of less than 2 years’ duration below the baccalaureate level, as well as occupational and vocational 
schools with programs that do not exceed 1,800 contact hours. 

level of institution: A classification of whether an institution’s programs are of at least 4 years’ 
duration or beyond a baccalaureate level (4-year institution), at least 2 but less than 4 years (2-year 
institution), or less than 2 years (less-than-2-year institution). 

master’s degree: An award that requires the successful completion of a program of study of 
generally 1 or 2 full-time-equivalent academic years of work beyond the bachelor’s degree. Some of 
these degrees, such as those in Theology (M.Div., M.H.L./Rav) that were formerly classified as 
“first-professional,” may require more than 2 full-time-equivalent academic years of work.  

nonresident alien: A person who is not a citizen or national of the United States and who is in this 
country on a visa or temporary basis and does not have the right to remain indefinitely. 

Office of Postsecondary Education (OPE): Office within the U.S. Department of Education that 
formulates federal postsecondary education policy and administers programs that address critical 
national needs in support of its mission to increase access to quality postsecondary education. 

other expenses: The amount of money (estimated by the financial aid office) needed by a student to 
cover expenses such as laundry, transportation, and entertainment. 

parent institution: An institution that reports data for another institution, known as the child 
institution. 

postsecondary education: The provision of a formal instructional program whose curriculum is 
designed primarily for students beyond the compulsory age for high school. This includes programs 
whose purpose is academic, vocational, and continuing professional education, and excludes 
avocational and adult basic education programs. 

postsecondary institution: An institution that has as its sole purpose, or one of its primary missions, 
the provision of postsecondary education. For IPEDS, this institution must be open to the public.  

Program Participation Agreement (PPA): A written agreement between a postsecondary 
institution and the Secretary of Education. This agreement allows institutions to participate in any of 
the Title IV student assistance programs other than the State Student Incentive Grant (SSIG) and the 
National Early Intervention Scholarship and Partnership (NEISP) programs. The PPA conditions the 
initial and continued participation of an eligible institution in any Title IV program upon compliance 
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with the General Provisions regulations, the individual program regulations, and any additional 
conditions specified in the program participation agreement that the Department of Education 
requires the institution to meet. Institutions with such an agreement are referred to as Title IV 
institutions. 

race/ethnicity: Categories developed in 1997 by the Office of Management and Budget that are used 
to describe groups to which individuals belong or identify with. The categories do not denote 
scientific definitions of anthropological origins. The designations are used to categorize U.S. citizens, 
resident aliens, and other eligible noncitizens. 

Individuals are asked to first designate ethnicity as 

• Hispanic or Latino; or 
• not Hispanic or Latino. 

Second, individuals are asked to indicate all races that apply among the following: 

• American Indian or Alaska Native; 
• Asian; 
• Black or African American; 
• Native Hawaiian or Other Pacific Islander; and 
• White. 
 
For reporting purposes, students who identify with more than one race are included in the Two or 
more races category. 

resident alien (and other eligible noncitizens): A person who is not a citizen or national of the 
United States but who has been admitted as a legal immigrant for the purpose of obtaining permanent 
resident alien status and who holds one of the following: an alien registration card (Form I-551 or I-
151), a Temporary Resident Card (Form I-688), or an Arrival-Departure Record (Form I-94) with a 
notation that conveys legal immigrant status such as Section 207 Refugee, Section 208 Asylee, 
Conditional Entrant Parolee, or Cuban-Haitian. 

required fees: Fixed sum charged to students for items not covered by tuition and required of such a 
large proportion of all students that the student who does not pay the charge is an exception. 

room charges: The charges for an academic year for rooming accommodations for a typical student 
sharing a room with one other student. 

sector: One of nine institutional categories resulting from dividing the universe according to control 
and level. Control categories are public, private nonprofit, and private for-profit. Level categories are 
4 years and higher (4-year), at least 2 but less than 4 years (2-year), and less than 2 years (less-than-
2-year). For example, public 4-year institutions. 

Title IV institution: An institution that is accredited by an agency or organization recognized by the 
Secretary of the U.S. Department of Education, has at least one program of more than 300 clock 
hours or 8 credit hours, has been in business for at least 2 years, and has a signed Program 
Participation Agreement with the Office of Postsecondary Education, U.S. Department of Education.  

unduplicated headcount enrollment: The sum of students enrolled for credit with each student 
counted only once during the reporting period, regardless of when the student enrolled.  



 
Exhibit 21 



BLS SPOTLIGHT ON STATISTICS THE RECESSION OF 2007–2009 www.bls.gov/spotlight 

 U.S. BUREAU OF LABOR STATISTICS 1 

The Recession of 2007–2009 
  February 2012 
 

A general slowdown in economic activity, a downturn in the business cycle, a 
reduction in the amount of goods and services produced and sold—these are all 

characteristics of a recession. According 
to the National Bureau of Economic 
Research (the official arbiter of U.S. 
recessions), there were 10 recessions 
between 1948 and 2011. The most 
recent recession began in December 
2007 and ended in June 2009, though 
many of the statistics that describe the 
U.S. economy have yet to return to their 
pre-recession values. In this Spotlight, 
we present BLS data that compare the 
recent recession to previous recessions.   

 

  

http://www.nber.org/
http://www.nber.org/
http://www.nber.org/cycles/
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Unemployment 
One of the most widely recognized indicators of a recession is higher unemployment 
rates. In December 2007, the national unemployment rate was 5.0 percent, and it had 
been at or below that rate for the previous 30 months. At the end of the recession, in 
June 2009, it was 9.5 percent. In the months after the recession, the unemployment 
rate peaked at 10.0 percent (in October 2009). Before this, the most recent months 
with unemployment rates over 10.0 percent were September 1982 through June 
1983, during which time the unemployment rate peaked at 10.8 percent. 

Compared with previous recessions, the higher proportion of long-term unemployed 
(those unemployed for 27 weeks or longer) in the recent recession and its post-
recession period is notable. 
NOTE: People are classified as unemployed if they do not have a job, have actively looked for work in the prior 4 weeks, and are 
currently available for work. The unemployment rate is the number of unemployed persons as a percent of the labor force. (The labor 
force is the total number of employed and unemployed persons.) The long-term unemployment rate is the number of persons 
unemployed for 27 weeks or longer as a percent of the labor force. To learn more, see How the Government Measures 
Unemployment, http://www.bls.gov/cps/cps_htgm.htm.  

 

 
Source: Current Population Survey 

http://www.bls.gov/cps/cps_htgm.htm
http://www.bls.gov/cps/cps_htgm.htm
http://www.bls.gov/cps/cps_htgm.htm
http://www.bls.gov/cps/lfcharacteristics.htm#unemp
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Unemployment Demographics 
Unemployment rates of Blacks or African Americans and Hispanics or Latinos 
historically have been higher than the rate for Whites.In the months during and after 
the recent recession, unemployment rates for Blacks or African Americans and 
Hispanics or Latinos remained below the peaks they reached in 1982 and 1983, while 
the unemployment rate of Whites was very comparable to that of 1983.  

 

 
 

Source: Current Population Survey 
 

http://www.bls.gov/cps/demographics.htm
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For many years, men's unemployment rates were generally lower than women's both 
during and between recessions. However, since the early 1980s, men's 
unemployment rates have been higher than women's during or immediately after 
recessions, and the rates for men and women have been quite similar in other periods. 
Higher unemployment among men was especially notable during and immediately 
after the recent recession.   

 

 
Source: Current Population Survey 

http://www.bls.gov/cps/demographics.htm
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Unemployment by State 
Unemployment rates vary from one place to another. In the months after the end of 
the recent recession, North Dakota, Nebraska, and South Dakota had the lowest 
monthly unemployment rates (5.2 percent or lower) among the 50 states. Nevada, 
California, and Michigan had some of the highest jobless rates (above 10.0 percent).  

(This is an interactive chart on the BLS Spotlight HTML page.) 

 
Source: Local Area Unemployment Statistics 

http://www.bls.gov/lau/
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Unemployment Rates Around the World 
Compared with the unemployment rates of other industrialized countries, the U.S. 
unemployment rate was higher than a few and lower than most other countries 
before the start of the most recent recession. By the end of the recent recession, the 
U.S. unemployment rate was higher than most other industrialized countries, and it 
remained so in the months following the recession. 

(This is an interactive chart on the BLS Spotlight HTML page.) 

 
Source: International Labor Comparisons 

 

http://www.bls.gov/ilc/
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Employment Fell More Rapidly Than During Prior Recessions 
The employment decline experienced during the December 2007–June 2009 
recession was greater than that of any recession of recent decades. Forty-seven 
months after the start of the recession that began in November 1973, for example, 
employment was more than 7 percent higher than it had been when the recession 
started. In contrast, 47 months after the start of the most recent recession (November 
2011), employment was still over 4 percent lower than when the recession began.  
NOTE: In this chart, employment levels for recent recessions are set equal to 100 at the start of each recession. The solid boxes on 
the chart indicate the beginning of recessions. The empty box markers on each line indicate ends of recessions. On the line for the 
recession that began in January 1980, a second solid box indicates the start of another recession that began in July 1981. 
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Source: Current Employment Statistics 

 

http://www.bls.gov/ces/
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Employment of Young Adults 
Employment of young adults declined—as it did in all other groups—during the 
recent recession. Employment of young men generally increased during much of 
2006. After a dip in late 2006, employment of young men trended upward and then 
remained fairly stable until late fall of 2008, well into the recent recession. After a 
peak of about 88 percent in fall 2007, young men's employment declined from late fall 
2008 until June 2009, when it was just over 82 percent. As a share of population, 
employment of young women tended to be about 8 to 9 percentage points below that 
of young men. After reaching a peak of over 79 percent in late 2007, employment of 
young women remained fairly stable through about December 2008, and then, similar 
to that of men, it declined until it was about 73 percent in June 2009. 
NOTE: Young adults are those who were born in the years 1980 and 1981 and thus were ages 25 to 26 by December of 2006 and 
were ages 28 to 29 by December 2009. 

 
Source: National Longitudinal Surveys 

 

http://www.bls.gov/nls/
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Different Effects on Different Industries 
Generally, goods-producing industries experience the largest declines in employment 
during recessions. The 2007–2009 recession was typical in this regard, with 
construction and manufacturing both experiencing their largest percentage declines 
in employment of the post-WWII era, 13.7 and 10.0 percent, respectively (percentages 
expressed in annual rates, as measured from the first month to the last month of the 
recession). 

Few industries attracted as much attention during the recent recession as financial 
activities, which experienced a 3.9-percent reduction in employment. Before 2007, the 
only recession since 1939 to see job losses in financial activities was that of 1990–
1991. 

Employment increased in education and health services during the recent recession. 
In fact, employment has increased in education and health services for more than 30 
years, regardless of the business cycle. Employment in education and health services 
has decreased in only 1 of the 12 recessions that have occurred since 1945. 
NOTE: Because recessions vary in length, the percentage changes shown in the chart are each calculated across a different number 
of months for each recession and then converted to percentages expressed on an annualized basis. 
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Source: Current Employment Statistics 

http://www.bls.gov/ces/
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Establishment Births and Deaths 
In lay terms, an "establishment birth" is the opening of a new business; an 
"establishment death" occurs when a business closes.  During the most recent 
recession, for the 3 months ended in March 2009, the private sector experienced a 
total of 235,000 establishment deaths and 172,000 establishment births (a low for 
this data series, which began in 1992)—resulting in a net decrease of 63,000 
establishments (the biggest decrease since the data series began). 
NOTE: Establishment births are counted when an establishment has zero employment in the third month four quarters in a row and 
then has employment above zero in the third month of a quarter (excluding seasonal businesses that reappear with positive 
employment within the last five quarters). Establishment deaths are units with no employment or zero employment reported in the 
third month of four consecutive quarters following the last quarter with positive employment. Births and deaths are subsets of 
openings and closings, which excludes seasonal re-openings and shutdowns. The gap between births and deaths data, as shown 
here, is one measure of net establishment change and differs from the gap between the number of opening establishments and the 
number of closing establishments. 

 
Source: Business Employment Dynamics  

http://www.bls.gov/bdm/
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Job Openings and Employment 
The number of job openings, or unfilled jobs, is an important measure of the unmet 
demand for labor. In the months before the start of the recent recession, the number 
of job openings, which reached a pre-recession peak of 4.8 million in March 2007, 
began to decline even while nonfarm employment continued to increase to a peak of 
138 million in January 2008 (the month after the start of the recession). During the 
recession, the number of job openings decreased 44 percent while employment 
declined 5 percent over that same period. 

A month after the official end of the most recent recession, in July 2009, the number of 
job openings declined to a series low of 2.1 million. Since then, the number of job 
openings has trended upwards and it has been over 3.0 million each month from May 
to October 2011. Employment reached its recent low of 129 million in February 2010 
and has since increased to 132 million. 

 

 
Source: Job Openings and Labor Turnover Survey and 

 Current Employment Statistics 

http://www.bls.gov/jlt/
http://www.bls.gov/ces/
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Mass Layoffs 
A mass layoff occurs when at least 50 initial claims for unemployment insurance are 
filed against an establishment during a consecutive 5-week period. During the most 
recent recession, employers took 3,059 mass layoff actions in February 2009 
involving 326,392 workers, both of which are highs in their respective data series 
(which both began in 1995).  
 

 
Source: Mass Layoff Statistics 

http://www.bls.gov/mls/
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Consumer Spending 
In constant 2010 dollars, average expenditures per consumer unit (in ordinary 
language: "households") were $46,119 in 1984, and they peaked at $52,349 in 2006. 
Since the recent recession started, average expenditures (in constant 2010 dollars) 
have dropped from $52,203 in 2007 to $48,109 in 2010. During this period, spending 
decreased in every major category except healthcare. 
NOTE: From 1984 to 2010, average annual expenditures of all consumer units rose from $21,975 to $48,109. Much of this increase 
was due to the effects of inflation: a dollar in 1984 was worth more than a dollar in 2010. The Consumer Price Index is used to adjust 
these "nominal dollar" values into "constant dollar" values, such that a dollar in any year is worth the same as a dollar in any other 
year. 

 
Source: Consumer Expenditure Survey 

http://www.bls.gov/cex/
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Productivity 
Productivity is more likely to fall during a recession than it is during an economic 
expansion. In 3 of the last 11 recessions, output fell more than labor input in the 
nonfarm business sector, leading to a fall in labor productivity. Productivity may also 
grow in recessions, when labor input falls more than output does. This occurred in 8 
of the last 11 recessions, including the most recent recession. 
NOTE: Productivity is measured by comparing outputs (the goods and services produced) to inputs (the labor and capital used in 
production.) Labor productivity is the ratio of the output of goods and services to the labor hours devoted to the production of that 
output. 

 
Source: Labor Productivity and Costs 

http://www.bls.gov/lpc/
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Employment Costs 
The Employment Cost Index—which measures the change in the cost of labor, free 
from the influence of employment shifts among occupations and industries—has been 
called a "lagging indicator." Reductions in the growth of wages and salaries typically 
begin during recessions and continue well into the post-recession recovery, before the 
wages and salaries growth rate begins to increase again. During the recession of 
2007–2009, the increases in the wages and salaries of private industry employees 
slowed to 1.3 percent in December 2009. This was far below the 3.6 percent increase 
in March 2007, after the recovery from the 2001 recession.  
 

 
Source: Employment Cost Trends 

http://www.bls.gov/ncs/ect/
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The April issue of the Monthly Labor Review contains articles on the 2007–2009 
recession. Also see the archived articles in the "Recession" index. 

 

Note: Data in text, charts and tables are the latest available at the time of publication. 
Internet links may lead to more recent data. 

General Information 
For more information, please call (202) 691-5200. 

Media Contact  
The news media can contact the BLS Press Officer at 
(202) 691-5902. 

http://www.bls.gov/opub/mlr/2011/04/home.htm
http://www.bls.gov/opub/mlr/indexr.htm#Recession
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Abstract

We analyze labor market outcomes of U.S. college graduates from the classes of 1976 to 2011,

as a function of the economic conditions they graduated into. We categorize college majors by

average economic outcomes and skill level of the major, predominantly the average earnings

premium, and measure a range of labor market outcomes over the �rst 13 years after college

graduation. We have three main �ndings. First, poor labor market conditions disrupt early

careers. For the average major, a large recession at time of graduation reduces earnings and

wages by roughly 11% and 3% (respectively) in the �rst year, and reduces the probability of

full-time employment by 0.095. E�ects on earnings and full-time employment fade out over

the �rst 7 years of a career, while the wage e�ects persist. There is a small positive e�ect on

the probability of obtaining an advanced degree. Second, for the period as a whole, these

e�ects are di�erential across college majors. High-earning majors are somewhat sheltered

when graduating into a recession relative to the average major, experiencing signi�cantly

smaller disadvantages in most labor market outcomes measured. As a result, the initial

earnings and wage gaps across college majors widen by 33% and 8%, respectively, for those

graduating into a large recession. Most of these e�ects fade out over the �rst 7 years, but

impacts on wages and a measure of occupational match quality persist. Higher paying majors

are also slightly less likely to obtain an advanced degree when graduating into a recession.

Our third set of results focuses on a recent period that includes the Great Recession.

Early impacts on earnings are double what we would have expected given past patterns

and the size of the recession, in part because of a large increase in the cyclical sensitivity of

demand for college graduates. The e�ects are also dispersed much more evenly across college

majors than those of prior recessions.
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1 Introduction

The impact of the Great Recession was widespread, with unemployment rates doubling for

nearly all subgroups of the population. Recent college graduates, whose unemployment rate

increased from 9% in 2007 to a peak of 17.6% in 2009, were no exception.1 Research on

previous recessions suggests this group will experience signi�cant earnings losses over their

careers, relative to their luckier counterparts who graduated just before or just after the

recession.2 Research also suggests that college graduates face sizable earnings di�erences

depending on their �eld of study.3 A natural question then is how these returns will interact

with the business cycle; who bears the brunt of the entry-conditions e�ect on earnings? Does

an engineering student retain his or her roughly 75% earnings advantage above an education

major, or even widen it when graduating into a recession? Or, does the general lack of

opportunity compress these earnings di�erences?

College majors di�er widely in the skill requirements of their degree and subsequent

jobs. For example, Turner and Bowen (1999) show substantial variation in average SAT

scores across college major and Arcidiacono (2004) shows that the ordering of majors by

earnings is very similar to the ordering by relative SAT math score. It is also likely that

training opportunities and skill appreciation will be more important for career paths in some

majors than in others. Though the literature on the career e�ects of entry conditions is

sparse on underlying mechanisms, Kahn (2010) suggests that human capital disparities are

a likely driver. Consistent with this notion, e�ects are typically worse for higher human

capital individuals for whom post-schooling skill accumulation is likely more important.

For example, college graduates face larger, more persistent impacts than do high school

graduates; white men experience worse wage outcomes than women and minorities.4 We

might therefore expect higher-skilled majors, where training opportunities could be more

important, to bear larger costs when entry conditions are worse.

However, students in more skilled majors have better labor market opportunities, re-

gardless of the business cycle they graduate into. We might then think that higher-skilled

graduates can more easily weather a recession, downgrading into lower-skilled jobs if neces-

sary, and crowding out their counterparts in other majors. They may also have the tools to

recover more quickly from a poor initial job placement. Oreopoulos, von Wachter and Heisz

1These numbers are obtained from the School Enrollment Supplement to the Current Population Survey
and are based on recent college graduates aged 20 to 29 who completed a bachelor's degree in the calendar
year of the survey.

2Kahn (2010) estimates that white men graduating in the worst part of the 1981-82 recession earned over
20% less, relative to those graduating in nearby peaks, and these e�ects persisted for 15-20 years. Oreopoulos,
von Wachter and Heisz (2012) �nd somewhat similar e�ects on men in Canada over a twenty-year period,
though magnitudes and persistence are weaker.

3For example, Altonji, Blom and Meghir (2012) show that earnings di�erences across college majors can
be as large as the overall college-high school premium. See their paper for a survey of the literature on the
returns to college major.

4See Kondo (2008) and Hershbein (2012).
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(2012) �nd that higher-skilled graduates who enter the labor market in a recession catch up

more quickly than their lower-skilled counterparts. They argue this is because the returns

to on-the-job search will be higher for this group, so they search with more intensity.

In this paper, we analyze short- and medium-term career outcomes of college graduates as

a function of economic conditions at graduation and college major. The data requirements

are formidable. We combine seven data sets with information on earnings and �eld of

study for U.S. college graduates graduating between 1976 and 2011. Our pooled data yields

coverage of multiple business cycles and larger sample sizes than the typical cohort-based

analyses in this literature. We categorize our roughly 50 college majors by indicators of skill

in these majors, particularly the average earnings premium in the major. We use the data

to measure the impacts of graduating in times of higher unemployment across these skill

groups for a range of labor market outcomes over the �rst 13 years of a career.

We address three main questions. First, what is the e�ect of graduating into a recession

for the average college major? Second, how does this e�ect vary across college major? Third,

have the answers to these questions changed in the Great Recession? Consistent with the

previous literature, we �nd that graduating from college in times of higher unemployment is

associated with signi�cant earnings losses for the average major. Initial earnings decline by

roughly 11% in response to a four percentage point increase in the unemployment rate (the

increase seen in a large recession) at college graduation, and the e�ects partially persist for

the �rst several years of a career, averaging to a roughly 3% earnings loss per year over the

�rst 10 years. This result is consistent with that found in Oreopoulos et al. (2012) and a bit

smaller and less persistent than that found by Kahn (2010).

We then examine the channels through which recessions a�ect labor market outcomes,

focusing on employment, full-time status, wage rates, and occupational attainment. We

�nd no evidence that the graduating unemployment rate impacts the probability of being

employed. We were somewhat surprised by this �nding but it may re�ect the overall high

likelihood that the average college graduate is employed. However, we do �nd substantial

di�erences in the probability of working full-time; workers graduating into a large recession

are 0.095 less likely to be working full time in their �rst year out of college, though this

e�ect does not persist past the �rst three years after graduation. Furthermore, when we

restrict the sample to full-time workers, the negative earnings e�ects of graduating in a

recession are about half as large. Thus some of the earnings losses are accounted for by more

time spent out of full-time employment. However, we also �nd sizable negative impacts of

graduating into a large recession on wage rates, on the order of a roughly 3% wage loss, which

persist for the entire potential experience window studied. We �nd no signi�cant impacts

on occupational attainment. Graduates in worse economies end up in similar occupations

in terms of average returns and relative to what is typical for their major. Taken together,

these results suggest the negative earnings impact of graduating in a recession is driven

by a combination of impacts on hours and on earning power. More speci�cally, the initial
4



e�ect on earnings seems mostly driven by e�ects on being in full-time employment, while

the persistence is driven mostly by e�ects on wage rates.5

Regarding the second question, we �nd that the e�ects of labor market entry conditions

are di�erential across college major. Typically high-earning majors are somewhat sheltered

from the negative e�ects of graduating into a recession. They therefore increase their earnings

advantage by almost a third when graduating into a large recession, and this e�ect persists

for 6 years into a career. Our point estimates suggest that a major whose typical earnings

are at least 1.4 standard deviations above the mean (such as �nance, economics and some

types of engineers) su�er no signi�cant earnings losses when graduating into a period of

high unemployment, while majors who typically earn 2 standard deviations below the mean

(music and speech/drama, and philosophy and religion) experience double the earnings losses

of the average major when graduating into a recession.

We �nd that the di�erential earnings e�ect across college major is due to a combina-

tion of di�erential e�ects on wages, employment, occupational attainment, and hours. The

initial advantage enjoyed by high-earning majors graduating into a recession is reduced by

almost half when we restrict to full-time workers, suggesting a roughly equal role for em-

ployment/hours and earning power. Indeed, we �nd signi�cant di�erential e�ects on the

probability of employment and full-time employment, as well as on wage rates, all favoring

higher-skilled majors. High-earning majors increase their wage advantage by 8% when grad-

uating into a large recession, and this e�ect is quite persistent. Occupations also seem to

be an important margin for the di�erential e�ects. Higher earning majors are di�erentially

more likely to be in higher paying occupations and they are more likely to �nd a job in the

�typical� occupations associated with their major, relative to low-earning majors.6

Educational attainment might also be impacted by labor market entry conditions because

they change the opportunity cost of remaining in school. Most research has focused on the

impact of local labor market conditions on high school completion and college enrollment,

and surprisingly little attention has been paid to the graduate school decision.7 We examine

the probability of attaining an advanced degree and �nd small positive e�ects for those

graduating into a recession that are muted for higher-skilled majors, consistent with the

relative changes in opportunity costs. This represents the broadest evidence to date on the

subject of graduate educational attainment.

5It is possible that those graduating into a recession compensate for their persistently lower wage rates
by working longer hours once the economy has recovered. This would explain the shorter persistence of the
earnings e�ect. Unfortunately, we cannot measure hours consistently across data sets.

6Liu, Salvanes, and Sorensen (2012) analyze the e�ects of graduating from college into a recession in
Norway and �nd initial impacts on wage rates as well as persistent impacts on unemployment. They show
that an important channel through which these e�ects operate is the ability to �nd work in a high-paying
industry. Similarly, Oyer (2006) and (2008) �nd persistent earnings losses for MBA's and economics PhD's
graduating into recessions, and attribute much of these e�ects to initial industry placement.

7Exceptions include Kahn (2010) on educational attainment, and Bedard and Herman (2008) and Johnson
(2013) on enrollment. See, for example, Card and Lemieux (2001) for more on high school graduation and
college attendance as a function of local labor market conditions.
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It is possible that the relative advantage of higher-skilled majors graduating into a reces-

sion is driven by a di�erential cyclicality in their labor demand.8 To examine this mechanism,

we construct and analyze the cyclicality of a major-speci�c graduation unemployment rate;

this is the �rst such analysis to our knowledge. We use annual Current Population Survey

data and the industry-occupation distribution for each major from a subset of our data to

construct the unemployment rate in the industry-occupation cells that a given major tends

to enter into. We indeed �nd a negative correlation between skill level and cyclicality of

the major-speci�c unemployment rate, but it is small. A one standard deviation increase

in skill level of the major reduces its cyclicality by only 9%, relative to the average major.

Furthermore, directly controlling for the major-speci�c unemployment rate does not change

our primary coe�cients of interest, although these rates are imprecise.

The business cycle could also di�erentially impact majors if some majors typically enter

into a narrower set of occupations. If some sectors are more impacted than others by a

recession, then some jobs will be relatively more di�cult to obtain when graduating into

a recession. Majors who typically enter into a broader set of jobs should be somewhat

sheltered, in expectation, from these e�ects. To investigate this issue, we construct an

occupation-concentration measure for each major, de�ned as the share of workers from a

given major working in the 5 most common occupations for that major, and estimate the

di�erential impact of entry conditions across major concentration. Indeed, we �nd majors

that feed into a more concentrated set of occupations do in fact fare worse when graduating

into a recession relative to those who typically move to a more diverse set of jobs. However,

the concentration measure is only weakly correlated with the earnings return to a major, so

it does not help us account for the di�erential e�ects described above.

The �nal set of results concerns those who graduated into the Great Recession. First,

we present evidence that 2004-2011 graduates, a period that included the Great Recession,

saw much larger per-unit impacts of the aggregate unemployment rate on earnings � more

than double the size of the earlier period. We document that these changes are associated

with a large increase in the cyclicality of demand for college graduates. Second, the relative

advantage of high-skilled majors graduating into a recession has largely disappeared. This

may be due in part to an increase in cyclicality of demand for high-skilled majors relative to

the average major, although this is probably only part of the story. Therefore, the 2004-2011

period is harsher overall on recent graduates, double what we would have expected given

the size of the aggregate unemployment rate increase, but these e�ects are more evenly

distributed across college major.

Our work is most closely related to Oreopoulos et al. (2012), who use Canadian university-

employer-employee matched data to study the earnings e�ects of graduating in times of

higher unemployment, and how these e�ects vary with the skill level of the graduate. They

8Such a mechanism is consistent with the literature on cyclical upgrading, which �nds that employment
in higher paying industries is more cyclical than that in lower paying industries (Bils and McLaughlin 2001).
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�nd smaller and less persistent e�ects for workers who went to better schools, majored in

more di�cult subjects, and received better grades. They �nd this group is able to catch

up more quickly through upgrading on �rm quality. Our result that higher-skilled majors

fare relatively better when graduating into a worse economy is entirely consistent with their

work. We o�er the �rst results on this question for the United States across a long time

horizon with large sample sizes. We also show our results are robust to a number of di�erent

college major categorizations. In addition, we can measure a number of other outcomes, such

as employment, wages and occupational and educational attainment, that were unavailable

in the administrative data set used by Oreopoulos et al. (2012). Though we cannot measure

�rm quality in our data, we use occupation earnings di�erentials and the propensity to be in

a popular occupation given one's major to assess the quality of jobs workers enter into over

the business cycle and across college major.

This paper proceeds as follows. Section 2 discusses mechanisms through which bad la-

bor market conditions at the time of graduation could have persistent impacts on a career

and why these impacts might di�er across college major. We discuss our data sources and

some measurement issues in section 3 before describing methodology in section 4. Section 5

presents our core results on earnings, wages, employment, and occupational and educational

attainment for the average major. Section 6 examines di�erential e�ects across major. Sec-

tion 7 consider e�ects of recessions on graduate education. Section 8 examines e�ects of labor

market conditions at graduation in recent years, including the Great Recession. Section 9

concludes.

2 Mechanisms

In this section, we explore potential mechanisms through which labor market entry conditions

could impact workers' careers and why we might expect these impacts to be di�erential across

college major.

The literature on entry conditions suggests that those graduating into recessions will

start in lower level jobs and spend more time in unemployment (Devereux 2002).9 We might

think that a typically highly mobile young worker (Topel and Ward 1992) could recover from

this setback, if slightly more gradually in the face of search frictions. Even this will result

in di�erential speed of recovery if some workers exert a greater search intensity than others.

Shimer (2004) points out that the expected return to job search will positively impact search

intensity, and Oreopoulos et al. (2012) hypothesize that di�erential search intensity is driving

their result that higher-skilled majors catch up relatively quickly when graduating into a

recession. Furthermore, Wozniak (2010) �nds that the geographic location choices of college

9One motivation for the former e�ect is found in the cyclical upgrading literature (e.g., Bils and McLaugh-
lin 2001), which �nds that higher paying industries are more sensitive to the business cycle. Matches occurring
in a recession are therefore likely to be found in lower paying industries and individuals must work their way
up as the economy recovers.
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graduates are more sensitive to local labor conditions than are those of high school graduates.

This suggests that higher-skilled workers are more adaptable to unlucky conditions, perhaps

because they exert greater search e�ort. A pure search theoretic framework will predict

a sluggish recovery that is in direct proportion to the inhibiting e�ects of search costs. If

search costs are small then we should not see lasting labor market e�ects to graduating into a

recession, but we might see di�erential e�ects across groups based on their expected returns

to search or adaptability. In particular, this mechanism would suggest that higher-skilled

majors with greater adaptability and likely greater returns to search will fare relatively better

when graduating into a recession.

However, a number of factors suggest poor entry conditions will result in a longer setback.

A poor early start could put college graduates in jobs with fewer training and promotion

opportunities, resulting in a lasting disadvantage.10 This disadvantage could easily be dif-

ferential across college majors if graduates in some majors su�er greater mismatch between

their degree and the opportunities for advancement in their starting jobs when graduating

into a recession. We might think that for higher-skilled majors, post-schooling human capital

accumulation is more important, suggesting they would su�er more from these e�ects. But

this is actually an open question. Furthermore, time spent in unemployment or underem-

ployment could be more damaging to some majors if skill depreciation is more rapid or ports

of entry are more important. For example, Oyer (2006 and 2008) �nds long-term earnings

losses for economics Ph.D.'s and MBA's (respectively) graduating into worse economies, and

these e�ects operate almost entirely through initial industry placement (entry into an aca-

demic job or the �nance industry, respectively). Liu et al. (2012) �nd for college graduates

in Norway that graduating into a recession substantially decreases the likelihood of working

in a high-paying industry.

Individuals that choose majors that lead into a more concentrated set of occupations

will likely be more at risk of experiencing negative consequences due to mismatch and skill

depreciation associated with graduating into a recession. For example, accounting majors

may only have a narrow range of occupations they can go into that take advantage of

their skill set. If a couple of these occupations are severely impacted by the recession, an

accounting major will be out of luck. In contrast, a major that typically sends students

to a more diverse set of jobs, such as communications, could very well have an easier time

weathering the recession, because a sectoral shock impacting any given occupation will be less

damaging.11 Furthermore, recessions will di�er in the type of sectoral shocks experienced.

This means some recessions will hit college graduates harder than others and these impacts

will be di�erential across degree type. For example, the 2001 recession was driven in part

10For example, Gibbons and Waldman (2006) derive a model with task-speci�c human capital. Workers
entering �rms in worse economies start out in lower levels and aherefore never accumulate as much task-
speci�c human capital in the more important jobs.

11By our measure, accounting is one of the most concentrated majors, while communications is among the
least concentrated. See table 2 for a complete listing of majors.
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by the �dot com� bust. This shock to the information technology sector likely resulted in

larger impacts to college graduates overall and to those coming from technical majors more

speci�cally.

A poor early start due to a recession also results in a murkier signal of worker quality,

because perspective employers cannot update as much based on the worker's �rst job. This

could then inhibit the assortative matching process that should occur as �rms learn about

worker quality (Gibbons, Katz, Lemieux, and Parent 2005), leaving unlucky recent graduates

lagging behind. Finally, a series of papers �nding evidence of persistent �rm-level entry

cohort e�ects (e.g., Baker, Gibbs, and Holmstrom 1994, and Beaudry and DiNardo 1991)

suggest a role for contracting rigidities, such as wage insurance or bargaining based on outside

options and imperfect mobility. We have only limited ability to consider these more contract

theoretic explanations, due to data limitations, though we do �nd them interesting.

In sum, then, we would expect persistent career e�ects of graduating into a recession if

search costs are very high or if training and promotion opportunities become limited after a

poor early start. These e�ects might di�er across college majors, but the direction of these

e�ects is unclear. We speculate that higher-skilled majors may be better able to adapt to

a poor early start through greater job search intensity, but also may be more damaged by

a lack of human capital advancement opportunities and even experience worse impacts on

skill depreciation. We do not have a strong prior about the relative e�ects of contracting

rigidities on high skilled majors.

Finally, in this section we would like to discuss the interpretation of our results and

whether they can be seen as uncovering a causal relationship between economic conditions

and labor market outcomes and the interaction with college major. The impact of entry

economic conditions on labor market outcomes is arguably exogenous since it is unlikely that

students optimally time their graduation date (see Kahn 2010 for more on this).12 However,

choice of college major is certainly correlated with the ability to succeed in the labor market

(see Altonji (1993) and Arcidiacono (2004), among others). In that sense, our paper simply

reports heterogeneity in the e�ect of entry conditions across an observable characteristic.

We do not wish to attribute a causal relationship between major choice and the ability to

weather an economic downturn, but we think in a descriptive sense, any heterogeneity we

�nd is quite interesting in its own right. A larger problem for our interpretation would be if

students choose their college major in response to the business cycle, since this would yield

di�erential selection into some college majors over the business cycle. Blom (2012) does �nd

that students' major choices respond to aggregate economic conditions at age 20; she �nds

that students shift to higher-return majors when economic conditions are worse. Thus we

might worry that unobserved ability within college major varies over the business cycle. This

suggests that, if anything, high-return majors are more negatively selected when graduating

12Kahn (2010) corrects for any endogeneity in timing by instrumenting for graduation year with birth
year. That she obtains similar results to the OLS somewhat alleviates this concern.
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into a recession than into a boom, working against our �nding that high return majors fare

relatively better. A counter-cyclical increase in the relative supply of high return majors

would also bias our estimates down. Furthermore, the correlation between the national

unemployment rate at age 20 and at age 22 (when the modal student graduates) is 0.37

over our sample period. This implies that there is still substantial independent variation in

graduation conditions, even controlling for earlier conditions.

3 Standard Sample Characteristics

3.1 Data Sources

In order to estimate the short- and medium-term e�ects of initial economic conditions on

labor market outcomes across college major, with coverage over several national expansions

and contractions, we pool multiple data sources: two National Longitudinal Surveys of Youth

(the NLSY79 and NLSY97), the National Survey of College Graduates for 1993 (NSCG93)

and 2003 (NSCG03), the Baccalaureate and Beyond 1993 (BB93) and 2008 (BB08), the

National Longitudinal Study 1972 (NLS72), the Survey of Income and Program Participation

(SIPP) 1984 through 2008 panels, and the American Community Survey (ACS) from 2009-

2011.13

These surveys are chosen because they contain information on both college major and

labor market outcomes.14 To better align the length of time individuals can be observed

post-college graduation across data sets, we restrict attention to workers between ages 22

and 35 and those who are between 0 and 13 years out of college. We also exclude work-

ers who graduated before age 20 or after age 24 (roughly 3% of the sample, mostly from

late graduates).15 The pooled data meeting these criteria contain college graduates who

graduated from college between 1976 and 2011 with an unbalanced panel of labor market

outcomes measured from 1977 to 2011.16 Appendix table 1 reports this coverage by survey.

13We do not use the 1985 SIPP panel, which does not have college major information, or the 1989 SIPP
panel, which was abandoned and did not produce enough follow-up waves to be useable.

14The Current Population Survey March Supplement (March CPS) does not contain information on college
major, but does have annual earnings and educational attainment for large sample sizes over a long time
period. Thus we can use this survey to help identify the main e�ect of graduating into a recession, though
not the di�erential e�ects across college major. When we do, we �nd e�ects similar to those from our pooled
data sets. A second disadvantage of the March CPS, shared with the ACS, is that it does not provide
information about graduation year. We have therefore chosen to remain consistent across analyses and only
include data sets with information on college major. See the data appendix for more detail on the March
CPS analysis.

15In all surveys but the ACS and the NLS72, we can determine the exact year of college graduation.
For the ACS we take advantage of quarter of birth information to impute graduation year as the year an
individual was likely age 22 in May of that year, the most common graduation age in the other data sets. In
the NLS72, we infer the year of graduation from questions in each wave about years of college completed. If
no other information is available, we assign graduation year as the �rst year in which a respondent says he
or she has at least four years of college.

16Though we also have data on college graduates from 1971-75, the samples are small in those years, and

10



We provide a description of each survey and details of speci�c variable creation in the data

appendix.

The goal in this paper is to estimate the impacts of entry conditions on subsequent labor

market outcomes. We use the census division unemployment rate for the year in which

the worker graduated from college as an indicator of entry conditions, hereafter Uc. The

subscript c stands for the college graduation cohort which we de�ne as a division-graduation

year.17 The unemployment rate is highly visible and is the most commonly-used measure

of economic conditions in prior work. In particular, Kahn (2010) and Oreopoulos et al.

(2012) show that both the national and local-level unemployment rates at time of college

graduation have strong relationships with subsequent labor market outcomes. While the

national economy is likely the most relevant for college graduates, a more local indicator

provides useful variation to supplement the time series. On the downside, using a local

unemployment rate introduces noise generated by our inability to pinpoint location of college

graduation in some surveys.18 When location is unavailable, we instead impute with current

location of residence. Balancing these tensions, we compromise with the 9 census divisions

as the geographic level of analysis. This takes advantage of spatial variation over time in

entry conditions but does not generate as much additional noise as imputing state of college

graduation � even if workers move across state lines after college, they are less likely to move

across divisions.19 Results are fully robust to instead using national, regional, or state-level

unemployment rates, though estimates are somewhat less precise, especially in the case of

the national rate.

To provide a sense of sample coverage, appendix table 2 presents counts of the number

of observations in the pooled sample by Uc and years since graduation (hereafter potential

experience). We have substantial sample sizes at both low and high levels of unemployment.

However, the pooled data are heavily skewed towards low unemployment rates. This is

because the ACS is much larger than the other data sets and its graduates tend to be from

low unemployment years (with the exception of the most recent graduates from these surveys,

who graduated into the Great Recession). This feature of our data leads us to employ a two-

step estimation procedure that will allow us to put equal weight on each cohort-potential

experience cell. We describe this procedure in more detail in section 4. While the nature of

labor market shocks surely varies over time, it is interesting to characterize the overall impact

of graduating into a period of high unemployment across the long time period spanned by

our data sets. Estimates from an unweighted sample would instead primarily re�ect the

recent period. In section 8, we discuss how the e�ects of entry conditions di�ered in the

are therefore lost when we apply cell-size restrictions, described below.
17We use annual measures from the Bureau of Labor Statistics to reduce noise in the measure itself and

because we cannot determine month of graduation in most data sets.
18The NSCG93 and the BB surveys have state of college graduation, while state of residence in the college

graduation year is typically available in the NLS72, NLSY79, and NLSY97.
19Also, state-level information is not available in the NSCG03, so we can only disaggregate to division in

these data.
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years surrounding the Great Recession.

3.2 Labor Market Outcome Measures

In the subsequent sections, we measure the impacts of Uc on earnings, wage rates, employ-

ment, full-time employment, and occupational attainment. We describe speci�c variable

creation in the data appendix. We pay particular attention to de�ning these variables as

consistently as possible across surveys. However, because di�erences in de�nitions naturally

arise across surveys, we always include survey �xed e�ects in the regression analysis.20

The earnings sample is restricted to non-enrolled workers earning at least $500 (in 2006

dollars) for the previous calendar year or 12-month period.21 We exclude enrolled workers

since any income they earn is less likely to be indicative of earning power, and more likely

re�ects part-time work while in school. We therefore also exclude earnings in the year of

college graduation since this could partially re�ect income while still in school. Results are

fairly similar when we include the enrolled workers and/or include observations in the year

of graduation, though early impacts of Uc on earnings are larger in magnitude.

We maintain the same sample restrictions for wages and occupation outcomes (described

in more detail in section 5.2).22 For analysis of employment and full-time employment

(working at least 35 hours per week), we typically use variables that re�ect employment

status at a point in time.23 In the employment analyses, we naturally include those who

have no income for the year, but still exclude workers who are enrolled in school.

In table 1 we report weighted summary statistics, calculated by assigning equal weight to

each cohort-potential experience cell. This most closely represents the weighting for the two-

step estimation procedure described below. Panel A summarizes variables for the earnings

sample, while panel B reports means of the dependent variables for the corresponding samples

in each analysis. Average annual earnings in our data is about $45,500 in 2006 dollars. The

average graduation year is 1990 and the average year of an earnings observation is 1997.

As noted above, the pooled sample yields substantial variation in the unemployment rate

at time of graduation. The national rate ranges from 4.0% to 9.7%, and the divisional rate

ranges from 2.8% to 12.5%. In the full sample, 89% were employed and 77% were employed

full time.

20Speci�cally, we treat the NLSY79, NLSY97, NSCG93, NSCG03, BB93, BB08, NLS72, early SIPP (panels
1984-1993), later SIPP (panels 1996-2008), and the ACS (waves 2009-2011) as separate surveys and control
for survey �xed e�ects in all pooled regressions. See the data appendix for more detail.

21In the NSCG and BB93 samples, only annual salary in the current job is available. To reduce the
in�uence of high-earning outliers, we top code annual earnings at $400,000.

22Wages are further restricted to be greater than $0 and are bottom- and top-coded to be between $5 and
$250 per hour.

23The exception is the SIPP, which gives monthly measures of employment and full-time status. Because
our analysis is at the annual level, we measure employment and full-time status as a fraction � e.g., months
employed divided by 12 � in the SIPP.
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3.3 Characteristics of College Majors

A primary goal of this paper is to estimate the di�erential e�ects of labor market conditions

across college majors. In most data sets, we can easily classify college major into a set of 51

categories commonly used by the Department of Education.24 In principle, we could estimate

a separate Uc e�ect for each of the 51 major categories, but that quickly becomes intractable.

Instead we categorize majors along a number of continuous dimensions and report how these

measures interact with entry conditions.

Our preferred measure is the earnings return to the major. We estimate earnings returns

on a sample of older workers (age 36 to 59) with at least a college degree who report being

employed full time at the survey date in the pooled data (excluding SIPP). The age restric-

tion excludes the regression sample used to estimate the e�ect of entry conditions on labor

market outcomes, reducing any simultaneity concerns. We regress log earnings on worker

characteristics, as well as survey, year, and major �xed e�ects.25 We obtain the major �xed

e�ects, merge them into the pooled regression sample (used to estimate the entry conditions

e�ects), and standardize them to be mean zero and standard deviation one.26 We denote

these standardized �xed e�ects as βmajor.

Table 2 reports the values of βmajor for each of the 51 Department of Education major

categories, sorted by βmajor.27 Chemical and electrical engineering, economics, and �nance

have the highest earnings returns, while philosophy and religion, several arts �elds, and

library science and non-secondary education have the lowest. The table also reports a number

of other major characteristics, which we discuss later.

4 Econometric Model and Methods

To estimate the e�ect of the unemployment rate at graduation on labor market outcomes,

and how this varies across college majors, we use the following speci�cation.

Yict = β1Xit + β2Uc + β3UcPEit + β4UcPE
2
it+β6β

major
i PEit

+β7β
major
i Uc + β8β

major
i UcPEit + δt + γmajor + εict(1)

24The exception is the SIPP, which has one classi�cation of 20 categories in panels 1984-1993 and another
with 18 categories from 1994-2008. We explain how we use and combine these categories below.

25The worker characteristics controlled for in this regression are gender, race, and region dummies, and a
cubic in potential experience.

26For the SIPP, which contains two separate major classi�cations, we estimate a similar log earnings
regression in each of these samples (the early panels from 1984-1993 and the later panels from 1996-2008)
and obtain major �xed e�ects for the SIPP categories. We merge these into the main regression sample
as well and include them in the standardization. In the SIPP regressions as well as in the pooled one,
psychology is the excluded major category. Note that the age and education sample restrictions are identical
to those for the pooled sample, but in SIPP the full-time restriction is imposed by retaining only those who
were employed full-time in at least three-quarters of the survey months that year.

27Values for the two SIPP classi�cations can be found in appendix tables 3a and 3b.
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In equation (1), Yict is a labor market outcome measured in year t, for an individual i,

in college graduation cohort c (division-graduation year). Xit is a set of control variables,

including a quadratic in PEit (potential experience).
28 We de�ne PEit as the number of

years since college graduation minus 1, rather than actual labor market experience, which

could be endogenously related to Uc and is not observed in most of our data sets. We subtract

1 so that interaction terms involving PEit are 0 in the year after graduation, yielding a more

natural interpretation for the main e�ects (the e�ect in the �rst year after graduation). δt

is a �xed e�ect for the year when the outcome variable was measured to control for current

demand conditions and secular changes over the long time period analyzed.29

Uc measures labor market entry conditions, de�ned as the deviation of the division un-

employment rate from the sample (national) mean of 5.8% in the year of college graduation.

The coe�cient β2 on Uc measures the impact of entry conditions on initial labor market

outcomes (the year following graduation). Since βmajor is standardized to be mean 0, the

main e�ect of Uc is the impact for the average major. To measure the persistence of this

impact, we interact Uc with a quadratic in potential experience. Results on persistence are

not at all sensitive to the functional form of the potential experience interactions. (Results

are robust to only including a linear interaction, and to controlling for potential experience

with 3-year buckets and allowing these to interact with Uc.)

βmajor is the earnings return to a given major. We control for the main e�ect of βmajor

with major �xed e�ects (γmajor) in our preferred speci�cations, and allow for a separate

experience pro�le in βmajor by including βmajor
i PEit. The coe�cient β7 measures the di�er-

ential impact of entry conditions across college major on initial labor market outcomes. We

include the three way interaction βmajor
i UcPEit to allow the di�erential e�ect to vary with

experience. Again results are not sensitive to the functional form of the persistence term.

(We could instead include a quadratic interaction or control for potential experience with

3-year buckets and allow these to interact with βmajorUc, and obtain similar results.) In

some speci�cations we replace βmajor with other major characteristics of interest, described

later.

Note that the interpretation of the parameters is a�ected by the fact that entry division

unemployment rates are positively correlated with the unemployment rates at 1 (ρ = 0.85)

and 2 (ρ = 0.57) years experience, so a worker leaving school in a recession is likely to

28The controls included in Xit are survey �xed e�ects, a quadratic in potential experience, gender, race,
gender interacted with race and potential experience, division of graduation/residence �xed e�ects, and
the current division unemployment rate. As we describe below some of these will enter into the �rst step
regression while others enter into the second step.

29Results are robust to a number of additional control variables. Speci�cally, the inclusion of survey-
graduation year �xed e�ects and survey-potential experience interactions, and βmajor interacted with a cubic
time trend do not change the point estimates and actually improve precision. The survey interactions are
useful since outcome measures vary slightly across surveys. The time trend in βmajor controls for di�erences
in the return to skills over time. Results are also robust to educational attainment controls, though we prefer
to omit these since they could be endogenously related to labor market entry conditions. Instead we examine
educational attainment as an outcome in section 7.
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experience more than just one bad year of labor market conditions. Since we do not control

for unemployment rates between the time of graduation and t, the terms involving Uc absorb

the e�ects of variation in labor market conditions between c and t, conditional on the year

dummies for t.30

4.1 Two-Step Estimation Procedure

In practice, we cannot obtain the average e�ect of Uc over the entire sample period from

estimating the regression model in equation (1) on the pooled data. These data are not

balanced across time or across experience levels and are instead heavily skewed towards

recent cohorts.31 We would instead like to weight the data more equally across years; this is

especially important if these e�ects change over time.

One way to estimate average e�ects over the time period we study is to weight each

cohort-potential experience cell equally. However, this method is accompanied by a large

loss in e�ciency, since it upweights noisy small cells and downweights precisely estimated

large cells. There is no way around some degree of ine�ciency if we want equal weighting.

However, we attempt to retain some of the precision given in the larger cells through a

two-step estimation procedure.

We �rst estimate a regression of a labor market outcome on the control variables, weight-

ing observations with survey weights (to take full advantage of the extra precision from

larger data sets). We then collapse residuals to the major-cohort-potential experience cell

(we denote this mcp-level, where m is major, c is division-graduation year, and p is po-

tential experience) and use these in a second step regression to estimate the coe�cients of

interest.3233 In this second step regression, we weight the data so that the distribution of

observations across college majors, m, in a given cp-cell, matches the empirical distribution,

but each cp-cell gets the same weight.34

Since the unit of observation in the second step is at the mcp-level, we are naturally

worried that some cells made up of very few observations will have too large an in�uence.

30Oreopoulos et al. (2012) exclude year dummies from their main analysis, in which case Uc captures
association between Uc and labor market conditions between labor market entry and t. They also attempt
to isolate the partial e�ect of Uc by controlling for the values of unemployment during the years between
labor market entry and t.

31As noted in the data section, this is due to the large sample sizes in the ACS.
32We treat the early and late SIPP major categories as separate majors from the 51 Department of

Education categories. This gives us a total of 89 majors.
33In the �rst step regression, we include survey �xed e�ects, gender, race, gender interacted with race, and

gender interacted with potential experience. The second step includes survey, year, and division �xed e�ects,
the current division unemployment rate, a quadratic in potential experience, controls for major (either a
major characteristic of interest such as βmajor or major �xed e�ects), the major characteristic interacted
with PE, and the key explanatory variables (Uc and a quadratic interaction with PE, Uc times the major
characteristics and Uc · PE times the major characteristic). Because values in the second step are collapsed
to the mcp-level, �xed e�ects actually re�ect shares within each cell.

34Speci�cally, we weight the second-step regression by the number of observations in the mcp-cell divided
by the number of observations in the cp-cell.
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We address this concern in two ways. First, we drop all observations from graduation year-

potential experience cells with fewer than 100 earnings observations to eliminate the in�uence

of the smallest cells.35 Second, we trim themcp-cell �xed e�ects from the �rst stage regression

to eliminate extreme outliers.36 We then estimate the second-step regression described above.

In practice, we vary the control variables in the second-step regression depending on the

parameters of interest, balancing concern for bias against concern for sampling error. The

choice of controls drives the choice of how to cluster when estimating standard errors. When

estimating the coe�cients β2, β3, and β4 on Uc, UcPE and UcPE
2, we exclude graduation

year �xed e�ects. The exclusion allows both national and division-speci�c time series varia-

tion to contribute to identi�cation of these parameters. Using the national variation reduces

sampling error and reduces possible downward bias if division-speci�c variation in labor mar-

ket conditions matters less for college graduates than national variation. On the other hand,

unobserved trends in graduation year cohort characteristics could potentially a�ect the esti-

mates.37 The standard errors for β2, β3, and β4 are clustered by cohort (division-graduation

year), the level of variation underlying Uc.

For the parameters β7 and β8 governing the di�erential e�ects of Uc across β
major, time

series variation is less important because of the variation in βmajor, so we include graduation

year �xed e�ects. We also include major �xed e�ects. Given the two sets of �xed e�ects,

we prefer to use robust standard errors that simply account for heteroskedasticity. Standard

error estimates are typically larger when we instead cluster at the major-cohort level, but

conclusions about statistical signi�cance remain the same in most cases. For example, in the

earnings regression, the standard error for the coe�cient on Ucβ
major is about a third larger

when clustering at the major-cohort level.

5 The E�ects of Graduating in Times of High Unemploy-

ment

We use annual earnings as our primary outcome measure because it incorporates impacts

on both earning power and the ability to obtain work hours. We discuss these results in

section 5.1. In section 5.2, we then investigate the degree to which impacts on employment

and hours, wage rates, and occupational attainment can account for the earnings e�ects.

35This restriction removes about 25,000 person-year observations, or 4.4% of our pooled, unweighted data,
mostly from the early waves of the SIPP.

36We regress the mcp-cell �xed e�ects on survey and year �xed e�ects, a quadratic in PE, βmajor, and
βmajor ∗ PE and trim based on the residuals. We drop cells whose residuals are in the top and bottom 2%.
Trimming eliminates 0.75% of the unweighted pooled sample. It does not change the point estimates, but
improves precision considerably.

37In practice, when we use only the divisional variation by including graduation year �xed e�ects, the
coe�cient on Uc is quite similar.
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5.1 Earnings

Table 3 reports regressions from the second step of the estimation procedure for log an-

nual earnings. The number of observations for these regressions is the number of mcp-cells

remaining after the cell size and outlier restrictions. The �rst two columns are targeted

at understanding the main e�ect of labor market entry conditions (Uc) on future earnings;

the other columns will be discussed later. Column 1 omits major �xed e�ects and instead

includes the main e�ect of βmajor, while column 2, our preferred speci�cation, is based on

the equation (1). The standard errors in the �rst two columns are clustered at the cohort

(division-graduation year) level.

Column 1 shows that annual earnings fall by 0.0277 (with a standard error of 0.0053) log

points in response to a one percentage point (ppt) increase in Uc. This e�ect is signi�cant

at the 1% level. The coe�cient on Uc, as well as the interactions with potential experience

and its square are almost identical in column 2, where we add major �xed e�ects.

For easier interpretation of these estimates, we calculate the impact of a 4 ppt increase in

Uc, the approximate shift of Uc in the large 1981-82 and 2007-09 recessions, on log earnings

for workers at various experience levels.38 Column 1 of table 4 presents these estimates using

the coe�cients reported in table 3, column 2. The �rst row of table 4 displays the average

impact across the �rst 10 years of experience.39 Graduating into a large recession results in

a roughly 3% earnings loss per year over the �rst 10 years of a career. The subsequent rows

�t the experience pro�le starting with a large 0.11 log point earnings loss in the �rst year out

of school. This e�ect halves in magnitude after 3 years experience, but remains signi�cant

at the 1% level. It declines to an insigni�cant zero by year 7.40

These earnings e�ects are quite consistent with Oreopoulos et al. (2012), who exploit

national and regional variation in labor market conditions in Canada over a 20-year period.

They �nd a 1 ppt increase in the national unemployment rate at college graduation reduces

earnings by roughly 2% in the �rst year (or by 8% for a large recession) and this e�ect fades

away over the next 5 years. In contrast, Kahn (2010) �nds an initial decline in pay rates of

more than 20% for white males who graduated in the worst part of the 1981-82 recession

compared to those who graduated in the nearby booms; these e�ects diminish over time but

remain signi�cant well past 10 years out of college. We later discuss heterogeneity in the

impact of entry conditions on labor market outcomes across recessions.

From now on, we report results for other dependent variables and samples using the

format in table 4 for easier interpretation. The underlying regressions are all as speci�ed

38One should keep in mind that since the model is linear in Uc and the parameters are identi�ed by
variation associated with booms as well as recessions, our estimates equally apply to a 4 ppt shift from a
large boom to an average economy and can be used to characterize the advantage of graduating in a boom.

39We �t an unweighted average across the �rst 10 years to avoid impacts of sample composition.
40Though not reported here, we have also estimated the e�ects separately for men and women and �nd

that the two groups experience remarkably similar earnings losses when graduating into a recession. These
results are available upon request.

17



in column 2 of table 3, except we either replace the dependent variable or alter the sample

restrictions. The key regression results are summarized in web appendix tables 1-6.

5.2 Mechanisms

The remainder of table 4 gives guidance as to whether these earnings e�ects are driven by

di�erences in time spent working, wage rates, occupational attainment, or some combination.

Column 2 restricts the sample to full-time workers, retaining 85% of the earnings sample.

E�ects are roughly half the magnitude of those in column 1 and somewhat less signi�cant,

statistically. In the full-time sample, those graduating into a large recession still lose 0.046

(0.0186) in log earnings in the �rst year out of school and 0.017 (0.0094) on average over

their �rst 10 years. Columns 1 and 2 together suggest the ability to �nd full-time work may

be impaired when graduating into a recession.

We next analyze the probability of employment and full-time employment directly and

present the results in columns 3 and 4, respectively (we do not have consistent data on

annual work hours). Surprisingly, column 3 shows that the probability of being employed is

not impacted by labor market entry conditions. The point estimates of graduating into a

large recession are very close to 0 for every experience level. Given the standard errors, we

can rule out e�ects outside the range of roughly ±0.01 with at least 90% con�dence, quite

small compared to the 0.89 mean probability of employment in this sample.

In contrast, column 4 shows sizable e�ects on the probability of full-time employment. In

the �rst year out of school, a worker who graduated into a large recession is 0.0947 (0.0128)

less likely to be in full-time employment, statistically signi�cant at the 1% level. Compared

to the mean probability of full-time employment for this sample, 0.77, this e�ect is quite

substantial. The e�ect dissipates quickly, falling to less than a third its size by 3 years out.

On average across the �rst 10 years of a career, the e�ect of graduating into a large recession

on the probability of full-time employment (row 1) is close to 0.

Thus, outside of the �rst few years after graduation, we �nd almost no e�ect on em-

ployment and hours. This is perhaps not surprising, given our sample is made up of college

graduates � a group very likely to be in full-time employment. However, the e�ects on full-

time employment in the �rst few years are large enough to sizably impact earnings. In our

data, the gap in average earnings of full- and part-time workers is more than 1.0 log point.

A reduction in full-time employment of the size we estimate (0.0947) could account for more

than 100% of the substantial losses in �rst-year earnings for the full sample, which are more

than double the losses estimated from the sample restricted to full-time workers.

To better understand e�ects on earning power, we next examine wage rates, de�ned to

be a rate of pay, rather than realized earnings which would be impacted directly by labor

supply. Column 5 shows that workers who graduate into a large recession earn roughly

3% lower wages on average over the �rst 10 years of a career. This e�ect is quite similar
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across years of experience and does not dissipate. Though not shown here, impacts are very

similar when we restrict the sample to full-time workers. These e�ects are quite a bit smaller

in magnitude than those found by Kahn (2010), who also studies wage rates, but just as

persistent. Interestingly then, while we �nd no lingering e�ects on total earnings 7 and 10

years after graduation, e�ects on wage rates persist. The results are consistent with evidence

in studies that can distinguish wage rates, employment, and work hours that employment

and work hours recover fairly quickly following a layo� but wage losses persist.41 It is possible

that workers who graduate into a recession compensate for lost earnings by increasing hours

later in their careers. Unfortunately we cannot measure hours consistently across our data

sets and therefore cannot analyze this margin directly. However, the estimated positive e�ect

of Uc on full-time employment in year 7 is suggestive of such an e�ect.42

As discussed in section 2, wage rates can be impacted for a number of reasons. Early

di�culty �nding full-time employment could impact human capital or a worker's ability to

signal his or her quality. Also, workers graduating into recessions may place into lower-

level jobs or su�er from early mismatch. Both of these e�ects could negatively impact early

wages and, to the extent that there is path dependence, reduce long-term wages. Though

we cannot measure the causal impact of early hours on future wage rates, we can explore

occupational attainment. We exploit two occupation measures. First, to understand impacts

on overall job quality, we categorize occupations by average earnings return.43 Second, to

better understand mismatch, we use an indicator for whether a worker is in an occupation

typical of that major. In practice we de�ne �typical� as being in one of the top 5 occupations

for the major, but results are quite robust to varying the number of �top� occupations

included. We hereafter denote this measure Top5.44

Results are reported in columns 6 and 7 of table 4. In column 6, the point estimate of

the e�ect of graduating into a large recession on occupation quality (average log earnings

return to the occupation) in the �rst year out is -0.01 (0.008) but is not signi�cant. These

coe�cients are easily interpreted since the occupation earnings return is in log earnings

units. Thus the -0.01 e�ect is about one tenth of the e�ect on earnings and about a third

of the e�ect on wage rates, where one would expect impacts on occupation quality to be

41See for example, Stevens (1997) and Altonji, Smith and Vidangos (2013).
42The size of the di�erence in the recession e�ects on earnings and wages may be understated due to the

fact that for the NSCG and BB93 samples we have to use current annual salary as both our earnings and
wage measures.

43Using just ACS data for full-time, non-enrolled workers aged 25-59, earning at least $500, we regress
log earnings on worker characteristics (race, education, and a cubic in potential experience) and occupation
�xed e�ects (using 1990 3-digit Census codes). We use these occupation �xed e�ects as our measure of
occupation quality. We use the large ACS samples, rather than the pooled data set, to obtain more precise
estimates. Thus occupation quality is the average earnings return to the occupation from 2009-2011.

44This variable is de�ned on the same sample as the occupation earnings return measure, except we restrict
attention to college graduates. The top 5 occupations for a given major are invariant to potential experience.
That is, we classify the top 5 occupations for the whole sample period. See Altonji et al. (2012) for evidence
on the distribution of similar measures of occupation concentration across college major by years of potential
experience.
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concentrated. Given the standard error, we cannot rule out an e�ect as large as -0.024 with

90% con�dence. The e�ects die out at a rate more similar to earnings than wage rates and

are quite small for experienced workers. For the average e�ect over the �rst 10 years of a

career, we can rule out e�ects as large as -0.01 with 90% con�dence.45

We �nd similar results for match quality (column 7). Again, our measure of match

quality is Top5, an indicator for whether worker's occupation is one of the 5 most common

ones for his or her major. The sample mean of this variable is 0.40. In the �rst year out,

workers graduating into a large recession are 0.0256 (0.0155) less likely to be in a popular

occupation, but this e�ect is only signi�cant at the 10% level and quickly loses signi�cance.

The average e�ect over 10 years is insigni�cant, but the 90% con�dence interval includes

magnitudes as large as a 0.03 decline in this probability, sizable relative to the sample mean.

In thinking about the extent to which entry conditions might in�uence earnings through

Top5, it is important to know the association between Top5 and log earnings, conditional

on the major. We are not aware of prior evidence on this. We therefore augment the log

earnings regression reported in column 3 of table 3 (which includes major and graduation

year �xed e�ects) with controls for Top5 and its interaction with potential experience. The

coe�cient on Top5 is 0.16 (0.016) and the coe�cient on Top5 ·PE is -0.0048 (0.0023). Thus,

there is a substantial monetary return to obtaining an occupation that is typical for one's

major that slowly declines with time in the labor market. However, the point estimate of

the e�ect of Uc on Top5 in the �rst year and the upper bound of the 90% con�dence band

indicate that increased mismatch can account for only a small part of negative e�ect of Uc

on earnings.

5.3 Summary of the E�ects of Graduating in a Recession for the

Average Major

In this section, we have provided evidence that graduating into a large recession results

in modest, negative earnings e�ects that persist for several years after graduation. These

e�ects are accounted for by a reduced probability of �nding full-time employment in the

�rst few years and a persistent impact on wage rates. Though we do not �nd signi�cant

e�ects on occupational attainment, those estimates are quite noisy; we cannot rule out that

large di�erences in occupation and match quality account for some of the impact on wages,

particularly in the early years of a career.

45We have also de�ned occupation quality as the log hourly wage return to the occupation (rather than
the log earnings return) and obtained extremely similar results.
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6 Di�erential E�ects Across College Major

In this section we analyze whether the e�ects of graduating into a recession di�er across

college major, and if so, why. For the most part, we use the earnings return to the major,

βmajor, to characterize college majors. We begin with earnings, followed by an analysis of

employment and hours, wage rates, and occupational attainment as potential mechanisms

to account for the earnings results. We then investigate whether di�erential cyclicality of

labor demand across college majors can account for the di�erential earnings e�ects. Finally,

we explore alternative characteristics of college major.

6.1 Earnings

Table 3 also summarizes regression results on the interaction e�ects between βmajor, the

earnings return to the major, and the graduating unemployment rate (Uc). The third column,

our preferred speci�cation, includes graduation year �xed e�ects as well as major �xed e�ects

and reports heteroskedasticity robust standard errors. Column 4 reports a more conservative

set of standard errors that are clustered by major-division-graduation year.

Higher return majors are somewhat sheltered from the economy relative to those in lower

return majors. Column 3, row 6 of this table reports estimates of β7 (from equation 1), the

coe�cient on the interaction term βmajorUc. Since β
major has a standard deviation of 1 and

a mean of 0, this is the di�erence between a major that is one standard deviation above the

mean of βmajor and an average major in the earnings response to a 1 ppt increase in Uc.

The point estimate is 0.0135 (0.0027) log points, which is is statistically signi�cant at the

1% level and large enough to o�set about half of the main e�ect of Uc on the average major

(row 1). Another useful benchmark for the magnitude of this e�ect is the main e�ect of

βmajor on log earnings (column 1), which is about 0.17 (0.007) log points. Each percentage

point increase in Uc widens the initial earnings gap between a one standard deviation higher

βmajor and the average major by an additional 12.5%. This e�ect declines with potential

experience; the estimate of β8, the coe�cient on βmajor · Uc · PEit is -0.0020 (0.0004).

To more easily interpret the magnitudes and their persistence over time, we �t the di�er-

ential impact between a high return major (βmajor = 1) and an average major (βmajor = 0)

of graduating into a large recession. By large recession, we continue to mean a 4 ppt in-

crease in Uc above the sample mean. We will often use the term �di�erential e�ect� of a

large recession, which corresponds to the values of β7 ·4+β8PEit ·4 for the speci�ed value of

PEit, based on estimates from column 3 of table 3. Table 5, column 1, Panel B reports the

estimates averaged across 10 years of experience, followed by the estimates for 1, 3, 7, and

10 years experience. In panel A, we report the main e�ect of βmajor as well the coe�cient

on its interaction with potential experience from the regression speci�cation in column 1 of

table 3, as a benchmark.

On average over the �rst 10 years of a career, high return majors majors lose 0.0179
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(0.0063) log points less in earnings, relative to the average major graduating into a large

recession. This is a substantial o�set to the 0.0311 loss experienced by the average major

(see table 4, column 1). In the �rst year after graduation, the loss is 0.054 (0.011) less for

a high return major. Relative to the main e�ect of βmajor (a 0.17 earnings return for a

one standard deviation larger value), graduating into a large recession widens the earnings

advantage of a high-return major by an additional third. Over time, the di�erential impacts

of graduating into a recession do diminish, becoming insigni�cant by 7 years out.46

These results are in line with Oreopoulos et al. (2012), who also �nd that higher-skilled

graduates face smaller, less persistent earnings losses when graduating into a recession. In

fact, our point estimates imply that a major with at least a 1.4 standard deviation larger

βmajor (e.g., �nance, economics, and some types of engineers) will not experience a signi�cant

earnings loss, even in the �rst year out of school.

6.2 Mechanisms

We again wish to determine whether the di�erential earnings impacts across college major

operate through employment, hours, wage rates, occupational attainment, or some combi-

nation. Columns 2-7 of table 5 report the di�erential impact of graduating into a large

recession for a high return major, compared to an average major, on earnings of full-time

workers and on other outcomes. They are calculated from regression speci�cations similar to

those reported for log earnings in column 3 of table 3, but with di�erent dependent variables

or samples.47

Column 2 of table 5 presents di�erential earnings impacts restricting the sample to full-

time workers. Except in the �rst few years, this sample produces results quite similar to the

overall earnings estimates. The initial di�erential e�ect when restricting to full-time (row

2 of panel B) is smaller, but slightly more persistent than for the full sample, remaining

important and statistically signi�cant well past 7 years out and only reaching 0 by 10 years

out. This leaves the average di�erential e�ect over the �rst ten years nearly identical to

that in the full sample. The similarity across columns 1 and 2 suggests a large role for wage

rates and only a limited scope for employment and hours as the source of the high βmajor

advantage in a recession. However, we next examine each of these directly and �nd that this

is not the case.

Column 3 presents results on the probability of being employed. Panel A provides the

main e�ect of βmajor on the probability of being employed and the coe�cient on βmajorPEit

(obtained from a similar regression speci�cation to that underlying column 1 in table 3, which

excludes major �xed e�ects � see column 1 of web appendix table 2). These estimates are only

46We have also estimated these e�ects separately for men and women and found that the di�erential
impacts of graduating into a recession are similar but a bit larger for women than for men.

47These results are generated from the same regressions that underlie columns 2-7 of table 4 and are
summarized in web appendix tables 1-6. Detailed regression results are available upon request.
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0.0034 and 0.0005, respectively, indicating that there is essentially no employment advantage

to being in a higher-skilled major in a normal economy. Interestingly though, an employment

advantage does arise when graduating into a recession. From panel B, graduating into a large

recession increases the employment advantage of high-skilled majors by 0.0118 (0.0049) in

the �rst year after graduation, and the e�ect remains signi�cant through the �rst 3 years

out of school. This advantage could be important in accounting for the di�erential earnings

impacts, especially in the �rst few years.

Column 4 shows that the impact of graduating into a large recession on the probability

of obtaining full-time employment is less negative for high paying majors. These e�ects are

both larger in magnitude and more persistent than the di�erential impacts on employment.

The di�erential e�ect 1 year after graduation is a 0.02 (0.0079) increase in the probability

of full-time employment. Thus the main e�ect of Uc (from table 4) is reduced in magnitude

by 22% for a one standard deviation higher βmajor. This o�set is also large relative to the

main e�ect of βmajor on full-time employment, which is 0.037 (column 4, panel A, row 1).

Furthermore, the e�ect persists and is statistically signi�cant at even 7 years out. Thus, the

di�erential impact of graduating into a large recession on job-�nding capability can partially

explain why the earnings of high return majors decline less.

At the same time, given that even full-time workers experience large earnings di�erentials

across college major (column 2), we would also expect a large role for wage rates. Column

5 presents the wage results and shows modest impacts that are marginally signi�cant. Over

10 years, the average di�erential e�ect on wages is 0.0099 (0.0054) log point. E�ects of this

magnitude persist for most of the �rst 10 years of a career. This o�sets roughly a third of

the negative wage e�ect of graduating into a large recession (the main e�ect of Uc in column

5, table 4). The e�ect of -0.011 (0.0095) in the �rst year out of school also widens the initial

wage gap across college majors by about 8% (using the main e�ect of 0.138 reported in panel

A). Thus the di�erential impact on wages is nontrivial; the average e�ect across 10 years

experience is roughly half that of the di�erential earnings e�ect (column 1). Though not

shown here, magnitudes increase when we restrict the sample to full-time earners.

Columns 6 and 7 present results on occupational attainment. Though we found little

evidence that graduating into a recession impacts occupation for the average major (table

4, columns 6 and 7), we do �nd large di�erential e�ects across major. First from column

6, higher βmajor majors are di�erentially in higher quality occupations when they graduate

into a large recession. Panel B shows that graduating into a large recession widens the

occupational earnings advantage of higher return majors by 0.017 (0.0051) log points in the

�rst year and by 0.007 (0.003) on average over the �rst 10 years of a career, signi�cant at

the 1% and 5% levels, respectively. Thus a substantial part of the earnings and wage e�ects

could be driven by lower βmajor workers �nding lower quality jobs.48

48Our estimates imply that most of the earnings di�erential across college majors can be accounted for by
di�erences in occupation quality. From panel A, a one standard deviation increase in βmajor is associated
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Furthermore, majors with a low βmajor are, based on our measure, relatively more likely

to be mismatched when graduating into a large recession. Column 7 presents results on

whether a worker is in one of the top 5 most common occupations for his or her major

(Top5 = 1). While there is no particular pattern across βmajor in this outcome (panel A),

there are di�erential e�ects when graduating into a large recession (panel B). A high βmajor

is on average 0.0095 (0.0055) more likely to be in a common occupation; this e�ect is small

in magnitude and insigni�cant in the �rst year out of school, but grows as workers gain

experience, persisting for the entire time period studied. Thus, relative to lower return

majors, high return majors seem to have an easier time �staying on track� when graduating

into a recession. Staying on track does not necessarily mean higher earnings, since some

majors may lead to occupations that pay little but have favorable non-pecuniary attributes.

However, on average Top5 has a substantial positive association with log earnings conditional

on the major (see above). Given this fact, the results suggest that in a large recession, low

βmajor graduates are less successful in obtaining the types of jobs they had in mind when

they chose their major, and likely experience earnings losses as a result.

On balance, the evidence reported in table 5 suggests that the milder e�ect of a recession

on the earnings of high return majors is driven by both the wage rate margin and the employ-

ment and hours margin, with part of the di�erential e�ect on wage rates possibly driven by

occupational attainment. The larger di�erential earnings e�ect in the �rst year out of school

seems to be attributable to the di�erential employment and hours e�ects, but persistent

di�erential e�ects on occupational attainment and wages are important throughout.

6.3 Robustness to Alternative Measures of College Major Skill Level

The results on college major are robust to a number of di�erent measures of the skill level

of the major. Though we focus on the earnings return (βmajor) for most of our analysis, we

also �nd similar results when using the average SAT math score in the major, as well as an

SAT-ACT composite score.49 In addition, we have explored robustness to a proxy measure

for the skill level required in the occupations a major typically enters into, using O*NET

task data on critical thinking and problem solving.50 Results are also largely consistent here.

with a 0.168 increase in log earnings (column 1, panel A), as well as an increase in occupational quality
of 0.146 log earnings points (column 6, panel A). Taken at face value these estimates suggest that 83% of
the earnings return to college major are associated with access to higher-paying occupations, but this is an
overstatement because we did not control for college major when estimating the occupation �xed e�ects.
Using the 171 major categories available in the ACS in a log wage equation, Altonji et al. (2012) report
that among men the standard deviation of college major coe�cients falls from 0.177 to 0.098 when detailed
occupation controls are added. The corresponding values for women are 0.146 and 0.074.

49We construct average test scores for the 51 Department of Education major classi�cations using both
BB panels. For the SIPP we generate a crosswalk between the Department of Education majors and the
SIPP majors based on the names of the majors. The mappings are reported in appendix tables 4a and 4b.

50Via principal components analysis, we obtain the primary factor from a set of O*NET measures as-
sociated with critical thinking and problem solving. This measure is highly correlated with earnings. We
aggregate these to the major level by taking a weighted average across 3-digit 1990 Census occupations using
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Average SAT math score and occupation skill measure are reported in table 2, by major. As

can be seen, both measures are highly correlated with βmajor. Therefore it is unsurprising

that these measures produce similar results, but it is comforting that the results are not

particularly sensitive to the way we de�ne βmajor.51

6.4 Di�erences in Demand Cyclicality Across College Major

In this section so far, we have shown that high-skilled majors are somewhat sheltered from the

negative e�ects of graduating into a recession, relative to lower-skilled majors. A potential

explanation for this �nding is that labor demand for high-skilled majors is less sensitive to

the business cycle. This could, in particular, explain why high-skilled majors are relatively

more likely to be in a typical occupation for their �eld of study when graduating into a

recession.

We develop two time-varying measures of major-speci�c labor demand conditions: the

major-speci�c unemployment rate (Umajor
c ) and the major-speci�c annual employment growth

rate (the �rst di�erence in the log of employment in the major).52 We obtain industry-

occupation-speci�c annual unemployment rates and employment levels using the Current

Population Survey March Supplement, then aggregate these to the major level using a map-

ping between major and occupation-industry based on our pooled sample for workers age

26-59.5354 Averages for Umajor
c are reported in table 2. The higher-skilled majors (those with

higher βmajor and test scores) tend to have lower unemployment rates. This illustrates the

problem that unemployment rates re�ect both labor demand and adaptability. The controls

for major �xed e�ects in our regressions remove these permanent di�erences across majors,

employment shares within a major from the ACS (for workers aged 36-59) as the weights.
51Appendix tables 5 and 6 report results using SAT Math and the occupation skill measure, respectively,

and are analogous to table 5.
52Major-speci�c unemployment rates are a function of both major-speci�c labor demand and the adapt-

ability of workers in the major (i.e., the ability to �nd a job). Ideally we would use a measure that only
includes the former e�ect, since the latter is more related to major ability. The growth in the log of em-
ployment is less a�ected by this problem but the link between the change in employment and the level of
employment demand may be more tenuous, which is why we prefer the unemployment rate. We do not use
employment levels because the link between this measure and the aggregate unemployment rate is highly
sensitive to how we detrend it.

53Major-speci�c employment is the weighted sum of employment in all occupation-industry cells, using
the shares from the major-occupation-industry mapping as weights, while the major-speci�c unemployment
rate is a weighted average of occupation-industry-speci�c unemployment rates. We de�ne the latter as the
number of unemployed people who report that their most recent job was in a given occupation-industry cell
divided by this plus employment in the occupation-industry cell. We use 3-digit 1990 Census occupations
and 12 �major� industry categories also based on 1990 Census codes.

54The major to occupation-industry cell mapping is generated for the 51 Department of Education major
categories using just the ACS and NSCG samples (the largest of our data sets) and thus excludes the SIPP. In
the case of SIPP, we use the previously-mentioned cross-walk (reported in appendix tables 4a and 4b). The
demand measure for each SIPP category is the weighted average of the demand measures for the constituent
Department of Education majors. The weights are based on the shares of each component Department
of Education major category in our pooled data set, with SIPP excluded. The mapping and weights are
computed at the national level rather than the divisional level.
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but the importance of ability di�erences could easily vary over the business cycle. In contrast

the employment growth rates are uncorrelated with βmajor (not shown), but these measures

are problematic for other reasons described above.

We now investigate the relationship between Umajor
c and aggregate economic conditions,

and whether the relationship is di�erential across βmajor. Column 1 of table 6 reports

regressions of the divisional value of Umajor
c on the divisional value of Uc, β

major, and βmajor ∗
Uc, over the time period 1971-2012, where an observation is a major-division-year. We

control for a cubic time trend. The coe�cient on Uc is 0.25 (0.0043), which says that the

unemployment rate for college graduates �uctuates only about one fourth as widely as that

of the whole labor market. The coe�cient on βmajor is small and negative; higher-skilled

majors are less likely to be unemployed. The interaction term of -0.023 (0.003) indicates that

when aggregate unemployment rises, labor demand conditions deteriorate relatively less for

higher-earning majors.55 Columns 2-4 will be discussed later. Column 5 reports estimates

de�ning Uc and U
major
c at the national level (an observation is a major-year). The coe�cient

on βmajor is larger, 0.51, likely re�ecting the fact that the national market is more relevant

for college graduates than the divisional, but the coe�cient on βmajor ∗Uc is again very small

relative to main e�ect. We obtain similar results when using the major-speci�c employment

growth rate, rather than Umajor
c .

The fact that demand for high-skilled majors is less sensitive to the business cycle could

help account for the widening earnings advantage of high-skilled majors in recessions com-

pared to booms. However, given the very small magnitude of the interaction e�ect on

major-speci�c unemployment (-0.023), relative to the overall impact of the unemployment

rate (0.25), one would not expect the measure to explain much of the earnings di�erentials.

This is exactly what we �nd. Speci�cally, adding controls for Umajor
c and its interaction with

potential experience to the earnings regressions reported in table 3 has almost no e�ect on

the coe�cients on βmajor ·Uc and β
major ·Uc ·PE that govern di�erential e�ects of entry con-

ditions across βmajor (results not reported). The same is true when the analysis is performed

de�ning cohorts and Uc at the graduation year-national level. Therefore, this particular

measure of major-cyclicality cannot account for our earnings �ndings. Nor does it change

the results for the other labor market outcomes. However, as we have noted, major speci�c

unemployment rates are di�cult to interpret since they also re�ect the ability of workers to

�nd jobs outside their usual occupation paths in a di�cult economy. It is reassuring that we

obtain similar results when we instead use the employment growth rate in the major, even

though sampling error in both measures may reduce their usefulness as control variables.

In summary, we have no evidence that di�erential labor demand conditions are driving

the di�erential e�ects of Uc across β
major for the full sample period, although we would not

55The negative interaction term could also re�ect the possibility that higher earning majors are more
versatile and are better able to avoid unemployment in the face of given change in demand. That is, even
the small coe�cient we obtain might overstate the magnitude of degree of di�erence across βmajor in the
cyclicality of demand.
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rule out a small role given the problems with our major-speci�c demand measures.

6.5 Occupational Concentration of Majors

Another way of characterizing college majors that is not necessarily re�ective of skill, but

could be particularly relevant over the business cycle, is by the degree of occupational con-

centration. Some majors typically enter into a narrower set of occupations than others.

These majors could thus be more prone to sectoral shocks, since they have a less diverse set

of options. We next explore whether the e�ects of graduating into a recession are di�erential

across the occupational concentration of the major.

We de�ne the major-concentration measure as the share of graduates within a major who

are in the top 5 occupations for that major.56 For easier interpretation of the regression re-

sults, we standardize this measure to be mean 0, standard deviation 1.57 Table 2 summarizes

this measure for each major category, and shows it is fairly uncorrelated with βmajor. Nurs-

ing, computer programming, and civil engineering have the highest occupation concentration

levels, while environmental studies, �lm and other arts, and other social sciences have the

lowest.58

Table 7 summarizes regression results in a similar format to table 5 except here we replace

βmajor with the concentration measure. Column 1 shows impacts on earnings. First note

from panel A that there is an earnings return to being in a concentrated major. A one

standard-deviation higher concentration is associated with a 0.051 (0.008) earnings gain,

though most of this earnings return dissipates over the �rst decade of a career. Panel B

shows that majors with a more concentrated set of occupations fare worse when graduating

into a recession, relative to those who typically move to a more diverse set of jobs. They

earn 0.027 log points less in the �rst year after graduation, eliminating about half of the

earnings advantage reported in panel A. This is interesting and intuitive since majors in a

more concentrated set of occupations may be more likely to su�er from unemployment or

mismatch when graduating into a recession. We examine these e�ects directly next.

Column 3 shows that more concentrated majors have a slight disadvantage in �nding

employment when graduating into a recession. Magnitudes are fairly small relative to the

sample mean employment of 89%. However, the magnitude is not small compared to the

positive main e�ect of concentration on employment (panel A). Graduating into a large

recession more than fully o�sets the employment advantage of highly concentrated majors.

Thus in some sense, the employment e�ects are sizable.

We do not �nd any di�erential impact on the probability of full-time employment (column

56Our results are robust to varying the number of �top� occupations from 3 to 7. We have also experimented
with a Her�ndahl index of occupation concentration, which yields qualitatively similar results.

57The major-concentration measure is created for each of the 51 Department of Education major categories.
For the SIPP we use the crosswalks de�ned in appendix tables 4a and 4b.

58Altonji et al. (2012) characterize majors by this concentration measure and also show that the degree
to which majors are concentrated in a speci�c set of occupations declines with potential experience.
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4) and therefore unsurprisingly �nd that most of the earnings e�ect persists in the full-time

sample (column 2) and that wage rates are highly impacted (column 5). One reason for

large impacts on wage rates could be that majors with high occupation concentration are

more prone to mismatch. Indeed, this is exactly what we �nd in column 7, which presents

results for the probability of being in a popular occupation given one's major (Top5) as the

outcome. By de�nition, highly concentrated majors are substantially more likely to be in

one of the top 5 occupations for their major (0.15 from panel A). This gap is reduced by

9% when graduating into a large recession. Furthermore, the e�ect persists as workers gain

experience, even increasing in magnitude.

In summary, majors with a more concentrated set of occupations do have more di�culty

�nding employment initially, and are increasingly likely to be mismatched as they gain work

experience, relative to less concentrated majors graduating into a large recession. These

combine to produce large, persistent impacts on wages.

We have examined whether the occupational concentration of a major is in part respon-

sible for the positive coe�cient on βmajorUc in the earnings regression. However, as noted

above, concentration is only weakly correlated with βmajor. Therefore adding major con-

centration and its interaction with Uc and Uc · PE as control variables does not reduce the

coe�cients on βmajorUc and β
major · Uc · PE.

7 The Response of Graduate Education

Faced with a weak labor market and a low opportunity cost, students who graduate into a bad

economy may choose to enroll in graduate school. Whether labor market conditions impact

graduate educational attainment has received little attention in the past, but is important for

understanding both schooling decisions and the broader consequences of entry conditions.59

Furthermore, di�erences in educational attainment could a�ect earnings outcomes by altering

the composition of recent college graduates in the labor force across the business cycle. And,

if many students graduating into a recession are induced to obtain further schooling, they

could eventually out-earn their counterparts who graduated in better times.

Ideally, we would analyze enrollment among young workers and completed educational

attainment among older workers as a function of Uc and its interaction with β
major. However,

our pooled data are not well-suited to this exercise since we do not have a balanced panel of

observations across experience and graduating unemployment rates. In contrast to the labor

market outcomes analyzed thus far, the timing in which education variables are measured

59Kahn (2010) shows that students graduating in the worst part of the 1981 recession obtain an additional
year of graduate school, on average, relative to those graduating in the best times. Bedard and Herman (2008)
examine the impact of state-level economic conditions on graduate enrollment for a sample of science and
engineering majors and �nd counter-cyclical enrollment for males in Ph.D. programs, pro-cyclical enrollment
for males in Master's programs, and largely acyclical enrollment for women. Johnson (2013) �nds for a
more representative sample of college graduates that graduate enrollment is counter-cyclical for women and
acyclical for men.
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matters in a way that cannot be accounted for with a smooth control for potential experience.

Instead, we make use of the wide range of cohorts in the ACS.60 Focusing on just the ACS

has the added advantage that educational attainment of all cohorts can be observed with

similar, large, sample sizes and measured in a consistent way.61

In this analysis, the dependent variable is an indicator for whether the individual has

an advanced degree at the time of the ACS wave (2009-2011).62 We restrict the sample to

non-enrolled workers with at least 5 years of potential experience whose implied college grad-

uation date falls between 1976 and 2006. We estimate regressions similar to the speci�cation

presented in table 3, based on equation (1), and including graduation year �xed e�ects.63

Table 8 reports regression results. Column 1 excludes major �xed e�ects to instead pro-

vide an estimate of the impact of βmajor on educational attainment, while column 2 controls

for major �xed e�ects. Column 3 additionally controls for βmajor interacted with a cubic

time trend, to take account of the fact that the returns to education and the composition of

college majors are changing over this time period. Both columns cluster standard errors by

cohort (division-graduation year), though statistical signi�cance is similar for other treat-

ments. We �nd that those who graduate at times of higher unemployment are slightly more

likely to attain an advanced degree. From column 2, a 1 ppt increase in Uc is associated with

a 0.014 increased probability of holding an advanced degree. This e�ect is tiny compared to

the sample mean of 0.35, but is statistically signi�cant at the 5% level.

We �nd that the e�ects are also di�erential across college major. Those with a one

standard deviation higher βmajor become slightly less likely to hold a higher degree when

graduating into a bad economy. The coe�cient of -0.0023 implies a reduced probability

that is double the magnitude of the main e�ect of Uc and is signi�cant at the 1% level.

It is also relatively large compared to the main e�ect of βmajor (0.0122 from column 1).

Thus graduating into a large recession (4 ppt higher Uc) reduces the educational attainment

advantage of high βmajor majors by roughly three-quarters. The sign of this e�ect is intuitive

since graduating into a recession increases the labor market advantage of high-skilled majors

relative to low-skilled majors.64

60We follow a similar approach to Altonji et al. (2012) and Blom (2013) who use ACS data to analyze
major choice by graduation year.

61We have also analyzed educational attainment in the pooled sample used in sections 5 and 6 and obtained
qualitatively similar outcomes. However, we �nd the ACS analysis more reliable.

62In the ACS we cannot measure whether an individual has additional years of schooling that did not
contribute to a degree. Our analysis will therefore not pick up individuals who were induced to return to
school because of the economy but never completed their degree.

63Since all observations are measured in the same 3-year window and we include graduation year �xed
e�ects, we do not include any controls for potential experience. Graduation year �xed e�ects are useful for
two reasons. First, they control for the fact that the returns to education change substantially over this
time period. Second, they take into account the fact that younger cohorts have had less time to complete
graduate education, although results are robust to varying the window of graduation years included. This
means we rely on cross-sectional variation in division unemployment rates to identify the main e�ect of Uc.
Note that the results on the main e�ect of Uc for the dependent variables analyzed above are similar when
we include graduation year �xed e�ects (compare columns 2 and 3 from table 3, for example).

64Surprisingly, Bedard and Herman (2008) �nd the opposite, that Ph.D. enrollment of higher-skilled college
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8 Changes in the Link between Entry Labor Market Con-

ditions and Outcomes: How Will Graduates from The

Great Recession Fare?

Summarizing our results to this point, for college graduates from 1976 to 2011, we �nd modest

negative e�ects of Uc on labor market outcomes. We also �nd that the higher-earning college

majors are somewhat sheltered from these entry-condition e�ects, widening their labor mar-

ket advantage when they graduate into poor economic conditions. The unemployment rate

was 9.3% in 2009 and 9.6% in 2010, 3.5 and 3.8 ppts above the mean unemployment rate

over this time period. The analysis thus far implies that the outcomes for those graduating

in 2009 or 2010 will be similar to those implied by tables 4 and 5, which �t the e�ects for a

4 ppt increase in the graduating unemployment rate. In this section, we ask if the patterns

that underlie these predictions have changed over time. We have two main �ndings. First,

the recent period including the Great Recession saw much larger impacts of Uc on recent

entrants. Second, the relative advantage of higher-skilled graduates during recessions has

largely disappeared.

Table 3, columns 5 and 6 report log earnings regression results, augmenting those reported

in columns 2 and 3, respectively, by allowing the e�ects to di�er for those graduating in 2004

or later.65 The coe�cients on Uc and Ucβ
major represent the e�ects for those who graduated

before 2004. Both of these coe�cients are very similar to their values for the sample as a

whole (from columns 1-4). To get the total e�ect of Uc for those graduating on or after 2004,

one should add the coe�cient on post ∗ Uc to the main Uc e�ect. The coe�cient of -0.0279

(0.0077) on post∗Uc (column 5) implies a more than doubling of the main Uc e�ect for these

recent graduation years. To understand the total di�erential e�ect across βmajor for those

graduating on or after 2004, one should add the post ∗ Ucβ
major coe�cient to the Ucβ

major

e�ect. The coe�cient of -0.0121 (0.0050) on post∗Ucβ
major (column 6) is opposite in sign to

the coe�cient on Ucβ
major and similar in magnitude, thereby almost exactly o�setting the

positive di�erential e�ect across βmajor for graduates from the earlier period.

To more easily interpret the results in the context of the Great Recession, we again �t

the impacts of graduating into a 4 ppt higher Uc (obtained from regressions of the form

in column 5 of table 3), as well as the Ucβ
major interactions (obtained from regressions of

the form speci�ed in column 6 of table 3), for workers at various experience levels. Table

9 summarizes these results for the outcomes of interest, �tting separate e�ects for those

majors is more counter-cyclical than that of the average major, inconsistent with our results on the di�erential
impact across βmajor. However, their sample is restricted to science and engineering majors; e�ects could
be reversed in this sample of graduates from already high-earning majors.

65Speci�cally, we interact all of our key explanatory variables in (1) (PE, PE2, Uc, UcPE, UcPE
2, βmajor,

βmajorPE, Ucβ
major, Ucβ

majorPE) with an indicator equaling 1 if the worker graduated in 2004 or later
(plus a main e�ect of graduating on or after 2004). Results in this section are qualitatively similar for a
range of cuto� dates prior to 2004.
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graduating before 2004 and those graduating on or after 2004. Since recent graduates have

not yet accumulated much experience, we report e�ects for one and three years out from

school, as well as the average e�ect over the �rst 5 years of experience. It is worth repeating

that the coe�cients involving Uc are identi�ed by booms as well as recessions even though we

frequently use the term �graduating into a large recession� when characterizing our results.

Panel A reports the main e�ect of a 4 ppt rise in Uc. It shows that the negative earnings

e�ect (columns 1 and 2) more than doubles in magnitude in the later period. The average

e�ect over the �rst 5 years out of school increases in magnitude from a 0.04 (0.0145) log

earnings loss to a 0.09 (0.027) log earnings loss. The di�erence in the �rst year out of school

is even larger. Graduates unlucky enough to graduate into a large recession before 2004

earned 0.08 less in log earnings in the �rst year, while those graduating into a recession in

2004 or later earned 0.19 less in log earnings. Not only was the Great Recession characterized

by high values of Uc, but the negative consequences of those high values appear to be much

larger than in the past.

The subsequent columns in table 9 help interpret the mechanisms underlying these dif-

ferences.66 First, columns 3 and 4 show earnings impacts on a restricted sample of full-time

workers. Graduates into large recessions before 2004 saw almost no earnings losses when

they were employed full-time, while those graduating into the Great Recession still bore

substantial earnings losses. This suggests that a substantial part of the pre-2004 e�ect is

driven by an inability to �nd full-time work. Columns 7 and 8 corroborate this, showing that

the probability of working full-time is 0.12 lower for those graduating into a large recession

pre-2004 but only 0.03 lower in the later period. The probability of being employed is largely

una�ected in both periods (columns 5 and 6). We �nd similar impacts on wage rates across

periods (columns 9 and 10). We �nd no signi�cant impacts on occupation quality (columns

11 and 12), negative and marginally signi�cant e�ects on match quality pre-2004 (column

13) and no e�ects on match quality in the later period (column 14).

Panel B presents results on the di�erential e�ects of a 4 ppt increase in Uc across β
major.

While overall earnings e�ects are much larger in magnitude for graduates from 2004-2011,

these e�ects are much more evenly distributed across college major. Pre-2004, high βmajor

majors saw a substantial widening of their earnings advantage when graduating into a re-

cession. These e�ects are not present in the later period either in the full sample (column 1)

or in the sample restricted to full-time workers (column 2). Similarly, for those graduating

in the later period we �nd almost no di�erential impacts on the other dependent variables

considered in the table.

Interestingly, both larger magnitude Uc e�ects and the smaller magnitude Ucβ
majore�ects

do not appear to be solely a phenomenon of the Great Recession. We obtain very similar

results when we include graduates from 1998-2011 in the later period, which includes both the

66The regressions underlying these results are summarized in web appendix tables 1-6, column 5 from each
table. Regressions underlying results reported in panel B are summarized in column 6 from each table.
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�dot com boom� years of the late 1990s and the 2001 recession. This suggests that graduates

from the 2001 recession saw similar labor market impacts per unit change in Uc as those from

the Great Recession. There are a number of potential explanations for the di�erent pattern

in the recent two recessions. First, both saw prolonged jobless recoveries, meaning unlucky

recent graduates might have had to spend more time on the sidelines. However, if that were

the case we would have expected larger impacts on employment and hours in the recent

period, and we �nd the opposite. Second, the industries impacted by recessions have varied

over time. Employment losses in the 1981-82 recession were disproportionately drawn from

manufacturing, as were those in the 1991 recession, which also saw sizable employment losses

in construction. Therefore college graduates in these recessions may have been somewhat

sheltered overall. While manufacturing losses were also important in the 2001 recession so

were job losses in information technology stemming from the �dot com� bubble burst and

job gains during the bubble. The 2001 recession may have therefore been fairly costly for

college graduates and in particular high-earning college graduates. The Great Recession

the 2007-09 was unusually broad-based, impacting almost every sub group proportionately.

College graduates were less sheltered in this recession and the �nance industry in particular

saw large losses.

These two recent recessions may then have leveled the playing �eld to some degree across

education groups and within college graduates; that is, college graduates bore something

closer to their �fair share�, relative to non-college workers, and the same was true for high-

earning majors relative to low-earnings majors.

8.1 The Role of Changes in Cyclicality of Demand for College Grad-

uates

The labor demand measures discussed in section 6.3 should speak to the issue of sectoral

impacts across recessions as well as to whether there has been a more general increase in

the exposure of college graduates to business cycle variation. Column 3 and 4 of table 6

report regressions of the divisional value of Umajor
c on the divisional value of Uc, β

major, and

βmajor ∗Uc for the 1971-2003 and 2004-2012 periods, respectively. We also control for a cubic

time trend over the 1971-2003 period, but this makes little di�erence (compare columns 2 and

3). The main e�ect of Uc increases from 0.199 (0.0047) in the earlier period to 0.508 (0.0071)

in the later period, a factor of 2.55. Recall from table 9 that the �ve-year average earnings

loss associated with Uc more than doubled from the early to the late period (increasing in

magnitude by a factor of 2.21). Therefore, it appears that much of the di�erence pre- and

post-2004 can be accounted for by a change in the relationship between unemployment of

college graduates and aggregate unemployment. Unemployment regressions at the national

level (columns 7 and 8) show an increase in the coe�cient on Uc from 0.44 (0.017) for 1971-

2003 to 0.587 (0.198) for 2004-2012. This increase is smaller in percentage terms, but is still
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very large.

The coe�cient on βmajor∗Uc declines in magnitude from -0.0331 (0.0038) for 1971-2003 to

-0.0087 (0.0068), indicating the cyclicality of demand for higher-skilled majors has increased

relative to the average major. The coe�cients in the table imply that demand for higher-

skilled majors is 16.6% less cyclically sensitive than demand for the average major over

1971-2003 but only 1.7% less cyclical in recent years.

Figure 1 summarizes the change in the relative cyclicalities of high- and low-earning

majors. Here we plot the average major-speci�c national unemployment rate for three groups

of college majors � those in the top βmajor quartile, the middle 50% of majors, and the bottom

βmajor quartile of majors � from 1971 to 2012.67 The �gure also plots the aggregate national

unemployment rate over this time period (dashed line). All unemployment rates depict the

same cyclical pattern. There are also clear level di�erences across the three major-speci�c

unemployment rates; for almost all of the sample period, the unemployment rate is highest

for the low-earning majors (green line) and lowest for the high-earning majors (blue line).

This likely re�ects the fact that low-earning majors are also less skilled at �nding steady work,

but might also re�ect average labor demand conditions relative to supply. The cyclicality

of the major-speci�c unemployment rates also di�ers. For most of the time period, the low-

earning majors exhibit the largest increases in recessions and the largest declines in booms.

However, in the last decade these relationships are less clear. In the 2001 recession, the

higher βmajor group actually reaches the highest unemployment rate peak. In the run up to

the Great Recession, the unemployment rate for all three groups is essentially the same; the

low-earning majors reach the highest peak unemployment rate during the recession, but the

di�erence across groups appears smaller than in some of the previous recessions such as the

1981-82.

Figure 1 and table 6 together suggest that labor demand for high-earning majors has

seen an increase in its sensitivity to the business cycle in the recent period. This may

explain part of the disappearance of the advantage of high-skilled majors graduating into

a recession in the post period. But since estimated di�erences in the sensitivity of major-

speci�c unemployment rates to aggregate economic �uctuations were relatively small even

in the pre period, the decline is probably not the whole explanation.68

9 Conclusion

In this paper we measure the labor market consequences of graduating from college in times

of higher unemployment and study how those consequences vary with the skill level and the

67These re�ect unweighted averages of major-speci�c national unemployment rates in a given year. Division
unemployment rates look similar but noisier.

68Controlling for Umajor
c or for the major-speci�c employment growth rate in the regressions underlying

table 9 has almost no e�ect on the interactions between βmajor and Uc. We noted above that these measures
are noisy.
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occupational concentration of the college major. Most of the analysis pools information on

the graduating classes of 1976-2011, but we also examine whether labor market conditions

matter more for recent college classes, including those from the Great Recession.

We �nd that early careers are disrupted by poor labor market conditions. A large re-

cession at the time of graduation reduces earnings and wages by roughly 11% and 3% (re-

spectively) in the �rst year, and it reduces the probability of full-time employment by 0.095.

With the exception of wage rates, these e�ects are fairly short-lived, fading out over the �rst

seven years of a career. The e�ects on wages persist for the 10 year potential experience

window that we focus on.

We also �nd that the early careers of better higher-skilled majors are less sensitive to

aggregate conditions at graduation. (The results are similar whether we use the earnings

premium of the major or other skill measures.) In other words, the earnings gap across col-

lege majors widens in recessions. A person in a typically high-earning major increases his or

her earnings advantage by a third when graduating in a bad recession relative to an average

major, and this e�ect remains large for the �rst seven years after college graduation. These

di�erential e�ects re�ect increases in the probability of employment and full-time employ-

ment for higher-skilled majors relative to lower-skilled majors graduating into a recession,

as well as di�erential e�ects on wage rates.

We do not have a full explanation for the di�erential impacts of entry conditions across

college major. We do show that the unemployment rates of higher paying majors are less

sensitive to the business cycle, but the di�erence in sensitivity is too small to account for the

di�erential impacts on earnings. It could be that lower-skilled majors spend more of their

early experience years out of full-time employment and su�er more from skill depreciation.

However, we had expected lower-skilled majors to be less sensitive to this depreciation.

It could instead be that higher-skilled majors can more easily recover from early setbacks

because of more productive job search. This seems unlikely, however, since the largest

di�erential e�ects are concentrated in the years just after graduation.

E�ects on occupation quality and match quality may be able to account for some of the

di�erential earnings and wage e�ects across majors. High-skilled majors graduating into a

recession are relatively more likely to be in occupations that are both higher paying and more

typical for their major, compared to lower-skilled majors. This is consistent with prior work

on college graduates in Norway (Liu et al. 2012), for economics Ph.D.'s (Oyer 2006), and

for MBA's (Oyer 2008), which all �nd that the earnings losses associated with graduating

into a recession can be accounted for by worse access to higher paying industries.

Overall, our results for the 1976-2011 time span �t well with the previous literature. They

are quite consistent with Oreopoulos et al. (2012), who study labor market shocks in Canada

and �nd modest earnings e�ects of graduating in a recession that persist for a few years and

are smaller in magnitude for higher-skilled majors. Our estimates of wage e�ects for the

average major are smaller in both magnitude and persistence, compared with Kahn's (2010)
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analysis of the 1981-82 recession. Besides studying a broader set of demographic groups

(Kahn restricts her analysis to white males) we also study college graduates from a much

longer range of years. Concerning educational attainment, our �nding that those graduating

into a recession are slightly more likely to obtain an advanced degree is consistent with Kahn

and broadly consistent with the small literature on the cyclicality of graduate enrollment

rates (Bedard and Herman (2008) and Johnson (2013)). Again, we provide evidence for a

larger range of graduation years and by college major.

We �nd e�ects on earnings are substantially more negative for graduates from the Great

Recession. The per unit e�ect of an increase in the aggregate unemployment rate for grad-

uates from 2004-2011 is more than double the value for graduates from 1976-2003. A sub-

stantial part of this increase is probably explained by the fact that the unemployment rates

of college graduates as whole became much more sensitive to aggregate economic conditions

in the years surrounding the Great Recession,

We also �nd that the e�ects of economic conditions have become much more evenly

distributed across college major. It looks as though the �modern recession� is more broad-

based, impacting recent college graduates and higher-skilled majors to a greater extent than

we �nd for previous recessions.

The unemployment rates of higher-earning majors are no longer less sensitive to the

business cycle, but the change is too small to explain the disappearance of the advantage of

high-skilled majors graduating into a recession in the post period. Further work is needed

on the types of shocks that lead to persistent (and di�erential) impacts on recent college

graduates. This may yield a better understanding of the nature of recessions and recoveries

of the last two decades.
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10 Data Appendix

We begin by describing the data sets used in this paper, with detailed variable creation

from each data set. Appendix table 7 summarizes variable description by data set. We then

describe the creation of major characteristics.

Some variables are created in the same way throughout the data sets. In all data sets,

information on race, gender, and age are straightforward to obtain. We code race/ethnicity

in three categories: Hispanic, black non-Hispanic, and other non-Hispanic.69 Potential ex-

perience is de�ned as year minus bachelor's degree graduation year. All earnings and wage

measures are adjusted to 2006 dollars using the Consumer Price Index (CPI). We restrict to

earnings greater than $500 in our main sample and top code annual earnings at $400,000.

We exclude earnings of enrolled workers and those in the year of college graduation. CPI-

adjusted wages must be greater than 0 and are top- and bottom-coded to be between $5 and

$250 per hour. Analysis of wages and the occupation measures is restricted to those with a

valid earnings observation. Analysis of employment and full-time employment is restricted

to the non-enrolled but have no restrictions on earnings.

Our preferred measure of labor market conditions at graduation is the unemployment rate

at the census division level. The U.S. Census Bureau de�nes nine divisions: New England,

Middle Atlantic, East North Central, West North Central, East South Central, West South

Central, South Atlantic, Mountain, and Paci�c. We obtain the annual unemployment rate

for each census division from the Bureau of Labor Statistics Local Area Unemployment

Statistics. We restrict all of our analysis to workers who graduated college between ages

20 and 24, inclusive. This eliminates about 3% of the available sample, mostly from late

graduates. We also restrict to workers age 22 to 35 with 13 or fewer years of potential

experience.

10.1 Data sets

The National Longitudinal Surveys of Youth

The National Longitudinal Survey of Youth 1979 (NLSY79) and 1997 (NLSY97) are na-

tionally representative surveys administered by the Bureau of Labor Statistics, designed to

gather information about transitions from school to the labor market. The NLSY79 follows

12,686 youths who were aged 14 to 22 in 1979. Respondents were surveyed each year from

1979 to 1994 and biennially thereafter; because of our restrictions on age and potential ex-

perience, we use data through 2000. College graduates in this survey graduated between

69Some data sets, including the ACS, have more detailed information on race/ethnicity, but others have
only these three options; we use these three categories to be consistent across data sources. Multiple data
sets also do not have a �mixed-race� option, so we cannot consistently code mixed-race respondents; we must
rely on their own report of their race/ethnicity given the options. If mixed-race is an option, we code them
as �other non-Hispanic�.
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1979 and the late 1980s, a period that included a the severe 1981-82 recession. The NLSY97

follows almost 9,000 respondents who were aged 12 to 16 in 1996 and have been surveyed

annually from 1997-2010. These cohorts graduated from college between 2000 and 2009, a

period that included the 2001 recession. In our regressions, we include separate survey �xed

e�ects for the NLSY79 and for the NLSY97.

In both surveys, annual earnings are taken from a direct question about wage and salary

earnings in the prior calendar year.70 The wage measure is the hourly rate of pay in the

current or most recent job. Employment and enrollment are based on questions about status

at the time of the survey date. Full-time employment is de�ned as usually working at least 35

hours per week at the current job. Highest grade completed is taken from a direct question

each year about highest degree completed. We use occupation in the current or most recent

job, which is available at the 1970 3-digit census categorization over the time period we

use. To have consistent coding across data sets, we convert to 1990 3-digit codes using the

mapping made available by Ruggles et al. (2010). Below we explain how occupation is

mapped into our two dependent variables of interest: the earnings return to the occupation

and whether or not the occupation is one of the top 5 for that major.

Year of college graduation is straightforward to create since both surveys contain ques-

tions about educational attainment each year. In the NLSY79, we use the response to the

�year of degree� question in the �rst year after graduation, and then �ll in missing values by

going forward. In the NLSY97, we use the BLS-created variable for date of bachelor's degree.

We take advantage of the restricted-access geocodes to gain information on state (and census

division) of college degree and current location. If the graduation year is a survey year, we

de�ne state of graduation as the state of residence at the time of the survey. Respondents

who graduated before 1979 are excluded from our analysis. Less than 10 respondents �t this

category.

The NLSY surveys each have their own college major categories; the NLSY79 has hun-

dreds of categories, while the NLSY97 has only about 50. For each survey separately, we

construct a crosswalk from the NLSY major categories to the 51 Department of Education

categories based on the names of the majors.

The National Survey of College Graduates

The National Survey of College Graduates 1993 (NSCG93) and 2003 (NSCG03) are cross-

sectional data sets made up of samples of 148,905 and 100,402 workers, respectively, admin-

istered by the National Science Foundation. The sample frame is those who reported having

a college degree in the previous decennial census (1990 and 2000, respectively). These data

sets each yield one year of labor market outcomes for a range of college graduation cohorts.

Given our age restrictions, workers in the NSCG93 sample graduated from college between

70For example, the 1990 survey asks for earnings in 1989, and we code these as 1989 annual earnings.

40



1976 and 1990, a period containing two recessions. The NSCG03 sample graduated between

1986 and 2000, a period containing the 1991 recession.

In both NSCG samples, annual earnings and wages are the same measure: annual salary

in the current job. Information on hours worked or hourly pay is not available, so we cannot

construct a separate wage measure. Employment and full-time employment (a direct question

on full-time or part-time status) are measured at the survey date.71 Enrollment at survey

date is available in the NSCG93 but not in the NSCG03. Though we typically exclude

enrolled workers from the analyses of labor market outcomes, we must include everyone

from the NSCG03 (who meets the other criteria). We therefore treat the NSCG93 and the

NSCG03 as separate surveys when coding survey �xed e�ects. Highest degree completed

is taken from a direct question; we convert degree completed to highest grade completed

by treating a master's degree as 18 years, a professional degree as 19 years, and a doctoral

degree as 20 years. Occupation is occupation in the principal job during the reference week.

The NSF uses its own occupation codes, which we map into 1990 census 3-digit codes using

our own mapping.72 Below we explain how occupation is mapped into our two dependent

variables of interest: the earnings return to the occupation and whether or not the occupation

is one of the top 5 for that major.

Year of college graduation is taken from a direct question as is division of college gradua-

tion in the NSCG93. In the NSCG03, we do not have location of graduation, and we instead

use division of current residence. We do not have state-level information. College major is

also taken from a direct question, and is given in the NSF's own categories, of which there

are about 200. We map these into the Department of Education categories using a mapping

based on the names of the majors.

The Baccalaureate and Beyond

The Baccalaureate and Beyond 1993 (BB93) and 2008 (BB08) are longitudinal surveys ad-

ministered by the Department of Education National Center for Education Statistics. The

BB93 consists of about 11,000 students who graduated from college in 1993; workers were

surveyed in 1994, 1997, and 2003. The BB08 is composed of about 19,000 college graduates

from 2008, who are surveyed in 2009. Because each BB survey covers only one year of grad-

uates, neither survey on its own provides much variation in economic conditions at the time

of graduation. Instead these surveys provide cross-sectional variation in college major and

division of graduation, and help identify e�ects of control variables.

In the BB93, annual earnings and wages are the same measure as in the NSCG: annual

salary in the current job (or job in the reference month, depending on the survey wave).

In the BB08, we use actual earned income in 2009, annualized to account for the date of

71The questionnaire de�nes full-time as working 35 or more hours per week.
72The NSF occupation categories tend to be more detailed for science- and engineering-related �elds and

less detailed for other �elds.
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the survey within 2009 for both annual earnings and wages; this only counts earnings in the

primary job. Employment, enrollment, and full-time status refer to either the time of the

survey or the reference month, depending on the survey wave; full-time status is a direct

question asking full-time or part-time status in the primary job. Highest degree completed

and occupation in the job at the time of the survey (or in the reference month) are taken from

direct questions; we use occupation information for the primary job only. The BB has only

about 40 occupation categories, which we map into 1990 occupation codes using names of

occupations. Below we explain how occupation is mapped into our two dependent variables

of interest: the earnings return to the occupation and whether or not the occupation is one

of the top 5 for that major. We treat the waves BB93 as one survey and the BB08 as another

when de�ning our survey �xed e�ects.

Year of college graduation is straightforward since in each survey all respondents gradu-

ated in the same year. For location of graduation, we utilize a direct question about the state

of the respondent's undergraduate institution. Majors are given in about 100 categories in

the BB93, which we crosswalk to the Department of Education categories using our own

mapping. The BB03 gives majors in CIP codes, which are very similar to the Department

of Education codes, so this crosswalk is simple.

The National Longitudinal Study

The National Longitudinal Study (NLS72) is a panel survey administered by the Department

of Education. The sample is about 16,000 high school seniors in 1972, with the bulk of

eventual college graduates graduating in 1976. We exploit two waves of the survey with

post-graduation information (1979 and 1986); most workers provided information about

1977 and 1978 in the 1979 wave, while in 1986 a smaller subset of the sample (roughly 40%)

was asked for job and pay information about the years between 1979 and 1986, giving us

multiple years of observation. We obtain year of college graduation using the 1976, 1979, and

1986 follow-up waves and the information from the intervening years. If no other information

is available, we assign graduation year as the �rst year in which a respondent says he or she

has at least four years of college. Because these workers are in a single high school graduation

cohort, the NLS72 provides little variation in economic conditions at the time of graduation.

Thus the same caveats apply here as those described with the BB data sets.

The NLS72 gives us the starting and ending/current wage in the most recent job. Our

wage measure is the average of the two. We multiply wages by hours worked in the past year

in the most recent job (a direct question) to get the annual earnings measure. Employment

and occupation are at the time of the survey. Occupation is given in 1970 3-digit census

codes, which we map to 1990 codes using the mapping from Ruggles et al. (2010). Below

we explain how occupation is mapped into our two dependent variables of interest: the

earnings return to the occupation and whether or not the occupation is one of the top 5 for
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that major. Highest grade completed is based on a direct question about years of school

completed. We do not have enrollment information. Thus we must include all observations

meeting the other criteria into our analyses that typically exclude the enrolled. The waves

of the NLS72 are treated as one survey from the perspective of our survey �xed e�ects.

Location of college graduation is determined by using the zip code in the year of presumed

graduation, which we map to the state level. College major information is derived from data

on the respondents' college transcripts. This has about 50 categories, which we map to the

Department of Education codes using our own mapping.

The Survey of Income and Program Participation

The Survey of Income and Program Participation (SIPP) is a series of two-, three-, and four-

year panels covering the period from 1984 to 2011, administered by the U.S. Census Bureau.73

Each worker is surveyed every four months during his or her panel's stay in the sample and

provides monthly data on employment, earnings, hourly wages, enrollment, and other key

variables. Combining all the panels of SIPP together, we have about 60,000 person-year

observations. Respondents in our restricted age range graduated between 1971 and 2008,

and we have earnings observations from 1984 to 2011.74 From 1984 to 1993 (excluding

1985), �eld of bachelor's degree can only be measured with certainty for those with exactly a

bachelor's degree, because the survey only asks for �eld of highest degree. In those waves, we

therefore only use respondents with exactly a bachelor's degree, whereas all college graduates

are included from 1996 forward. We treat the two time periods (survey panels 1984-1993,

and survey panels 1996-200875) as two separate surveys from the perspective of our survey

�xed e�ects.

We de�ne annual earnings as the average monthly earnings for non-enrolled months times

twelve. Wages are earnings divided by the sum of hours worked across all months where the

respondent was not enrolled.76 Respondents report earnings and hours separately for up to

two jobs per month, and we include earnings from both jobs in our measures of earnings and

wages. Employment is the fraction of non-enrolled months the worker worked at least one

week, and full-time is de�ned as the fraction of non-enrolled months the worker worked at

least 35 hours per week.

Respondents can list two occupations for each month, but one is listed as the primary

occupation. Below we explain how a given occupation is mapped into our two dependent

variables of interest: the earnings return to the occupation and whether or not the occupation

73The education module which asks for degree and major information is not included in the 1985 panel,
and therefore we do not use it. The 1984 panel does not have enrollment information, so for this panel we
treat all workers as not enrolled.

74Because data from the last panel is (at the time of this analysis) only available through part of 2012, we
do not use 2012 earnings information.

75The last panel began in 2008 and has data through 2011; we refer to this as the 2008 panel.
76An hourly rate of pay measure is available, but only for the minority of workers who are paid hourly.
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is one of the top 5 for that major. For the SIPP, we de�ne these variables as the average of

those values for the primary occupation over all months that it is observed in a given year.

The education module in the second wave contains direct questions on year and �eld

of degree. We do not have location of degree and instead use the state of residence in the

earliest wave of the panel. Panels 1984-1993 contains one set of 20 major classi�cations, while

panels 1996-2008 contain a di�erent set of 18 major classi�cations.77 This is another reason

why we treat the early and later SIPP panels as two separate surveys when de�ning survey

�xed e�ects. These major categories are listed in appendix tables 3a and 3b, respectively.

For some variables, we must generate a crosswalk between these classi�cations and the 51

Department of Education categories. We do so based on the names of the majors and

report the crosswalks in appendix tables 4a and 4b. We cannot link medicine/dentistry and

vocational studies from the early panels and liberal arts/humanities from the later panels

to the 51 Department of Education categories. These majors are therefore dropped from

analyses where the use of the crosswalks is necessary. When we include major �xed e�ects

in our regressions, we treat the SIPP majors as distinct from the Department of Education

majors, giving us a total of 89 major categories.

Highest grade completed can be de�ned from direct questions about highest degree com-

pleted in the second wave of each panel. Workers could still have obtained further schooling

by the later waves of a given panel, but we cannot observe this. Enrolled is de�ned as the

fraction of months in a given year where the worker was enrolled.

The American Community Survey

The American Community Survey (ACS), administered annually since 2001 by the U.S.

Census Bureau, consists of large repeat cross-sections meant to substitute for the decennial

census. In 2009, the survey introduced a question on college major. We therefore take

advantage of the three survey waves, 2009, 2010, and 2011, which each cover roughly 2

million households. Our age restrictions leave us with respondents who graduated from

college between 1996 and 2010, covering a period with two booms and two busts. We

categorize all three ACS waves as one survey, for the purposes of our survey �xed e�ects.

The earnings measure is total wage and salary income in the past 12 months. Unfor-

tunately, we do not know when the respondent was interviewed, and thus we do not know

if the earnings refers mostly to the prior year, to the current year, or equally to both. We

therefore follow the ACS's own reporting practices and assign the earnings as being mea-

sured in the survey year, rather than the prior calendar year. To construct wages, we divide

annual earnings by the product of weeks worked in the prior 12 months and usual hours

per week. Employment and enrollment are de�ned at the survey date. We de�ne a worker

77Because the early panels have �eld of highest degree rather than �eld of bachelor's degree, the major
categories include things generally related to graduate degrees, such as law and medicine. The later panels,
which ask for �eld of bachelor's degree, are more typical of a bachelor's degree.
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as being employed full-time if at the survey date (s)he reports usually working at least 35

hours per week. Highest grade completed is based on a question about highest degree com-

pleted. Occupation is available at the 1990 census 3-digit level using the variable created by

Ruggles et al (2010), and re�ects the most recent job. Below we explain how occupation is

mapped into our two dependent variables of interest: the earnings return to the occupation

and whether or not the occupation is one of the top 5 for that major.

The ACS unfortunately does not contain time or location of college degree. We instead

impute the year of graduation as the year a respondent was likely 22 (the modal age in the

other data sets) in May. For workers born in the �rst two quarters of the year, the year of

graduation is birth year plus 22. For workers born in the second half of the year, graduation

year is birth year plus 23.78 We use current state and division of residence as the graduating

state and division. The ACS has its own categories for college major, which we map to the

Department of Education categories based on major names.

We use a subset of our ACS sample to analyze educational attainment, as described in

section 7. For this analysis, we expand the non-enrolled sample to include older respondents

whose implied graduation date falls between 1976 and 2006 and was at least 5 years before

the survey date. We also use the provided survey weights for this analysis.

Occupation variables We exploit the large samples in the ACS to create two occupation

variables. The �rst is the estimated earnings return to the 3-digit 1990 census occupation

averaged over the 3 survey years (2009-2011). For a sample of non-enrolled, full-time em-

ployed workers aged 25-59, earning at least $500 in the past 12 months, we regress log annual

earnings on worker characteristics (race, education, and a cubic in potential experience) and

occupation �xed e�ects. We use these occupation �xed e�ects as our measure of occupation

quality, merging them at the 3-digit census code level for the occupations reported in the

pooled data. We could have instead estimated occupation return from our pooled data sets,

but we prefer the precision and consistency of the large ACS samples. We have also esti-

mated a wage return to occupation (estimating the regression described above but on log

wages � earnings divided by the product of weeks and usual hours) and obtained extremely

similar results � unsurprising given a 0.98 correlation between the two measures. For the

SIPP, this measure is the average earnings return across all months in the year with a valid

occupation observation.

The second occupation measure, meant to re�ect match quality in the current job, is

an indicator for whether the current occupation (reported in the pooled data) is among

the top 5 occupations for a given major, using 1990 census 3-digit occupation codes. We

classify the top 5 occupations for each major using the three ACS samples (2009-2011) and

restricting to non-enrolled, full-time employed college graduates aged 25-59 earning at least

$500 in the past 12 months. For the SIPP, we exploit our created major crosswalk to map

78Results are robust to choice of the quarter cut-o�.
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major-occupations from SIPP into major-occupations from the 51 Department of Education

categories, then average these over the months in the year with occupation observations.

The Current Population Survey March Supplement

The Current Population Survey (CPS) March Supplement, is an annual supplement to the

monthly Bureau of Labor Statistics CPS used to generate data on the employment situa-

tion. The supplement contains information about labor market outcomes over the previous

calendar year. We do not include this sample in our analysis of the e�ects of entry condi-

tions and college major on future labor market outcomes because it does not contain data

on college major or year of graduation.79 However, we use surveys from 1971 to 2012 to

generate supplemental information on employment and unemployment across occupations

and industries.

For each 3-digit 1990 census occupation and one-digit industry (12 categories based on

the 1990 census codes: agriculture, mining and construction, durable manufacturing, non-

durable manufacturing, transportation and utilities, wholesale and retail trade, �nance and

real estate, business services, personal services, entertainment, professional services, and

public administration) pairing we create measures of annual employment and unemployment.

We restrict the sample to employed college graduates aged 25 to 59. An occupation-industry-

speci�c unemployment rate is de�ned as the number of unemployed workers who were most

recently employed in that occupation-industry, divided by those unemployed workers plus

employment in the occupation-industry. We then aggregate these unemployment rates to

the major level using a major to occupation-industry mapping, which we describe in the

next section.

We use a similar approach to generate a major-speci�c employment growth measure. We

use the same CPS sample to obtain employment in each occupation-industry cell in each

year, then aggregate employment to the major level using the same mapping as described

above. We de�ne the growth rate as the �rst di�erence in log employment at the major

level..

10.2 Major Characteristics

In all data sets but the SIPP, it is straightforward to map majors into 51 categories used

by the Department of Education (hereafter Ed). For the pooled data, the early SIPP, and

the late SIPP, we regress log annual earnings on controls (gender, race, region, potential

experience, and year dummies) and major �xed e�ects, separately for each data set, with

psychology as the excluded category in each regression. The major �xed e�ects are the major

79In a supplemental analysis, we include the CPS March in our pooled data, imputing year of degree to
year of birth plus 22 and imputing the college major variables to the overall sample mean. We �nd similar
e�ects of entry conditions on labor market outcomes.
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earnings measure. We standardize them to be mean zero and standard deviation one after

combining the data sources. This regression is performed on those aged 36 to 59, which

excludes the main estimation sample to avoid any simultaneity concerns.

The SAT math and the O*Net measure of occupational skill for each major are as de-

scribed in the text.

The occupational concentration of the major is also obtained at the Ed-major level and

then mapped into the SIPP. For this variable, we pool the non-SIPP data and get the

fraction of people in each major that go into each 1990 census 3-digit occupation. Our

preferred measure is the share of workers from each major that go into the �ve most common

occupations, but results are similar for the top three and top seven as well. This measure is

obtained using only those age 25 to 36.

For the major-speci�c demand measures described in the previous section (using the

March CPS), we require a major to occupation-industry mapping. We obtain this by pooling

the ACS and NSCG03 (the NSCG93 does not have information on industry). Using employed

college graduates aged 25 to 59, we �nd the share of employment from each major in each

occupation-industry cell, using 3-digit occupation codes and 1-digit industry codes, both from

the 1990 classi�cation. We then apply this mapping to the occupation-industry measures

from the March CPS to get major-level measures. This mapping is from the Department of

Education major categories to occupation-industry cells. Once we have obtained the major-

speci�c unemployment rate and employment growth, we map it into SIPP categories using

our crosswalk.
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Figure 1: Major-specific unemployment rates
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Variable n  Mean St Dev Min Max
Male 400,923     0.48 0.50 0 1
Black 400,923     0.06 0.24 0 1
Hispanic 400,923     0.04 0.20 0 1
Potential experience 400,923     6.38 3.56 1 13
Graduation year 400,923     1990.29 8.70 1976 2010
Graduation unemployment rate (division) (%) 400,923     6.23 1.76 2.8 12.5
Graduation unemployment rate (national) (%) 400,923     6.39 1.43 4.0 9.7
Year 400,923     1996.67 8.96 1977 2011
Current unemployment rate (division) (%) 400,923     6.19 1.78 3.0 12.5
Annual earnings (2006 $) 400,923     45,513 32,181 501 400,000*
Log annual earnings 400,923     10.50 0.76 6.22 12.90
Full-time 400,923     0.85 0.33 0 1
Employed 400,923     0.96 0.17 0 1
Highest grade completed 400,913     16.40 0.90 16 20

Employed 454,477     0.89 0.30 0 1
Full-time 454,477     0.77 0.40 0 1
Annual earnings (2006 $) if full time 352,364     50,530 31,759 502 400,000
Log annual earnings if full time 352,364     10.68 0.56 6.22 12.90
In top 5 most common occupations for major 377,413     0.40 0.47 0 1
Occupational log earnings return 395,587     -0.71 0.32 -1.62 0.04
Has advanced degree 1,153,034  0.35 0.48 0 1

Table 1: Summary Statistics for Primary Earnings Sample
with Equal Weighting across Graduation Year-Potential Experience-Division Cells

Summary Statistics for Relevant Samples

Notes: The primary sample (top panel) includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation 
(greater than $500 in 2006 dollars). The regression samples for employed and full-time (bottom panel) exclude enrolled workers but have no restriction on 
earnings, and also include those with potential experience equal to zero. The occupation variables are restricted to the primary earnings sample and must have 
a non-missing occupation observation. The sample for advanced degrees is restricted to the ACS and includes non-enrolled college graduates from 1976 to 
2006 with at least 5 years of potential experience.
*Topcoded
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Major: βmajor SAT Math Occupation Skill 
Level

Avg. Uc
major (%) Concentration

Chemical Engineering 1.87 * 1.97 2.66 0.54
Economics 1.57 1.51 0.50 3.03 -0.57
Electrical Engineering 1.49 2.60 1.70 2.83 1.31
Finance 1.41 0.70 0.25 2.98 0.32
Mechanical Engineering 1.30 1.91 1.98 2.83 0.87
Chemistry 1.26 1.11 1.46 2.26 0.23
Computer Programming 1.21 * 0.04 2.43 2.02
All Other Engineering 1.05 1.76 1.41 3.09 0.17
Computer and Info Tech 1.04 0.81 1.18 3.19 1.43
Biological Sciences 1.04 1.05 1.31 2.11 -0.59
Civil Engineering 1.03 1.49 2.37 2.56 1.87
Accounting 0.95 * 0.84 2.90 1.36
Nursing 0.87 -0.50 1.81 1.53 2.74
Mathematics 0.83 1.45 0.97 2.60 0.15
Political Science 0.78 0.00 0.59 2.72 -0.47
Physics 0.72 * 1.76 2.52 0.19
International Relations 0.68 0.47 0.21 2.91 -0.88
Marketing 0.56 -0.31 -0.95 3.57 -0.23
Other Med/Health Services 0.52 -0.50 0.22 1.85 -0.20
Misc. Business and Med. Support 0.50 * -0.30 3.14 -0.98
Precision Prod. & Industrial Arts 0.40 * 0.43 3.43 0.46
Medical Tech 0.38 * -0.77 2.20 0.88
Business Mgmt and Admin 0.16 -0.30 -0.46 3.23 -0.72
Earth and Other Physical Sci 0.13 * 0.86 2.72 -0.50
Area, Ethnic, and Civ. Studies 0.05 0.54 -0.12 2.77 -0.93
Engineering Tech 0.00 -0.30 0.11 2.90 -0.53
Public Administration and Law -0.01 * -0.14 3.46 -0.07
Multidisciplinary or General Sci -0.04 * 0.20 2.81 -1.01
Journalism -0.06 * -0.70 3.23 -0.28
Architecture -0.06 * 1.51 3.11 1.14
History -0.21 0.19 -0.12 2.80 -0.60
Communications -0.25 -0.70 -1.00 3.45 -0.96
Public Health -0.50 * 0.24 2.86 -0.74
Protective Services -0.54 * -0.78 2.65 -0.26
Letters: Lit, Writing, Other -0.66 0.28 -0.68 2.86 -0.75
Foreign Language -0.69 0.41 -0.42 2.61 -0.63
Environmental Studies -0.74 0.25 -0.11 3.30 -1.16
Psychology -0.75 -0.48 -0.04 2.65 -0.70
Other Social Science -0.79 -0.69 -0.54 2.88 -1.05
Leisure Studies and Basic Skills -0.82 -1.23 -1.73 4.00 -0.59
Fitness and Nutrition -1.07 -0.99 -1.04 3.02 -0.91
Commercial Art and Design -1.11 -0.45 -1.77 4.13 0.63
Agriculture and Agr. Science -1.16 0.10 -1.04 3.43 -0.94
Social Work & Human Resources -1.20 -1.35 -0.10 2.71 0.38
Family and Consumer Science -1.33 -1.36 -1.16 2.72 -0.59
Art History and Fine Arts -1.47 0.28 -1.75 3.64 -0.95
Secondary Education -1.48 * -0.46 2.12 1.66
Library Science and Education -1.56 -0.96 -0.75 2.04 1.58
Film and Other Arts -1.77 -0.11 -2.13 3.99 -1.13
Music and Speech/Drama -1.90 -0.52 -1.84 3.29 -0.79
Philosophy and Religion -2.47 0.72 0.01 2.75 -0.30

Table 2: Characteristics of Department of Education Major Categories

Notes: All measures except Uc
major are given in standard deviations. βmajor is the earnings return to the major, based on authors' calculations. SAT math is the average 

SAT math score in the major, obtained from the Baccalaureate and Beyond. Occupation skill is the degree of critical thinking and problem sovling required of the 
occupation, based on O*NET task measures and authors' calculations. Uc

major is the average of annual major-specific unemployment rates, based on authors' 
calculations. Concentration is based on the share of workers in a major who are in the top 5 occupations for that major, based on authors' calculations. See the text 
for details on each measure. 
* value is suppressed due to small sample sizes in the Baccalaureate and Beyond. 
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(1) (2) (3) (4) (5) (6)
Entry unemployment rate (Uc) -0.0277*** -0.0278*** -0.0291*** -0.0291*** -0.0203*** -0.0280***

(0.0053) (0.0051) (0.0052) (0.0066) (0.0057) (0.0055)
 Uc*potexp 0.0076*** 0.0080*** 0.0080*** 0.0080*** 0.0063*** 0.0078

(0.0020) (0.0020) (0.0018) (0.0021) (0.0021) (0.0022)
 Uc*potexp2 -0.0005***) -0.0006* -0.0005*** -0.0005*** -0.0004** -0.0005***

(0.0002) (0.0002) (0.0001) (0.0002) (0.0002) (0.0002)
βmajor 0.1683***

(0.0074)
βmajor*potexp 0.0041*** 0.0033*** 0.0031*** 0.0031*** 0.0042*** 0.0036***

(0.0011) (0.0011) (0.0008) (0.0010) (0.0013) (0.0009)
βmajor* Uc 0.0077* 0.0129*** 0.0135*** 0.0135*** 0.0169*** 0.0168***

(0.0041) (0.0037) (0.0027) (0.0037) (0.0044) (0.0035)
βmajor* Uc*potexp -0.0008 -0.0017*** -0.0020*** -0.0020*** -0.0023*** -0.0024***

(0.0006) (0.0005) (0.0004) (0.0005) (0.0006) (0.0005)
Post*Uc -0.0279*** -0.0240***

(0.0077) (0.0100)
Post*Uc*potexp 0.0163** 0.0090

(0.0073) (0.0072)
Post*Uc*potexp2 -0.0028** -0.0016

(0.0014) (0.0013)
Post*βmajor 0.0172 0.0147

(0.0149) (0.0114)
Post*βmajor*potexp -0.0040 -0.0038

(0.0028) (0.0026)
Post*βmajor* Uc -0.0117** -0.0121**

(0.0056) (0.0050)
Post*βmajor* Uc*potexp -0.0004 0.0008

(0.0025) (0.0021)

Major fixed effects X X X X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
Cluster at grad year-major-division X

Observations 51,716 51,716 51,716 51,716 51,716 51,716
R-squared 0.295 0.322 0.327 0.327 0.377 0.325

Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp 
group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the earnings 
return to the major, estimated on a sample of workers age 36-59 in our pooled, unweighted data.  Survey dummies, year dummies, a quadratic in potential 
experience, gender, race, and region controls are also included. The sample is non-enrolled workers from age 22 to 35, with potential experience 1 to 13, 
with at least $500 in annual earnings in 2006 dollars.

Table 3: Annual Earnings as a Function of Entry Conditions and Major Characteristics

*** p<0.01, ** p<0.05, * p<0.1
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All Full-time Pr(Employed) Pr(Full time) Wages Earnings 
Return

Pr(in top 5 for 
major)

(1) (2) (3) (4) (5) (6) (7)

Average effect -0.0311*** -0.0167* -0.0006 -0.0054 -0.0311*** -0.0038 -0.0149

(s.e.) (0.0114) (0.0094) (0.0040) (0.0064) (0.0101) (0.0056) (0.0111)

Effect at potexp =

1 -0.1114*** -0.0460** 0.0008 -0.0947*** -0.0360** -0.0107 -0.0256*

(0.0206) (0.0186) (0.0067) (0.0128) (0.0155) (0.0081) (0.0155)

3 -0.0565*** -0.0214* 0.0026 -0.0261*** -0.0293** -0.0069 -0.0183

(0.0134) (0.0119) (0.0047) (0.0078) (0.0117) (0.0062) (0.0117)

7 0.0001 -0.0043 -0.0005 0.0310*** -0.0284** -0.0014 -0.0108

(0.0147) (0.0112) (0.0048) (0.0082) (0.0125) (0.0071) (0.0140)

10 -0.0039 -0.0197* -0.0086 0.0036 -0.0386*** 0.0009 -0.0112
(0.0137) (0.0105) (0.0052) (0.0081) (0.0113) (0.0059) (0.0123)

*** p<0.01, ** p<0.05, * p<0.1

Notes: Sample for columns 1, 2, 5, 6, and 7  includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation (greater 
than $500 in 2006 dollars). The regression samples for employed and full-time exclude enrolled workers but have no restriction on earnings, and also include those with 
potential experience equal to zero. Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the 
gradyear-potexp group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. Survey dummies, 
year dummies, a quadratic in potential experience, gender, race, and region controls are also included. 

Dependent Variable:

Table 4: Effect of 4-ppt Rise in Graduation Unemployment Rate

Earnings: Employment: Occupation Variables:
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All Full-time Pr(Employed) Pr(Full time) Wages Earnings Return Pr(in top 5 for 
major)

(1) (2) (3) (4) (5) (6) (7)

Main effect 0.1683*** 0.1541*** 0.0034 0.0367*** 0.1382*** 0.1457*** 0.0030
(s.e.) (0.0074) (0.0062) (0.0024) (0.0042) (0.0062) (0.0037) (0.0073)

Major char * PE 0.0041*** 0.0029*** 0.0005 -0.0023*** 0.0047*** 0.0013** 0.0040***
(s.e.) (0.0011) (0.0009) (0.0004) (0.0006) (0.0009) (0.0005) (0.0010)

Average effect 0.0179*** 0.0189*** 0.0040 0.0119*** 0.0099* 0.0070** 0.0095*
(s.e.) (0.0063) (0.0054) (0.0027) (0.0043) (0.0054) (0.0030) (0.0055)

Effect at potexp =
1 0.0538*** 0.0315*** 0.0118** 0.0208*** 0.0110 0.0170*** 0.0045

(0.0108) (0.0094) (0.0049) (0.0079) (0.0095) (0.0051) (0.0092)
3 0.0379*** 0.0259*** 0.0084** 0.0168*** 0.0105 0.0125*** 0.0067

(0.0083) (0.0073) (0.0038) (0.0061) (0.0072) (0.0040) (0.0071)
7 0.0059 0.0147*** 0.0014 0.0089** 0.0095* 0.0037 0.0112**

(0.0061) (0.0050) (0.0026) (0.0039) (0.0054) (0.0029) (0.0054)
10 -0.0180** 0.0063 -0.0037 0.0030 0.0088 -0.0030 0.0146**

(0.0083) (0.0065) (0.0034) (0.0051) (0.0075) (0.0038) (0.0071)

*** p<0.01, ** p<0.05, * p<0.1

Notes: Sample for columns 1, 2, 5, 6, and 7  includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation (greater 
than $500 in 2006 dollars). The regression samples for employed and full-time exclude enrolled workers but have no restriction on earnings, and also include those with 
potential experience equal to zero. Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the 
gradyear-potexp group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the 
earnings return to the major, estimated on a sample of workers age 36-59 in our pooled, unweighted data.  Survey dummies, year dummies, a quadratic in potential 
experience, gender, race, and region controls are also included. 

Dependent variable:

Table 5: Effects of 4 ppt rise in Uc interacted with βmajor

Panel A: Coefficients on βmajor

Panel B: Interaction of Major Characteristic and Entry Unemployment Rate

Earnings: Employment: Occupation Variables:
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1971-2012 1971-2003 1971-2003 2004-2012 1971-2012 1971-2003 1971-2003 2004-2012
(1) (2) (3) (4) (5) (6) (7) (8)

Entry unemployment rate (Uc) 0.2546*** 0.2046*** 0.1988*** 0.5078*** 0.5061*** 0.3268*** 0.4414*** 0.5866***
(0.0043) (0.0040) (0.0047) (0.0071) (0.0152) (0.0131) (0.0168) (0.0198)

βmajor -0.0373* 0.0051 0.0051 -0.0776 0.0386 0.0051 0.1431* -0.0811
(0.0218) (0.0246) (0.0242) (0.0478) (0.0650) (0.0246) (0.0754) (0.1336)

βmajor* Uc -0.0233*** -0.0331*** -0.0331*** -0.0087 -0.0344*** -0.0331*** -0.0537*** -0.0058
(0.0033) (0.0038) (0.0038) (0.0068) (0.0099) (0.0038) (0.0117) (0.0191)

Cubic time trend X X X X

Observations 16,983 12,852 12,852 4,131 2,091 1,683 1,683 408
R-squared 0.452 0.222 0.246 0.559 0.558 0.314 0.410 0.685

Note: The dependent variable in all columns is the major-specific unemployment rate, created using occupation-industry-specific unemployment rates and a major-to-
occupation-industry mapping, all using workers aged 25 to 59. Columns 1-4 are at the divisional level, while columns 5-8 are at the national level. No other controls are 
included except when we use a cubic time trend. The unemployment rate on the right hand side is the overall unemployment rate (at either the division or national level, as 
appropriate.

Division National

*** p<0.01, ** p<0.05, * p<0.1

Table 6: Major-Specific Unemployment Rates

Dependent Variable: Uc
major
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All Full-time Pr(Employed) Pr(Full time) Wages Earnings 
Return

Pr(in top 5 for 
major)

(1) (2) (3) (4) (5) (6) (7)

Main effect 0.0514*** 0.0378*** 0.0048** 0.0073* 0.0526*** -0.0008 0.1497***
(s.e.) (0.0080) (0.0069) (0.0023) (0.0039) (0.0067) (0.0047) (0.0074)

Major char * PE -0.0036*** -0.0017* -0.0006 -0.0004 -0.0028*** -0.0014** 0.0004
(s.e.) (0.0012) (0.0010) (0.0004) (0.0006) (0.0010) (0.0006) (0.0010)

Average effect -0.0119** -0.0089* -0.0046* -0.0027 -0.0135*** -0.0010 -0.0242***
(s.e.) (0.0061) (0.0049) (0.0025) (0.004) (0.0051) (0.0029) (0.0054)

Effect at potexp =
1 -0.0267*** -0.0186** -0.0098** -0.0043 -0.0202** -0.0047 -0.0131

(0.0103) (0.0086) (0.0045) (0.0076) (0.0089) (0.0049) (0.0093)
3 -0.0201** -0.0143** -0.0075** -0.0036 -0.0172*** -0.0031 -0.0181**

(0.0079) (0.0066) (0.0034) (0.0058) (0.0067) (0.0038) (0.0071)
7 -0.0070 -0.0057 -0.0028 -0.0021 -0.0113** 0.0003 -0.0279***

(0.0062) (0.0048) (0.0025) (0.0038) (0.0052) (0.0028) (0.0054)
10 0.0029 0.0008 0.0006 -0.0011 -0.0068 0.0028 -0.0354***

(0.0088) (0.0066) (0.0035) (0.0051) (0.0075) (0.0038) (0.0074)

*** p<0.01, ** p<0.05, * p<0.1
Notes: Sample for columns 1, 2, 5, 6, and 7  includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation 
(greater than $500 in 2006 dollars). The regression samples for employed and full-time exclude enrolled workers but have no restriction on earnings, and also include 
those with potential experience equal to zero. Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of 
observations in the gradyear-potexp group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college 
graduation. The major concentration measure is the share of graduates from the major that go into the 5 most common census 3-digit occupations. Survey dummies, 
year dummies, a quadratic in potential experience, gender, race, and region controls are also included. 

Panel B: Interaction of Major Characteristic and Entry Unemployment Rate

Table 7: Effects of 4 ppt rise  in Uc interacted with major concentration ("top 5 share")

Dependent variable:

Earnings: Employment: Occupation Variables

Panel A: Coefficients on βmajor
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(1) (2) (3)
Entry unemployment rate (Uc) 0.0012* 0.0014** 0.0014**

(0.0007) (0.0007) (0.0007)
βmajor 0.0122***

(0.0040)
βmajor* Uc -0.0029*** -0.0023*** -0.0015***

(0.0006) (0.0005) (0.0005)

Major fixed effects X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
βmajor interacted with cubic time trend X

Observations 1,052,820 1,052,820 1,052,820
R-squared 0.011 0.083 0.083

Table 8: Probability of Attaining an Advanced Degree

*** p<0.01, ** p<0.05, * p<0.1
Notes: The sample is college graduates who graduated from 1976 to 2006 with at least 5 years of potential experience. 
We exclude enrolled people. βmajor is the earnings return to the major, estimated on a sample of workers age 36-59 in our 
pooled, unweighted data. Uc is the divisional unemployment rate in the year of college graduation.

Sample: ACS College Graduates who Graduated from 1976-2006
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Pre-04 Post-04 Pre-04 Post-04 Pre-04 Post-04 Pre-04 Post-04 Pre-04 Post-04 Pre-04 Post-04 Pre-04 Post-04
(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) (13) (14)

Average effect, 5 yrs -0.0406*** -0.0898*** -0.0069 -0.0595*** 0.0016 0.0084 -0.0456*** -0.0018 -0.0300** -0.0527** -0.0062 0.0030 -0.0251* -0.0114
(s.e.) (0.0145) (0.0266) (0.0146) (0.0220) (0.0059) (0.0073) (0.0100) (0.0121) (0.0137) (0.0203) (0.0075) (0.0087) (0.0145) (0.0146)

Effect at potexp =
1 -0.0811*** -0.1927*** -0.0175 -0.1229*** -0.0018 0.0116 -0.1186*** -0.0329** -0.0398** -0.0288 -0.0099 -0.0099 -0.0365* 0.0052

(0.0230) (0.0211) (0.0230) (0.0190) (0.0089) (0.0104) (0.0170) (0.0153) (0.0193) (0.0215) (0.0109) (0.0082) (0.0210) (0.0183)
3 -0.0374** -0.0639* -0.0053 -0.0403 0.0022 0.0101 -0.0381*** 0.0027 -0.0289** -0.0420** -0.0060 0.0022 -0.0241* -0.0201

(0.0144) (0.0322) (0.0143) (0.0238) (0.0059) (0.0087) (0.0097) (0.0164) (0.0137) (0.0214) (0.0075) (0.0104) (0.0144) (0.0160)

Average effect, 5 yrs 0.0480*** 0.0002 0.0306*** -0.0030 0.0137*** -0.0016 0.0228*** -0.0003 0.0108 -0.0031 0.0172*** -0.0032 -0.0003 -0.0014
(s.e.) (0.0106) (0.0117) (0.0090) (0.0102) (0.0046) (0.0056) (0.0077) (0.0071) (0.0094) (0.0099) (0.0052) (0.0050) (0.0095) (0.0090)

Effect at potexp =
1 0.0671*** 0.0187 0.0377*** 0.0000 0.0189*** -0.0133* 0.0288*** 0.0013 0.0113 0.0022 0.0231*** -0.0022 -0.0048 0.0230**

(0.0138) (0.0144) (0.0121) (0.0124) (0.0060) (0.0078) (0.0100) (0.0101) (0.0124) (0.0116) (0.0067) (0.0069) (0.0123) (0.0112)
3 0.0480*** 0.0002 0.0306*** -0.0030 0.0137*** -0.0016 0.0228*** -0.0003 0.0108 -0.0031 0.0172*** -0.0032 -0.0003 -0.0014

(0.0106) (0.0117) (0.0090) (0.0102) (0.0046) (0.0056) (0.0077) (0.0071) (0.0094) (0.0099) (0.0052) (0.0050) (0.0095) (0.0090)

Notes: Sample for earnings wage, and occupation regressions includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation (greater than $500 in 2006 dollars). The regression samples for employed and 
full-time exclude enrolled workers but have no restriction on earnings, and also include those with potential experience equal to zero. Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations 
in the gradyear-potexp group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. Survey dummies, year dummies, a quadratic in potential experience, gender, race, and region 
controls are also included. The two periods are graduates in 2003 and earlier, and graduates in 2004 and later. We include a "post-2004" dummy and interact it with potexp, potexp squared, the unemployment rate, and the unemployment rate's interactions with
potexp.

Panel B: Effects of 4 ppt rise in Uc interacted with βmajor, for those graduating before and after 2004

Panel A: Effects of a 4 ppt rise in Uc, for those graduating before and after 2004

Earnings Return Pr(in top 5 for major)

Table 9: Labor Market Entry Effects in the Great Recession
Dependent variable

All Full-time WagesPr(Employed) Pr(Full Time)
Earnings: Employment: Occupation:
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Data source Grad years Earnings years Earnings observations
NLSY79 1979-1989 1980-1993, 1995, 1997 9,102                              
NLSY97 2000-2008 2003-2009 3,545                              
NLS72 1976-1978 1977-1986 6,157                              
B&B 93/03 1993 1994, 1997, 2003 12,904                            
B&B 08/09 2008 2009 6,340                              
NSCG 1993 1980-1990 1993 24,832                            
NSCG 2003 1990-2000 2003 11,575                            
ACS 09-11 1996-2010 2009-2011 284,557                          
SIPP 1976-2009 1984-2011 46,159                            

Appendix Table 1
Data Sources (Earnings Sample)

Notes: An observation here is a worker-year. Valid earnings observations are defined as observations in which the 
worker is not enrolled in school and has at least $500 in annual earnings in 2006 dollars. We restrict to workers aged 
22 to 35 with 1 to 13 years of potential experience, defined as years since graduation.
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Uc 1-2 3-4 5-7 8-10 11-13 Total
<5% 10,277 30,617 32,783 47,751 44,936 166,364
5-6% 12,497 17,549 35,324 27,873 19,474 112,717
6-7% 9,791 7,258 21,327 17,276 6,385 62,037
7-8% 5,451 2,766 7,075 7,714 5,882 28,888
8-9% 5,921 1,206 2,028 4,172 2,024 15,351
>9% 10,214 1,050 1,866 3,794 2,900 19,824
Total 54,151 60,446 100,403 108,580 81,601 405,181

Appendix Table 2
Unweighted Sample Coverage: Graduation Unemployment Rates and Potential Experience

Years since college graduation

Notes: An observation here is a worker-year. This table includes only valid earnings observations, defined as a worker aged 22 to 35 
with potential experience 1 to 13 with at least $500 in annual earnings in 2006 dollars. Uc is the annual census division 
unemployment rate. Potential experience is years since graduation.
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Major: βmajor SAT Math Occupation 
Skill Level

Avg. Uc
major 

(%)
Concentration

Mathematics and Statistics 1.34 1.46 0.97 2.60 0.15
Engineering and Computers 1.25 1.45 1.38 2.97 0.94
Economics 0.85 1.51 0.50 3.04 -0.56
Business/Management 0.30 0.09 -0.16 3.18 -0.05
Nursing/Pharmacy/Health 0.30 -1.00 0.39 2.28 0.42
Law 0.19 -0.28 -0.14 2.80 -0.06
Police Science and Law Enforcement 0.17 -1.53 -0.78 2.66 -0.25
Physical or Earth Sciences 0.11 0.68 0.99 2.56 -0.31
Biology -0.06 1.05 1.32 2.11 0.58
Psychology -0.22 -0.64 -0.05 2.66 -0.49
Home Economics -0.25 -1.36 -1.17 2.72 -0.58
Other -0.26 -0.12 -1.41 3.67 -0.36
English and Journalism -0.33 -0.24 -0.83 3.17 -0.79
Liberal Arts and Humanities -0.44 0.41 -0.42 2.61 0.63
Social Sciences -0.67 -0.15 -0.08 2.86 -0.80
Agriculture or Forestry -0.75 0.10 -1.04 3.43 -0.94
Vocational and Technical Studies -0.86
Education -1.17 -0.95 -0.74 2.04 1.59
Medicine and Dentistry -1.40
Religion or Theology -2.16 0.73 0.01 2.76 -0.29

Appendix Table 3a: Characteristics of SIPP Major Categories, 1984 to 1993 Waves

Notes: All measures except Uc
major are given in standard deviations. See the text for details on each measure. βmajor is the earnings return to the 

major, based on authors' calculations, and is estimated in the SIPP itself. The other measures are mapped from B&B major categories to SIPP 
categories using the crosswalks in appendix tables 4a and 4b. SAT math is the average SAT math score in the major, obtained from the 
Baccalaureate and Beyond. Occupation skill is the degree of critical thinking and problem sovling required of the occupation, based on O*NET task 
measures and authors' calculations. Ucmajor is the average of annual major-specific unemployment rates, based on authors' calculations. 
Concentration is based on the share of workers in a major who are in the top 5 occupations for that major, based on authors' calculations. A blank 
space indicates that no value exists, because there is no B&B major category that maps into this SIPP category.
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Major: βmajor SAT Math Occupation 
Skill Level

Avg. Uc
major 

(%)
Concentration

Pre-Professional 2.60 -0.28 -0.14 2.81 -0.06
Engineering 1.57 1.82 1.61 2.93 0.69
Computer and Information 1.36 0.80 0.95 3.02 1.56
Mathematics and Statistics 1.22 1.46 0.97 2.60 0.15
Natural Sciences 0.98 0.91 1.19 2.27 -0.49
Health Sciences 0.75 -1.03 0.35 2.31 0.35
Business/Management 0.64 0.26 -0.09 3.17 -0.10
Other 0.51 -1.23 -1.73 4.01 -0.59
Foreign Languages 0.45 0.41 -0.42 2.61 -0.63
Liberal Arts and Humanities 0.34
Psychology 0.09 -0.64 -0.05 2.66 -0.49
Egnlish and Literature 0.07 0.28 -0.68 2.87 -0.75
Social Sciences 0.01 -0.35 -0.18 2.83 -0.72
Philosophy/Religion/Theology -0.06 0.73 0.01 2.76 -0.29
Communications -0.07 -0.67 -0.95 3.42 -0.83
Art and Architecture -0.24 0.01 -1.27 3.64 -0.29
Education -0.58 -0.99 -0.78 2.11 1.39
Agriculture or Forestry -0.75 0.10 -1.04 3.43 -0.94

Appendix Table 3b: Characteristics of SIPP Major Categories, 1996 to 2008 Waves

Notes: All measures except Uc
major are given in standard deviations. See the text for details on each measure. βmajor is the earnings return to the 

major, based on authors' calculations, and is estimated in the SIPP itself. The other measures are mapped from B&B major categories to SIPP 
categories using the crosswalks in appendix tables 4a and 4b. SAT math is the average SAT math score in the major, obtained from the 
Baccalaureate and Beyond. Occupation skill is the degree of critical thinking and problem sovling required of the occupation, based on O*NET 
task measures and authors' calculations. Ucmajor is the average of annual major-specific unemployment rates, based on authors' calculations. 
Concentration is based on the share of workers in a major who are in the top 5 occupations for that major, based on authors' calculations. A blank 
space indicates that no value exists, because there is no B&B major category that maps into this SIPP category.
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Early SIPP Major Dept of Education Major Ed Share (Men) Ed Share (Women)
Agriculture/Forestry Agriculture/Ag Science 1.00 1.00
Biology Biological Sciences 1.00 1.00
Business/Mgmt Finance 0.16 0.10
Business/Mgmt Marketing 0.21 0.25
Business/Mgmt Business Mgmt/Admin 0.14 0.20
Business/Mgmt Accounting 0.49 0.45
Economics Economics 1.00 1.00
Education Secondary Education 0.08 0.03
Education Other Education and Library Science 0.92 0.97
Engineering/Computers All Other Engineering 0.21 0.23
Engineering/Computers Chemical Engineering 0.04 0.08
Engineering/Computers Civil Engineering 0.07 0.08
Engineering/Computers Computer Programming 0.05 0.09
Engineering/Computers Computer/Info Tech 0.24 0.28
Engineering/Computers Electrical Engineering 0.14 0.10
Engineering/Computers Engineering Tech 0.06 0.05
Engineering/Computers Mechanical Engineering 0.14 0.08
Engineering/Computers Precision Production/Industrial Arts 0.04 0.02
English/Journalism Communications 0.49 0.44
English/Journalism Journalism 0.40 0.45
English/Journalism Letters: Lit, Writing, Other 0.10 0.10
Home Economics Family and Consumer Science 1.00 1.00
Law Public Administration and Law 1.00 1.00
Liberal Arts/Humanities Foreign Language 1.00 1.00
Math/Statistics Mathematics 1.00 1.00
Medicine/Dentistry -- -- --
Nursing/Pharm/Health Misc. Business and Med. Support 0.54 0.24
Nursing/Pharm/Health Fitness and Nutrition 0.19 0.10
Nursing/Pharm/Health Other Med/Health Services 0.17 0.26
Nursing/Pharm/Health Medical Tech 0.02 0.02
Nursing/Pharm/Health Public Health 0.02 0.02
Nursing/Pharm/Health Nursing 0.07 0.35
Other Leisure Studies and Basic Skills 0.11 0.10
Other Architecture 0.19 0.09
Other Commercial Art and Design 0.15 0.21
Other Art History and Fine Arts 0.21 0.27
Other Film and Other Arts 0.13 0.14
Other Music and Speech/Drama 0.22 0.19
Physical/Earth Science Multidisciplinary or General Science 0.16 0.29
Physical/Earth Science Physics 0.23 0.09
Physical/Earth Science Chemistry 0.34 0.40
Physical/Earth Science Earth and Other Physical Sci 0.27 0.22
Police Science Protective Services 1.00 1.00
Psychology Psychology 0.85 0.77
Psychology Social Work and Human Resources 0.15 0.23
Religion/Theology Philosophy and Religion 1.00 1.00
Social Sciences Other Social Science 0.28 0.42
Social Sciences Area, Ethnic, and Civic Studies 0.03 0.06
Social Sciences Political Science 0.29 0.23
Social Sciences History 0.26 0.16
Social Sciences International Relations 0.05 0.07
Social Sciences Environmental Studies 0.09 0.06
Vocational Studies -- -- --

Appendix Table 4a: Dept of Education to Early SIPP Major Crosswalk

Notes: We construct the Dept of Ed-to-SIPP major crosswalk based on the names of the majors. The shares are calculated using the pooled non-
SIPP data, separately by gender.
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Early SIPP Major Dept of Education Major Ed Share (Men) Ed Share (Women)
Agriculture/Forestry Agriculture and Agr. Science 1 1
Art/Architecture Precision Production/ Industrial Arts 0.16 0.02
Art/Architecture Architecture 0.17 0.09
Art/Architecture Commercial Art and Design 0.14 0.23
Art/Architecture Art History and Fine Arts 0.19 0.3
Art/Architecture Film and Other Arts 0.12 0.15
Art/Architecture Music and Speech/Drama 0.21 0.21
Business/Mgmt Economics 0.13 0.08
Business/Mgmt Finance 0.14 0.09
Business/Mgmt Marketing 0.12 0.19
Business/Mgmt Business Mgmt/Administration 0.43 0.42
Business/Mgmt Accounting 0.18 0.23
Communications Communications 0.83 0.81
Communications Journalism 0.17 0.19
Computer/Info Tech Computer and Info Tech 0.83 0.75
Computer/Info Tech Computer Programming 0.17 0.25
Education Secondary Education 0.08 0.03
Education Other Education and Library Science 0.88 0.87
Education Family and Consumer Science 0.04 0.1
Engineering All Other Engineering 0.32 0.38
Engineering Mechanical Engineering 0.21 0.12
Engineering Electrical Engineering 0.21 0.16
Engineering Civil Engineering 0.11 0.13
Engineering Chemical Engineering 0.06 0.12
Engineering Engineernig Tech 0.09 0.08
English/Literature Letters: Lit., Writing, Other 1 1
Foreign Language Foreign Language 1 1
Health Sciences Misc. Business/Med Support 0.54 0.24
Health Sciences Fitness and Nutrition 0.19 0.1
Health Sciences Other Med/Health Services 0.17 0.26
Health Sciences Medical Tech 0.02 0.02
Health Sciences Public Health 0.02 0.02
Health Sciences Nursing 0.07 0.35
Liberal Arts/Humanities -- -- --
Math/Statistics Mathematics 1.00 1.00
Nature Sciences Multidisciplinary/General Science 0.07 0.08
Nature Sciences Physics 0.09 0.02
Nature Sciences Chemistry 0.14 0.11
Nature Sciences Earth and Other Physical Science 0.11 0.06
Nature Sciences Biological Sciences 0.6 0.73
Other Leisure Studies and Basic Skills 1 1
Philogophy/Religion Philosophy and Religion 1 1
Pre-Professional Public Admin and Law 1 1
Psychology Psychology 0.85 0.77
Psychology Social Work and Human Resources 0.15 0.23
Social Sciences Other Social Sciences 0.23 0.36
Social Sciences Area, Ethnic, and Civic Studies 0.02 0.05
Social Sciences Political Science 0.24 0.19
Social Sciences Protective Serivces 0.19 0.14
Social Sciences History 0.21 0.14
Social Sciences International Relations 0.04 0.06
Social Sciences Environmental Studies 0.08 0.05

Appendix Table 4b: Dept of Education to Late SIPP Major Crosswalk

Notes: We construct the Dept of Ed-to-SIPP major crosswalk based on the names of the majors. The shares are calculated using the pooled non-
SIPP data, separately by gender.
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All Full-time Pr(Employed) Pr(Full time) Wages Earnings 
Return

Pr(in top 5 for 
major)

(1) (2) (3) (4) (5) (6) (7)

Main effect 0.1167*** 0.1092*** 0.0015 0.0221*** 0.0976*** 0.0946*** 0.0136**
(s.e.) (0.0075) (0.0064) (0.0020) (0.0023) (0.0061) (0.0035) (0.0067)

Major char * PE 0.0013 0.0001 -0.0003 -0.0003 0.0009 -0.0007 0.0031***
(s.e.) (0.0011) (0.0009) (0.0003) (0.0006) (0.0009) (0.0005) (0.0009)

Average effect 0.0206*** 0.0221*** 0.0054** 0.0097** 0.0096* 0.0024 0.0002
(s.e.) (0.0062) (0.0050) (0.0022) (0.0039) (0.0053) (0.0029) (0.0051)

Effect at potexp =
1 0.0461*** 0.0359*** 0.0128*** 0.0204*** 0.0120 0.0054 -0.0105

(0.0110) (0.0089) (0.0041) (0.0074) (0.0094) (0.0051) (0.0088)
3 0.0347*** 0.0298*** 0.0095*** 0.0156*** 0.0109 0.0041 -0.0058

(0.0084) (0.0069) (0.0031) (0.0056) (0.0072) (0.0039) (0.0068)
7 0.0121** 0.0175*** 0.0029 0.0062* 0.0087* 0.0014 0.0037

(0.0060) (0.0046) (0.0021) (0.0034) (0.0051) (0.0027) (0.0050)
10 -0.0049 0.0084 -0.0020 -0.0009 0.0071 -0.0006 0.0109

(0.0081) (0.0061) (0.0030) (0.0045) (0.0070) (0.0035) (0.0069)

*** p<0.01, ** p<0.05, * p<0.1

Panel B: Interaction of Major Characteristic and Entry Unemployment Rate

Notes: Sample for columns 1, 2, 5, 6, and 7  includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation 
(greater than $500 in 2006 dollars). The regression samples for employed and full-time exclude enrolled workers but have no restriction on earnings, and also 
include those with potential experience equal to zero. Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of 
observations in the gradyear-potexp group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college 
graduation. SAT Math is the average SAT math score in the major, calculated from the two pooled waves of the Baccalaureate and Beyond. Survey dummies, year 
dummies, a quadratic in potential experience, gender, race, and region controls are also included. 

Appendix Table 5: Effects of 4 ppt rise in Uc interacted with SAT Math

Dependent variable:
Earnings: Employment: Occupation Variables:

Panel A: Coefficients on SAT Math
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All Full-time Pr(Employed) Pr(Full time) Wages Earnings 
Return

Pr(in top 5 for 
major)

(1) (2) (3) (4) (5) (6) (7)

Main effect 0.1266*** 0.1149*** 0.0060*** 0.0187*** 0.1178*** 0.0950*** 0.0576***

(s.e.) (0.0072) (0.0060) (0.0020) (0.0037) (0.0062) (0.0035) (0.0061)

Major char * PE 0.0002 -0.0007 -0.0001 -0.0004 -0.0011 -0.0012** 0.0025***

(s.e.) (0.0011) (0.0009) (0.0003) (0.0005) (0.0009) (0.0005) (0.0008)

Average effect 0.0099 0.0134*** 0.0029 0.0089** -0.0004 0.0001 -0.0116**

(s.e.) (0.0061) (0.0051) (0.0021) (0.0038) (0.0051) (0.0030) (0.0051)

Effect at potexp =

1 0.0309*** 0.0220** 0.0072* 0.0183*** -0.0005 0.0019 -0.0146*

(0.0107) (0.0094) (0.0037) (0.0072) (0.0091) (0.0052) (0.0087)

3 0.0215*** 0.0182** 0.0053* 0.0141*** -0.0005 0.0011 -0.0133**

(0.0082) (0.0071) (0.0028) (0.005) (0.0069) (0.0040) (0.0066)

7 0.0029 0.0106** 0.0015 0.0057* -0.0004 -0.0005 -0.0106**

(0.0060) (0.0047) (0.0021) (0.0034) (0.0050) (0.0028) (0.0051)

10 -0.0111 0.0048 -0.0014 -0.0006 -0.0003 -0.0017 -0.0086

(0.0083) (0.0062) (0.0030) (0.0045) (0.0070) (0.0037) (0.0071)
*** p<0.01, ** p<0.05, * p<0.1

Panel B: Interaction of Major Characteristic and Entry Unemployment Rate

Notes: Sample for columns 1, 2, 5, 6, and 7  includes non-enrolled workers age 22-35 with potential experience 1 to 13 with a valid annual earnings observation 
(greater than $500 in 2006 dollars). The regression samples for employed and full-time exclude enrolled workers but have no restriction on earnings, and also 
include those with potential experience equal to zero. Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share o
observations in the gradyear-potexp group. Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college 
graduation. The occupational skill of the major is derived from O*Net measures of critical thinking and problem solving; we take the average value of workers 
from the major, calculated in the ACS. Survey dummies, year dummies, a quadratic in potential experience, gender, race, and region controls are also included. 

Appendix Table 6: Effects of 4 ppt rise in Uc interacted with Occupational Skill of the Major

Dependent variable:
Earnings: Employment: Occupation Variables:

Panel A: Coefficients on Major's Occupation Skill
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Variable NLSY79 NLSY97 NLS72 B&B 93/03 B&B 08/09 NSCG93

Annual earnings Earnings in prior calendar 
year

Earnings in prior calendar 
year

Wage in primary job times 
annual hours in that job

Annual salary in current 
job or job in reference 
month (depending on 
wave)

Earnings in 2009, 
annualized to adjust for 
the timing of the interview

Annual salary in current 
job

Rate of pay (wages) Hourly rate of pay in 
current/most recent job

Hourly rate of pay in 
current/most recent job

Average of starting and 
ending/current wages in 
primary job

Annual salary in current 
job or job in reference 
month (depending on 
wave)

Earnings in current year, 
annualized

Annual salary in current 
job

Employment Employed at date of 
survey

Employed at date of 
survey

Employed at date of 
survey

Employed at date of 
survey or in reference 
month

Employed in reference 
month Employed at date of survey

Full-time employment Usually work 35 or more 
hours per week

Usually work 35 or more 
hours per week

Annual hours greater than 
1,750 (35*50)

Question asks full-time or 
part-time, at time of 
survey or reference month

At least 35 hours per week 
in 2009

Question asks full-time or 
part-time; questionnaire 
defines full-time as 35 or 
more hours per week

Occupation Current/most recent job Current/most recent job
Primary job at time of 
survey (not necessarily 
current)

Job at time of survey or in 
reference month

Primary job at time of 
survey

Principal job in survey 
reference week

Enrollment Enrolled at time of survey Enrolled at time of survey No enrollment 
informationo

Enrolled at time of survey 
or in reference month Enrolled at time of survey No enrollment information

Highest grade completed Highest degree completed Highest degree completed Years of schooling 
completed Highest degree completed Highest degree completed Highest degree completed

Year of graduation
Use questions on highest 
degree completed each 
year

Created variable for year 
of bachelor's degree

Use questions on highest 
grade completed each year All 1993 All 2008 Direct question about first 

bachelor's degree

Location of graduation State of residence in year 
of graduation

State of residence in year 
of graduation

Zip code in year of 
graduation

Direct question about state 
of undergraduate 
institution

Direct question about state 
of undergraduate 
institution

Direct question about 
Census division of first 
bachelor's degree

College major Direct questions; hundreds 
of categories

Direct questions; roughly 
50 categories

Derived from student 
transcript data; roughly 50 
categories

Direct question; roughly 
100 categories

Direct question; roughly 
50 categories

Direct question about first 
bachelor's degree; hundreds 
of categories

Appendix Table 7: Details of Variables of Interest by Data Set
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NSCG03 ACS 09-11 SIPP 84-93 SIPP 96-08

Annual salary in current 
job

Total wage and salary 
earnings over past 12 
months

Sum of monthly earnings 
over the year

Sum of monthly earnings 
over the year

Annual salary in current 
job

Earnings divided by the 
product of weeks worked 
in past 12 months and 
usual hours worked

Annualized earnings 
divided by total hours over 
the year

Annualized earnings 
divided by total hours over 
the year

Employed at date of survey Employed at date of 
survey

Fraction of the year 
employed and not enrolled 
(months employed divided 
by 12)

Fraction of the year 
employed and not enrolled 
(months employed divided 
by 12)

Question asks full-time or 
part-time; questionnaire 
defines full-time as 35 or 
more hours per week

Usually work 35 or more 
hours per week

Fraction of the year 
working 35 or more hours 
per week and not enrolled

Fraction of the year 
working 35 or more hours 
per week and not enrolled

Principal job in survey 
reference week Job at time of survey

Primary occupation given 
each month; for 
occupation measures, we 
use average of the 12

Primary occupation given 
each month; for 
occupation measures, we 
use average of the 12

Enrolled during reference 
week Enrolled at time of survey

Fraction of the year 
enrolled (no enrollment 
information in 1984 panel)

Fraction of the year 
enrolled

Highest degree completed Years of schooling 
completed Highest degree completed Highest degree completed

Direct question about first 
bachelor's degree

Imputed from year and 
quarter of birth Direct question Direct question

No location of graduation 
information; we use 
location of current 
residence

No location of graduation 
information; we use 
location of current 
residence

No location of graduation 
information; we use 
location of current 
residence

No location of graduation 
information; we use 
location of current 
residence

Direct question about first 
bachelor's degree; hundreds 
of categories

Direct question; hundreds 
of categories

Only field of highest 
degree; 20 categories

Direct question; 18 
categories
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(1) (2) (3) (4) (5) (6)

Entry unemployment rate (Uc) -0.0116** -0.0115** -0.0100** -0.0100* -0.0044 -0.0086*

(0.0045) (0.0046) (0.0044) (0.0054) (0.0057) (0.0047)

Post*Uc -0.0263*** -0.0230***

(0.0075) (0.0082)

 Uc*potexp 0.0034** 0.0038** 0.0028* 0.0028* 0.0019 0.0024

(0.0016) (0.0017) (0.0014) (0.0016) (0.0018) (0.0015)

Post*Uc*potexp 0.0132*** 0.0110*

(0.0051) (0.0060)

 Uc*potexp2 -0.0003** -0.0003** -0.0002* -0.0002 -0.0002 -0.0002

(0.0001) (0.0001) (0.0001) (0.0001) (0.0001) (0.0001)

Post*Uc*potexp2 -0.0022** -0.0017

(0.0010) (0.0011)

βmajor 0.1541***

(0.0062)

Post*βmajor -0.0134 -0.0131

(0.0120) (0.0098)

βmajor*potexp 0.0029*** 0.0022** 0.0021*** 0.0021*** 0.0020** 0.0018**

(0.0009) (0.0008) (0.0006) (0.0008) (0.0010) (0.0007)

Post*βmajor*potexp 0.0004 0.0003

(0.0024) (0.0023)

βmajor* Uc 0.0020 0.0073** 0.0079*** 0.0079** 0.0088** 0.0094***

(0.0037) (0.0034) (0.0024) (0.0033) (0.0042) (0.0030)

Post*βmajor* Uc -0.0084 -0.0094**

(0.0054) (0.0043)

βmajor* Uc*potexp 0.0002 -0.0006 -0.0007** -0.0007* -0.0008 -0.0009**

(0.0005) (0.0005) (0.0003) (0.0004) (0.0005) (0.0004)

Post*βmajor* Uc*potexp 0.0002 0.0005

(0.0019) (0.0018)

Major fixed effects X X X X X

Grad year fixed effects X X X

Cluster at grad year-division X X X

Cluster at grad year-major-division X

Observations 47,120 47,120 47,120 47,120 47,120 47,120
R-squared 0.407 0.431 0.435 0.435 0.436 0.436

Web Table 1: Annual Earnings as a Function of Entry Conditions and Major Characteristics

*** p<0.01, ** p<0.05, * p<0.1
Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp group. 
Uc is the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the earnings return to the 
major, estimated on a sample of workers age 36-59 in our pooled, unweighted data. Survey dummies, year dummies, a quadratic in potential experience, gender, 
race, and region controls are also included. The sample is full-time non-enrolled workers from age 22 to 35, with potential experience 1 to 13, with at least $500 
in annual earnings in 2006 dollars.

Restricted to Full-Time Workers
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(1) (2) (3) (4) (5) (6)
Entry unemployment rate (Uc) -0.0000 0.0002 -0.0027 -0.0027 -0.0004 -0.0033*

(0.0017) (0.0017) (0.0018) (0.0022) (0.0022) (0.0019)
Post*Uc 0.0033 -0.0007

(0.0034) (0.0045)
 Uc*potexp 0.0004 0.0004 0.0010 0.0010 0.0007 0.0014**

(0.0006) (0.0006) (0.0007) (0.0007) (0.0007) (0.0006)
Post*Uc*potexp -0.0004 -0.0002

(0.0027) (0.0035)
 Uc*potexp2 -0.0001 -0.0001 -0.0001 -0.0001 -0.0001 -0.0001*

(0.0001) (0.0001) (0.0001) (0.0001) (0.0001) (0.0001)
Post*Uc*potexp2 -0.0001 -0.0000

(0.0001) (0.0007)
βmajor 0.0034

(0.0024)
Post*βmajor 0.0126* 0.0101

(0.0070) (0.0065)
βmajor*potexp 0.0005 0.0009** 0.0004 0.0004 0.0013*** 0.0007**

(0.0004) (0.0004) (0.0003) (0.0004) (0.0004) (0.0003)
Post*βmajor*potexp -0.0027 -0.0023

(0.0017) (0.0015)
βmajor* Uc 0.0041** 0.0032 0.0030** 0.0030 0.0053** 0.0047***

(0.0021) (0.0021) (0.0012) (0.0020) (0.0026) (0.0015)
Post*βmajor* Uc -0.0084*** -0.0080***

(0.0032) (0.0024)
βmajor* Uc*potexp -0.0005** -0.0004* -0.0004** -0.0004* -0.0007** -0.0006***

(0.0002) (0.0002) (0.0002) (0.0002) (0.0003) (0.0002)
Post*βmajor* Uc*potexp 0.0021* 0.0021**

(0.0011) (0.0010)

Major fixed effects X X X X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
Cluster at grad year-major-division X

Observations 52,609 52,609 52,609 52,609 52,609 52,609
R-squared 0.137 0.150 0.155 0.155 0.147 0.148
*** p<0.01, ** p<0.05, * p<0.1
Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp group. Uc is the 
divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the earnings return to the major, estimated on a 
sample of workers age 36-59 in our pooled, unweighted data. Survey dummies, year dummies, a quadratic in potential experience, gender, race, and region controls are also 
included. The sample is non-enrolled workers from age 22 to 35, with potential experience 0 to 13.

Web Table 2: Employment as a Function of Entry Conditions and Major Characteristics
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(1) (2) (3) (4) (5) (6)

Entry unemployment rate (Uc) -0.0237*** -0.0237*** -0.0278*** -0.0278*** -0.0296*** -0.0292***

(0.0033) (0.0032) (0.0036) (0.0041) (0.0042) (0.0038)

Post*Uc 0.0214*** 0.0143**

(0.0056) (0.0067)
 Uc*potexp 0.0102*** 0.0103*** 0.0112*** 0.0112*** 0.0119*** 0.0117***

(0.0013) (0.0013) (0.0012) (0.0013) (0.0015) (0.0012)

Post*Uc*potexp -0.0064 -0.0068

(0.0051) (0.0047)
 Uc*potexp2 -0.0008*** -0.0008*** -0.0009*** -0.0009*** -0.0009*** -0.0009***

(0.0001) (0.0001) (0.0001) (0.0001) (0.0001) (0.0001)
Post*Uc*potexp2 0.0004 0.0004

(0.0010) (0.0009)

βmajor 0.0367***

(0.0042)

Post*βmajor 0.0212** 0.0227**

(0.0100) (0.0088)

βmajor*potexp -0.0023*** -0.0023*** -0.0019*** -0.0019*** -0.0016** -0.0013**

(0.0006) (0.0006) (0.0005) (0.0006) (0.0007) (0.0006)

Post*βmajor*potexp -0.0055*** -0.0058***

(0.0018) (0.0020)
βmajor* Uc 0.0047 0.0047 0.0052*** 0.0052** 0.0068* 0.0072***

(0.0029) (0.0029) (0.0020) (0.0025) (0.0036) (0.0025)
Post*βmajor* Uc -0.0066 -0.0069*

(0.0042) (0.0035)
βmajor* Uc*potexp -0.0003 -0.0004 -0.0005* -0.0005 -0.0007 -0.0007**

(0.0004) (0.0004) (0.0003) (0.0003) (0.0004) (0.0003)
Post*βmajor* Uc*potexp 0.0006 0.0005

(0.0014) (0.0013)

Major fixed effects X X X X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
Cluster at grad year-major-division X

Observations 52,433 52,433 52,433 52,433 52,433 52,433
R-squared 0.150 0.162 0.165 0.165 0.163 0.163

Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp group. U c is 
the divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. β major is the earnings return to the major, 
estimated on a sample of workers age 36-59 in our pooled, unweighted data.  Survey dummies, year dummies, a quadratic in potential experience, gender, race, and 
region controls are also included. The sample is non-enrolled workers from age 22 to 35, with potential experience 0 to 13.

Web Table 3: Full-Time Employment as a Function of Entry Conditions and Major Characteristics

*** p<0.01, ** p<0.05, * p<0.1
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(1) (2) (3) (4) (5) (6)

Entry unemployment rate (Uc) -0.0096** -0.0090** -0.0123*** -0.0123** -0.0099** -0.0127***

(0.0039) (0.0039) (0.0042) (0.0055) (0.0048) (0.0045)

Post*Uc 0.0027 -0.0035

(0.0071) (0.0079)

 Uc*potexp 0.0009 0.0011 0.0016 0.0016 0.0016 0.0020

(0.0015) (0.0015) (0.0015) (0.0016) (0.0016) (0.0016)

Post*Uc*potexp -0.0006 -0.0081

(0.0053) (0.0059)

 Uc*potexp2 -0.0001 -0.0001 -0.0001 -0.0001 -0.0001 -0.0001

(0.0001) (0.0001) (0.0001) (0.0001) (0.0001) (0.0001)

Post*Uc*potexp2 -0.0012 0.0004

(0.0010) (0.0011)

βmajor 0.1382***

(0.0062)

Post*βmajor -0.0026 -0.0016

(0.0117) (0.0100)

βmajor*potexp 0.0047*** 0.0040*** 0.0041*** 0.0041*** 0.0042*** 0.0040***

(0.0009) (0.0008) (0.0007) (0.0008) (0.0010) (0.0008)

Post*βmajor*potexp -0.0024 -0.0026

(0.0027) (0.0023)

βmajor* Uc -0.0021 0.0024 0.0027 0.0027 0.0030 0.0028

(0.0036) (0.0033) (0.0024) (0.0032) (0.0042) (0.0031)

Post*βmajor* Uc -0.0018 -0.0023

(0.0050) (0.0042)

βmajor* Uc*potexp 0.0008* 0.0001 -0.0001 -0.0001 -0.0001 -0.0007

(0.0005) (0.0004) (0.0004) (0.0004) (0.0005) (0.0004)

Post*βmajor* Uc*potexp -0.0010 -0.0006

(0.0021) (0.0018)

Major fixed effects X X X X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
Cluster at grad year-major-division X

Observations 51,526 51,526 51,526 51,526 51,526 51,526
R-squared 0.990 0.990 0.990 0.990 0.993 0.993
*** p<0.01, ** p<0.05, * p<0.1
Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp group. Uc is the 
divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the earnings return to the major, estimated on 
a sample of workers age 36-59 in our pooled, unweighted data. Survey dummies, year dummies, a quadratic in potential experience, gender, race, and region controls are 
also included. The sample is non-enrolled workers from age 22 to 35, with potential experience 1 to 13, with at least $500 in annual earnings in 2006 dollars.

Web Table 4: Rate of Pay as a Function of Entry Conditions and Major Characteristics
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(1) (2) (3) (4) (5) (6)

Entry unemployment rate (Uc) -0.0022 -0.0027 -0.0021 -0.0021 -0.0025 -0.0026

(0.0003) -0.002 (0.0026) (0.0033) (0.0027) (0.0027)

Post*Uc 0.0000 0.0022

(0.0033) (0.0048)

 Uc*potexp 0.0003 0.0005 0.0003 0.0003 0.0005 0.0006

(0.0009) -0.0008 (0.0008) (0.0010) (0.0009) (0.0009)

Post*Uc*potexp 0.0008 0.0005

(0.0024) (0.0034)

 Uc*potexp2 -0.0000 -0.0000 -0.0000 -0.0000 -0.0000 -0.0000

(0.0001) (0.0001) (0.0001) (0.0001) (0.0001) (0.0001)

Post*Uc*potexp2 0.0001 0.0000

(0.0005) (0.0006)

βmajor 0.1457***

(0.0037)

Post*βmajor -0.0015 -0.0015

(0.0070) (0.0059)

βmajor*potexp 0.0013** 0.0006 0.0006* 0.0006* 0.0006 0.0006

(0.0005) (0.0005) (0.0004) (0.0005) (0.0006) (0.0004)

Post*βmajor*potexp 0.0005 0.0005

(0.0012) (0.0012)

βmajor* Uc -0.0007 0.0041*** 0.0042*** 0.0042*** 0.0055*** 0.0058***

(0.0018) (0.0015) (0.0013) (0.0016) (0.0019) (0.0017)

Post*βmajor* Uc -0.0060** -0.0063***

(0.0026) (0.0024)

βmajor* Uc*potexp 0.0001 -0.0005** -0.0006*** -0.0006*** -0.0007*** -0.0007***

(0.0003) (0.0002) (0.0002) (0.0002) (0.0003) (0.0002)

Post*βmajor* Uc*potexp 0.0006 0.0006

(0.0009) (0.0009)

Major fixed effects X X X X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
Cluster at grad year-major-division X

Observations 50,790 50,790 50,790 50,790 50,790 50,790
R-squared 0.398 0.356 0.398 0.398 0.398 0.398
*** p<0.01, ** p<0.05, * p<0.1
Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp group. Uc is the divisional 
unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the earnings return to the major, estimated on a sample of workers 
age 36-59 in our pooled, unweighted data. Survey dummies, year dummies, a quadratic in potential experience, gender, race, and region controls are also included. The sample is non-
enrolled workers from age 22 to 35, with potential experience 1 to 13, with at least $500 in annual earnings in 2006 dollars.

Web Table 5: Occupation Earnings as a Function of Entry Conditions and Major Characteristics
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(1) (2) (3) (4) (5) (6)

Entry unemployment rate (Uc) -0.0095** -0.0064* -0.0030 -0.0030 -0.0091* -0.0036

(0.0041) (0.0039) (0.0045) (0.0059) (0.0053) (0.0048)

Post*Uc 0.0104 0.0052

(0.0069) (0.0073)

 Uc*potexp 0.0014 0.0010 0.0014 0.0014 0.0018 0.0016

(0.0017) (0.0017) (0.0015) (0.0017) (0.0019) (0.0016)

Post*Uc*potexp -0.0071 -0.0059

(0.0045) (0.0053)

 Uc*potexp2 -0.0001 -0.0001 -0.0001 -0.0001 -0.0001 -0.0001

(0.0002) (0.0002) (0.0001) (0.0001) (0.0002) (0.0001)

Post*Uc*potexp2 0.0012 0.0016

(0.0009) (0.0010)

βmajor 0.0030

(0.0073)

Post*βmajor -0.0326** -0.0293***

(0.0127) (0.0098)

βmajor*potexp 0.0040*** 0.0028*** 0.0031*** 0.0031*** 0.0019* 0.0022***

(0.0010) (0.0008) (0.0007) (0.0008) (0.0011) (0.0008)

Post*βmajor*potexp 0.0030 0.0024

(0.0023) (0.0021)

βmajor* Uc 0.0009 0.0006 0.0011 0.0011 -0.0020 -0.0012

(0.0036) (0.0031) (0.0023) (0.0033) (0.0043) (0.0031)

Post*βmajor* Uc 0.0080 0.0069*

(0.0051) (0.0042)

βmajor* Uc*potexp 0.0007 0.0003 0.0003 0.0003 0.0007 0.0006

(0.0004) (0.0004) (0.0003) (0.0004) (0.0005) (0.0004)

Post*βmajor* Uc*potexp -0.0037** -0.0036**

(0.0015) (0.0016)

Major fixed effects X X X X X
Grad year fixed effects X X X
Cluster at grad year-division X X X
Cluster at grad year-major-division X

Observations 45,279 45,279 45,279 45,279 45,279 45,279
R-squared 0.039 0.229 0.231 0.231 0.229 0.228
*** p<0.01, ** p<0.05, * p<0.1
Notes: Observations in these regressions are major-gradyear-division-potexp cells. We weight by the major's share of observations in the gradyear-potexp group. Uc is the 
divisional unemployment rate in the year the cohort graduated from college. Potexp is years since college graduation. βmajor is the earnings return to the major, estimated 
on a sample of workers age 36-59 in our pooled, unweighted data. Survey dummies, year dummies, a quadratic in potential experience, gender, race, and region controls 
are also included. The sample is non-enrolled workers from age 22 to 35, with potential experience 1 to 13, with at least $500 in annual earnings in 2006 dollars.

Web Table 6: Match Quality as a Function of Entry Conditions and Major Characteristics
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November 5, 2010 9:50am

The Great Recession’s Toll on LongTerm
Unemployment

The October employment numbers, released today by the Labor Department, show tentative progress
toward recovery. The U.S. economy is creating jobs for the first time in four months, with an increase of
151,000 jobs last month. The private sector added 159,000 jobs, continuing ten straight months of
private sector job growth.

For the past few months, The Hamilton Project has examined the “job gap,” or the number of months it
would take to get back to prerecession employment levels (while absorbing the 125,000 people who
enter the labor force each month). In this month’s posting, we also explore the impact of the Great
Recession on the length of unemployment for many American workers and find that the number of long
term unemployed has risen sharply since the Recession began.

The Rise in the Number of the LongTerm Unemployed 

The data confirm the story that we have seen in the papers and on every news channel about the long
term unemployed. Outofwork Americans are experiencing longer spells of unemployment than in any
recent recession; half of all unemployed workers in October have been unemployed for more than 21

http://www.brookings.edu/blogs/jobs
http://www.brookings.edu/blogs/jobs/posts/2010/10/08-jobs-report-burtless
http://www.brookings.edu/blogs/jobs/posts/2010/11/05-october-jobs-burtless
http://www.bls.gov/news.release/empsit.nr0.htm
http://www.brookings.edu/blogs/jobs/posts/2010/10/08-jobs-greenstone-looney
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weeks.

Furthermore, the most recent data indicate a quarter of the unemployed had been out of work for more
than a year, while 10 percent have been unemployed for at least 2 years. A longerterm perspective is
available from the March CPS in the graph below, which reports the number of weeks of unemployment
for the 25th, 50th and 75th percentiles of the unemployed population since 1980: 

It is important to understand this rising trend in the longterm unemployed, as there are a series of
consequences that have been shown to follow workers who experience these extended spells of
unemployment long into the future. For example, job skills depreciate, job networks are depleted, and
workers become discouraged. The longer a worker is unemployed the less likely he or she is to find a
new job and the more likely he or she is to find only a lowerpaying job. 

There are also other, less obvious, consequences of longterm unemployment. According to research
by Sullivan and von Wachter (pdf), in severe downturns, job displacement can lead to significant
reductions in life expectancy of 1 to 1.5 years. Further, research by Oreopoulos, Page and
Stevens (pdf) shows that the children of these workers are also hurt as they earn less when they
become adults and enter the labor force.

http://www.columbia.edu/~vw2112/papers/sullivan_vonwachter_resubmission.pdf
http://homes.chass.utoronto.ca/~oreo/research/compositions/the_intergenerational_effects_of_worker_displacement.pdf
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This all suggests that the historically long durations of unemployment we are now experiencing will
likely have a negative effect on the employment and earnings recovery of many Americans, even as the
wider economy recovers.

The October Job Gap 

In past months, we have updated the job gap, which is the number of jobs the economy needs to add in
order to return to prerecession employment levels while absorbing the 125,000 people who enter the
labor force each month. 

This month, the job gap shrank to 11.8 million jobs, down from September’s gap of 11.9 million jobs.  

To put this in context, we can explore how long it will take to fill the job gap at different rates of job
creation. If the economy adds about 208,000 jobs per month, the average monthly rate for the best year
of job creation in the 2000s, then it will take 142 months, or about 12 years to close the job gap. At a
more optimistic rate of 321,000 jobs per month, the average monthly rate for the best year of the 1990s,
the economy will reach prerecession employment levels in 60 months, or about 5 years. The chart
below shows the number of months required to close the job gap at different rates of job creation.

http://www.brookings.edu/blogs/jobs/posts/2010/10/08-jobs-greenstone-looney
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Even under the most optimistic scenarios, it will take years to eliminate the job gap. Although many jobs
were lost during the recession, some who have lost their jobs have been able to quickly find new jobs
and return to work. Hopefully as the economy recovers, today’s unemployed will find jobs similar to the
jobs they lost. 

Conclusion 

We are experiencing an unusual recovery on many fronts—including the historic rise in the longterm
unemployed. This should be a serious issue of concern for policymakers for the many reasons noted
above. 

For workers experiencing long spells of unemployment, unemployment insurance is one tool to help
ease the pain until the economy recovers. Congress acted to extend unemployment benefits back in
2008, and these extended unemployment insurance benefits are set to expire at the end of the month. If
Congress does not act again, 2 million people, or about onethird of the longterm unemployed, will lose
their benefits in December.

http://money.cnn.com/2008/11/21/news/economy/unemployment_extension/index.htm
http://money.cnn.com/2010/11/04/news/economy/unemployment_benefits_extension/
http://www.nelp.org/page/-/UI/2010/november.extension.report.pdf?nocdn=1
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208 Nonprofit And Public Institutions With 2013 Five-Year College Scorecard Repayment Rate Of 

50% Or Less (Main Campus Only) 

 

 Alabama A & M University 

 Alabama State University 

 Albany BOCES-Adult Practical Nursing 

Program 

 Albany State University 

 Albany Technical College 

 Alcorn State University 

 Allan Hancock College 

 Allen University 

 American River College 

 American University of Puerto Rico 

 Antelope Valley College 

 Applied Technology Services 

 Arkansas Baptist College 

 Atlanta Metropolitan State College 

 Bacone College 

 Bainbridge State College 

 Beaumont Adult School 

 Benedict College 

 Berkeley City College 

 Bethune-Cookman University 

 Beulah Heights University 

 Bossier Parish Community College 

 Bramson ORT College 

 Brazosport College 

 Butte College 

 California College San Diego 

 Canton City Schools Adult Career and 

Technical Education 

 Caribbean University-Bayamon 

 Cayuga Onondaga BOCES-Practical 

Nursing Program 

 Cedar Valley College 

 Central Alabama Community College 

 Central State University 

 Centro de Estudios Multidisciplinarios-

San Juan 

 Cerro Coso Community College 

 CET-Sobrato 

 Chatfield College 

 Chattahoochee Valley Community 

College 

 Cheyney University of Pennsylvania 

 City College-Altamonte Springs 

 City College-Fort Lauderdale 

 City Colleges of Chicago-Harold 

Washington College 

 Claflin University 

 Clarendon College 

 Clinton College 

 Coastal Bend College 

 Coconino Community College 

 Coffeyville Community College 

 College America-Denver 

 College America-Flagstaff 

 College of Alameda 

 College of the Siskiyous 

 Community Christian College 

 Concordia College Alabama 

 Copiah-Lincoln Community College 

 Coppin State University 

 Cosumnes River College 

 Cumberland County College 

 Cuyamaca College 

 Darton State College 

 Denmark Technical College 

 Donnelly College 

 East Georgia State College 

 East Mississippi Community College 

 Eastfield College 

 East-West University 

 EDP Univeristy of Puerto Rico Inc-San 

Juan 

 Edward Waters College 

 Elizabeth City State University 

 Expertise Cosmetology Institute 

 Fayetteville Technical Community 

College 

 Feather River Community College 

District 

 Florida Memorial University 

 Folsom Lake College 

 Fort Valley State University 

 Fresno City College 

 Gavilan College 

 Georgia Military College 

 Georgia Military College-Distance 

Learning Campuses 

 Georgia Military College-Online 

 Grambling State University 



 Guilford Technical Community College 

 Gupton Jones College of Funeral 

Service 

 Hallmark College 

 Harris-Stowe State University 

 Henry Ford Community College 

 Heritage Bible College 

 Hill College 

 Hinds Community College 

 Holmes Community College 

 Houston Community College 

 Huston-Tillotson University 

 Itawamba Community College 

 Jackson State University 

 Jarvis Christian College 

 Johnson C Smith University 

 Kanawha Valley Community and 

Technical College 

 Kentucky State University 

 Kilgore College 

 Kilian Community College 

 Klamath Community College 

 Lake Michigan College 

 Lakeland Community College 

 Lane College 

 Laney College 

 Langston University 

 Lassen Community College 

 Le Moyne-Owen College 

 Lincoln University of Pennsylvania 

 Livingstone College 

 Los Medanos College 

 MacCormac College 

 Madison Adult Career Center 

 Martin Community College 

 Martin University 

 Marygrove College 

 Maysville Community and Technical 

College 

 McLennan Community College 

 Meridian Community College 

 Merritt College 

 Metropolitan Career Center Computer 

Technology Institute 

 Metropolitan College of New York 

 Middle Georgia State College 

 Miles College 

 Mississippi Valley State University 

 Mohave Community College 

 Monterey Peninsula College 

 Morgan State University 

 Morris College 

 Morton College 

 Mott Community College 

 Mountain View College 

 Mountwest Community and Technical 

College 

 Mt San Jacinto Community College 

District 

 Nashville State Community College 

 National Park Community College 

 Navarro College 

 New River Community and Technical 

College 

 North Carolina Central University 

 North Central Texas College 

 Northwest HVAC/R Training Center 

 NTMA Training Centers of Southern 

California 

 Oakwood University 

 Opportunities Industrialization Center 

 Orleans Niagara BOCES-Practical 

Nursing Program 

 Orleans Technical Institute 

 Oswego County BOCES 

 Otero Junior College 

 Otsego Area BOCES-Practical Nursing 

Program 

 Ozarka College 

 Paine College 

 Paris Junior College 

 Paul Quinn College 

 Pennsylvania Institute of Technology 

 Philander Smith College 

 Pontifical Catholic University of Puerto 

Rico-Ponce 

 Professional Business College 

 Pueblo Community College 

 Pulaski Technical College 

 Rainy River Community College 

 Ranger College 

 Reedley College 

 Remington College-Dallas Campus 

 Richard Bland College of the College of 

William and Mary 

 Rust College 



 Saint Augustine's University 

 San Bernardino Valley College 

 San Diego City College 

 San Joaquin Delta College 

 Savannah State University 

 Scioto County Career Technical Center 

 Shaw University 

 Sikeston Career and Technology Center 

 Solano Community College 

 Somerset Community College 

 South Mountain Community College 

 Southern University and A & M College 

 Southern University at New Orleans 

 Southern University at Shreveport 

 Southern University Law Center 

 Southwestern Christian College 

 Stevens-Henager College-Ogden 

 Stillman College 

 Sullivan County BOCES-Practical 

Nursing Program 

 Talladega College 

 Texas College 

 Texas Southern University 

 Texas State Technical College-Waco 

 Tougaloo College 

 Trinity Valley Community College 

 Tyler Junior College 

 Universidad Del Este 

 Universidad Metropolitana 

 University of Arkansas at Pine Bluff 

 Upper Valley Career Center 

 Valley Grande Institute for Academic 

Studies 

 Victor Valley College 

 Virginia Union University 

 Virginia University of Lynchburg 

 Washtenaw Community College 

 Wayne County Community College 

District 

 West Hills College-Coalinga 

 West Hills College-Lemoore 

 West Virginia Northern Community 

College 

 Western Texas College 

 Wiley College 

 Wood County School of Practical 

Nursing 

 Wright Career College 

 York Technical College 



 
Exhibit 25 



Don't Single Out For-Profit Colleges for Policing - Forbes

http://www.forbes.com/sites/prestoncooper2/2016/07/18/dont-single-out-for-profit-colleges-for-policing/print/[7/27/2016 7:12:17 PM]

OPINION  7/18/2016 @ 7:30AM 1,354 views

Don't Single Out For-Profit Colleges for Policing
The Obama administration’s proposed “defense to repayment” regulations,
released last month, make no secret of targeting the for-profit college sector.
The collapse of Corinthian Colleges, which has cost the government $170
million and counting in loan forgiveness, has inspired the administration to
identify the for-profit college sector as the root of higher education’s problems
and regulate it accordingly. Yet focusing exclusively on for-profit colleges is
misguided: the problems are in the whole system, not one particular sector.

The proposed regulation makes it easier for former students to request
federal loan forgiveness when they are victims of fraud or misrepresentation
by colleges. The rule also creates a number of new conditions that institutions
must satisfy or risk losing access to federal financial aid. (I discussed these in
more detail in two previous columns.) The ostensible purpose of these
provisions is to identify bad apples before they rot, potentially reducing the
number of future loan forgiveness requests and thus saving taxpayers money
—not to mention protecting students from poor-quality schools.

The catch is that these conditions only apply to for-profit and private
nonprofit colleges. Public institutions are exempt. If the administration truly
wanted to protect students and taxpayers, it would not create different rules
for different schools.

The administration justifies its uneven regulation with the claim that for-
profit schools are much more likely to experience problems, such as high
student loan default rates, that put taxpayer money at risk. This is true: 4.5
percent of for-profit colleges have default rates of 30 percent or higher (the
regulations’ threshold for losing aid access), compared to just 2.8 percent of
public colleges, according to Department of Education data.

However, the administration should keep in mind the distinction between the
share of schools and the share of students attending those schools. The latter
is more important—a single poor-quality public school with 10,000 students
is a much greater risk than ten mediocre for-profit schools with just 100
students each. To paint a complete picture of which higher education sectors
present the most problems, regulators should look at where the students
actually are.

http://www.forbes.com/opinion
https://www.federalregister.gov/articles/2016/06/16/2016-14052/student-assistance-general-provisions-federal-perkins-loan-program-federal-family-education-loan#h-16
http://www.marketwatch.com/story/the-collapse-of-this-college-has-cost-taxpayers-170-million-so-far-2016-06-29
http://www.marketwatch.com/story/the-collapse-of-this-college-has-cost-taxpayers-170-million-so-far-2016-06-29
http://www.forbes.com/sites/prestoncooper2/2016/06/27/new-student-assistance-regulations-are-faux-accountability/
http://www.forbes.com/sites/prestoncooper2/2016/06/30/administrations-student-assistance-regulations-are-a-recipe-for-corruption/
http://www.ed.gov/accreditation
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Most students attending colleges with high default rates are at public schools.

Among institutions with a default rate of 30 percent or higher, 69 percent are
for-profits. But among students attending institutions with a default rate of
30 percent or higher, just 11 percent go to for-profits—and 85 percent attend
public schools. These 85 percent represent nearly 200,000 full-time
equivalent students.

The administration argues, rightly, that schools with excessively high default
rates should not have access to federal aid money, or else should be required
to put up significant resources to insure taxpayers against losses. How can the
administration claim to be defending taxpayers from losses, and protecting
students from bad colleges, when it exempts 85 percent of the problem?

The cynical answer is that the new rule is more about targeting for-profit
colleges than protecting students and taxpayers. (Former Obama
administration officials have cashed in on floundering for-profit schools
before, and the new regulations will likely present more such opportunities.)
Certainly, the for-profit college sector is ridden with problems and merits
more scrutiny. But the idea that those problems are rarer in the public sector
—as is the basis for the asymmetrical rules the administration has
promulgated—is preposterous.

RECOMMENDED BY FORBES
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http://www.politico.com/story/2016/06/former-obama-insiders-seek-administrations-blessing-of-for-profit-college-takeover-224917
http://www.forbes.com/pictures/gigi45gmkm/north-dakota/
http://www.forbes.com/sites/maddieberg/2016/07/27/fox-news-vets-on-how-roger-ailes-used-sex-appeal-to-boost-ratings-and-created-a-toxic-culture-for-women/
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College Scorecard Data
Data Documentation College Scorecard

Join the Conversation: StackExchange

Data Documentation
This page provides more details about the robust data set behind the College Scorecard efforts. You can get information on 

accessing and understanding the API; download the entire dataset spanning nearly 20 years of data and covering multiple 

sources including IPEDS, NSLDS, and Department of Treasury; or download smaller data sets, including the data provided on the 

College Scorecard.

You can also learn more about the data through our full Documentation Report and the Data Dictionary.

For those who want to understand more about ways to use the data, important information is contained in the Policy Paper, 

which describes the goals of the College Scorecard and the use of data on the site, and the Technical Paper, which offers an in-

depth exploration of the data and methodologies considered and used for this project.

Accuracy and Privacy

Note that for many elements, we have taken additional steps to ensure data are stable from year to year and representative of a 

certain number of students. For most elements, data are pooled across years to reduce year-over-year variability in figures (i.e. 

repayment rate, completion rate, earnings). Moreover, for elements that we expect to publish for consumer use, a separate 

version of the element is available that suppresses the data for schools with fewer than 30 students in the denominator. All 

National Student Loan Data System (NSLDS) and Treasury elements are protected for privacy purposes; any data not reported in 

order to protect an individual’s privacy are shown as PrivacySuppressed.

Additionally, many elements are available only for Title IV recipients, or students who receive federal grants and loans. While 

these data are reported at the individual level to NSLDS and used to distribute federal aid, they are published only at the 

aggregate institutional level. While some schools report these data at the campus level (8-digit OPE ID), we have rolled those up 

to the institution level (6-digit OPE ID).

Categories of Data

The data available from this website covers a wide range of topics. An overview of the available categories of data is below. For 

detailed information on each category and its individual fields, see the full Documentation Report and the Data Dictionary.

 U.S. DEPARTMENT OF EDUCATION

Root +

School +

Academics +

Admissions +

Student +

Cost +

Page 1 of 3Documentation | College Scorecard Data

8/1/2016https://collegescorecard.ed.gov/data/documentation/



To provide a sense for the debt burden of attending college and the loan performance metrics for each school, we produced 

several elements using the National Student Loan Data System. These elements can provide useful information for students 

and families concerned about borrowing for college and interested in seeing borrowers’ behavior after they leave the school.

• Cohort Default Rate

• Repayment Rate on Federal Student Loans, Disaggregated by Student Subgroups

API Documentation

The College Scorecard API is a GET API that lives at http://api.data.gov/ed/collegescorecard

The endpoint for querying all data is /v1/schools

Structure

The basic structure of an API call is year.dev-category.dev-friendly-variable-name, except that the school category has no year and 

id, ope6_id, ope8_id and location have no category or year.

All variables are listed in the Data Dictionary.

D O W N L O A D  T H E  D A T A  D I C T I O N A R Y

For guidance on querying the API and extracting results, see the HTTP API documentation.

Sample API Calls

All Data for Boston College

• api.data.gov/ed/collegescorecard/v1/schools?school.name=boston%20college

• api.data.gov/ed/collegescorecard/v1/schools?id=164924

Completion By Race/Ethnicity

• api.data.gov/ed/collegescorecard/v1/schools?

fields=school.name,id,2013.student.demographics.race_ethnicity.white,2013.student.demographics.race_ethnicity.black,2013.student

Debt, Earnings, and Repayment

• api.data.gov/ed/collegescorecard/v1/schools?

fields=school.name,id,2011.aid.median_debt.completers.overall,2011.repayment.1_yr_repayment.completers,2011.earnings.10_yrs_afte

See our work on GitHub  | v1.7.8

Aid +

Repayment −

Completion +

Earnings +

Page 2 of 3Documentation | College Scorecard Data

8/1/2016https://collegescorecard.ed.gov/data/documentation/



U.S. DEPARTMENT OF EDUCATION

Contact Us | Notices

Zipcode latitude and longitude provided by GeoNames under a Creative Commons Attribution 3.0 License.

Page 3 of 3Documentation | College Scorecard Data

8/1/2016https://collegescorecard.ed.gov/data/documentation/
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Income Based Repayment: Everything You Need
to Know
JUNE 7, 2012 AT 10:59 AM ET BY MEGAN SLACK

Summary: Student loan borrowers who enroll in an income based repayment plan

will have their monthly payments capped relative to their income. Find out more

and how it could help you.

Over the past several years, the Obama Administration has worked to improve repayment options

available to responsible student loan borrowers. Since 2009, former students have been able to enroll in

an “Income Based Repayment” (IBR) plan to cap their student loan payments at 15 percent of their

current discretionary income if they make their payments on time.

In 2010, President Obama signed into law an improved income-based repayment plan that would lower

this cap to 10 percent of discretionary income for students who take out loans after July 1, 2014. Then,

last October, the President announced an executive action to make that lower cap available to more

borrowers by the end of 2012, rather than 2014. The latest change will likely reduce monthly student loan

payments for more than 1.6 million responsible student borrowers.

Despite these opportunities and policy improvements to help graduates make their monthly payments, too

few responsible borrowers are aware of their repayment options.  Even among borrowers who understand

their options, many have difficulties navigating and completing the application process.

Today, President Obama is introducing a Presidential Memorandum that will help educate more students

about their loan repayment options and streamline the IBR application process. Read through the

https://www.whitehouse.gov/blog/author/megan-slack
http://www.whitehouse.gov/blog/2011/10/26/how-president-obama-helping-lower-monthly-student-loan-payments
http://www.whitehouse.gov/blog/2011/10/26/how-president-obama-helping-lower-monthly-student-loan-payments
http://www.whitehouse.gov/the-press-office/2012/06/07/presidential-memorandum-improving-repayment-options-federal-student-loan
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questions below to learn more about income based repayment and how these changes might affect you.

1. What is income-based loan repayment?

Income-Based Repayment (IBR) is a repayment plan that caps your required monthly payments on the

major types of federal student loans at an amount intended to be affordable based on income and family

size. All Stafford, Grad PLUS, and Consolidation Loans made under either the Direct Loan or Federal

Family Education Loan programs are eligible to be included in the program. Non-federal loans, loans

currently in default, and Parent PLUS Loans are not eligible for the income-based repayment plan.

The program lowers monthly payments for borrowers who have high loan debt and modest incomes, but

it may increase the length of the loan repayment period, accruing more interest over the life of the loan.

2. Who qualifies for IBR?

IBR helps people whose federal student loan debt is high relative to income and family size. Currently,

your loan servicer (the company you make your loan payments to) determines your eligibility, but starting

in September 2012, students won’t have to contact their loan servicer to apply—they will be able to apply

directly through the Department of Education’s website, thanks to a new directive from President Obama. 

You can use the U.S. Department of Education’s IBR calculator to estimate whether you are likely to

qualify for the plan. The calculator looks at your income, family size, and state of residence to calculate

your IBR monthly payment amount. If that amount is lower than the monthly payment you are paying on

your eligible loans under a 10-year standard repayment plan, then you are eligible to repay your loans

under IBR.

3. Will my eligibility change if I'm married? What if my spouse also has loans?

If you are married and file a joint federal tax return with your spouse, both your income and your spouse’s

income are used to calculate your IBR monthly payment amount.

If you are married and you and your spouse file a joint federal tax return, and if your spouse also has IBR-

eligible loans, your spouse’s eligible loan debt is combined with yours when determining whether you are

eligible for IBR. If the combined monthly amount you and your spouse would pay under IBR is lower than

the combined monthly amount you and your spouse are paying under a 10-year standard repayment

plan, you and your spouse are eligible for IBR.

4. How will enrolling in IBR affect my monthly payments compared to the standard repayment
plan?

It depends on your income. But, take for example a nurse who is earning $45,000 and has $60,000 in

federal student loans. Under the standard repayment plan, her monthly repayment amount is $690. The

currently available IBR plan would reduce her payment by $332, to $358.  President Obama’s improved

“Pay As You Earn” plan -- reducing the cap from 15 percent to 10 percent -- will reduce her payment by

http://studentaid.ed.gov/PORTALSWebApp/students/english/IBRCalc.jsp
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an additional $119, to a more manageable $239 -- a total reduction of $451 a month.

6. How will enrolling in IBR affect my payments over the life of the loan compared to the standard
repayment plan?

In general, your payments will increase as your income does, but they will never be more than they would

have been under the standard 10-year repayment plan. Although lower monthly payments may be better

for some borrowers, lower payments may also mean you make payments for longer and the longer it

takes to pay your loans, the more interest you pay compared to the standard repayment plan.

7. Is it possible my payments will be higher under IBR than they would under the standard
repayment plan?

IBR will never cause your payments to increase more than they would have been under the standard

repayment plan. It is possible, however, that your income and the size of your outstanding loan balance

may mean that IBR is not beneficial to you. If your payments would be higher in IBR than they would be in

the standard repayment plan, the IBR option will not be available to you.

Also, because a reduced monthly payment in IBR generally extends your repayment period, you may pay

more total interest over the life of the loan than you would under other repayment plans.

8. How do I opt in to IBR?

To sign up for IBR, call your loan servicer. The loan servicer is the company that sends you your monthly

student loan bills.  If you don’t know who your servicer is or would like more information about your loans,

such as the balance and interest rates, you can look it up on www.nslds.ed.gov. To see a list of and

contact information for common servicers of student loans held by the US Department of Education, you

may visit the Loan Servicer page.

9) What does today’s Presidential Memorandum mean for IBR?

The PM will do three things:

Streamline the IBR application process: The Department of Education, in collaboration with the

Treasury Department and Internal Revenue Service, will create a streamlined online application process

for IBR that allows student loan borrowers with federally held loans to import their IRS tax return income

data directly into the IBR application. This process will allow income information to be seamlessly

transmitted so that borrowers can complete the application at one sitting.  Federal direct student loan

borrowers will no longer be required to contact their loan servicer as the first step to apply. 

Enhance online and mobile resources for loan repayment options and debt management: The

Department of Education will create integrated online and mobile resources for students and former

students to use in learning about Federal student aid, including an explanation of the various options to

cap monthly payments based on income. The Department will also develop and make available to

http://www.nslds.ed.gov/
http://studentaid.ed.gov/PORTALSWebApp/students/english/FSALoanServicers.jsp
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borrowers an online tool to help students make better financial decisions, including understanding their

loan debt and its impact on their everyday lives. This tool would incorporate key elements of best

practices in financial literacy and link to students’ actual Federal loan data to help them understand their

individual circumstances and options for repayment.

Increase awareness of IBR: The Department of Education will instruct Federal direct student loan

servicers to make borrowers aware of the option to participate in IBR before a student leaves school and

upon entering repayment. The Department of Education will make available for institutions of higher

education a model exit counseling module that will enable students to understand their repayment options

before leaving school and to choose a repayment plan for their student loans that best meets their needs.

10. How can I find out more?

Visit www.studentaid.ed.gov or call 1-800-4-FED-AID. You can also learn more about other student loan

repayment options and find advice on paying loans off more quickly using the Consumer Finance

Protection Bureau's Student Debt Repayment Assistant.

To find out about other changes to student loan programs, including President Obama's plan to allow

borrowers to consolidate Direct Loans and Federal Family Education Loans, click here.

For more information:

President Obama's Blueprint for College Affordability

Megan Slack
Former Deputy Director of Digital Content for the Office of Digital Strategy

https://www.whitehouse.gov/blog/author/megan-slack
http://www.studentaid.ed.gov/
http://www.consumerfinance.gov/students/repay/
http://www.whitehouse.gov/blog/2012/01/27/everything-you-need-know-about-president-obamas-blueprint-college-affordability
https://www.whitehouse.gov/blog/author/megan-slack
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Posted Date: June 16, 2016

Author: Matt Sessa, Deputy Chief Operating Officer, Federal Student Aid

Subject: Federal Student Aid Posts Updated Reports to FSA Data Center

Today, Federal Student Aid posted a series of updates to its FSA Data Center, the

centralized online source for Federal Student Aid data. In addition to posting updates to

the quarterly application, disbursement, and portfolio reports, Federal Student Aid has

added two new reports this quarter.

The FAFSA Completion by School District Reports build upon the high school

completion reports to include estimates of public school district FAFSA completion

rates and provide state-level maps that present this data. Importantly, the district

level information only includes applicants reporting public high schools and does not

consider private schools that are geographically within a district.

The Guaranty Agency Collections Report provides the cumulative fiscal-year-to-date

dollar amount recovered in defaulted student loans by guaranty agency and

collection type. This monthly report complements the quarterly private collection

agency recoveries report that Federal Student Aid began posting in December 2015.

In addition to these data sets, Federal Student Aid plans to release additional information

pertaining to its school oversight responsibilities in the coming weeks. Specifically,

Federal Student Aid will release school fine data and historical data about schools that

were required to submit a letter of credit (LOC) to continue participation in the Title IV

Programs during FY2013 and FY2014.

Key Findings in the Quarterly Reports

Federal Student Aid proactively posts these reports in support of open government

initiatives to help ensure consistency, increase transparency, and establish self-service

opportunities for interested stakeholders. While not exhaustive, the information below

provides a snapshot of key findings in our most recent reporting. Because student loans

are highly cyclical in nature, it is important to compare figures year over year whenever

possible.

http://www.fsadatacenter.ed.gov/
https://studentaid.ed.gov/sa/about/data-center/student/application-volume/fafsa-completion-high-school
https://studentaid.ed.gov/sa/about/data-center/lender-guaranty
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Shifts in the Outstanding Loan Portfolio

The total outstanding portfolio has increased seven percent—more than $80 billion—

from approximately $1,174 billion last year to $1,255 billion. The Federal Family

Education Loan (FFEL) portfolio has decreased eight percent while the Direct Loan (DL)

portfolio has increased 14 percent. Since the implementation of the Health Care and

Education Reconciliation Act of 2010, which eliminated new FFEL Program loans after

June 30, 2010, the make-up of the outstanding loan portfolio has shifted. Today, the

outstanding FFEL portfolio represents less than 28 percent of the outstanding loan

portfolio while the DL portfolio has grown to represent 71.5 percent.  Perkins Loans

comprise less than one percent of the Federal Student Aid portfolio. The federally

managed portfolio, which includes Direct Loans and FFEL Program loans owned by the

Department, is now more than $997 billion, representing more than 79 percent of the

total portfolio. 

Increased Enrollment in Income-Driven Repayment Plans

As the Department continues to expand income-driven repayment (IDR) options for

borrowers, enrollment in plans such as Income-Based Repayment (IBR), Pay As You

Earn (PAYE), and Revised Pay As You Earn (REPAYE) is increasing. As of March 2016,

nearly 4.9 million Direct Loan borrowers were enrolled in IDR plans, a 40 percent

increase from March 2015 and a 117 percent increase from March 2014. While another

one million ED-held FFEL borrowers are enrolled in IBR and Income-Sensitive

Repayment (ISR), there is a large overlap of DL and ED-Held FFEL IDR borrowers. 

Combined, approximately 5.0 million unique borrowers are enrolled in IDR plans. In

terms of dollars (outstanding total balance), nearly 41 percent of the Direct Loan

repayment plan universe and 40 percent of the ED-serviced repayment plan universe are

in an IDR plan.

On December 17, 2015, a new income-driven repayment plan, Revised Pay As You

Earn (REPAYE), was made available to borrowers.  The REPAYE Plan enables Direct

Loan borrowers to cap their monthly student loan payment amount at ten percent of

monthly discretionary income, without regard to when the borrower first obtained the

loans. As of March 31, 2016, nearly 190,000 borrowers were taking advantage of this

new option.  

Borrowers enrolled in IBR and PAYE plans are eligible to make reduced payments based

on a partial financial hardship (PFH). As of March 2016, 72.0 percent of ED-held FFEL

IBR borrowers and 75.9 percent of Direct Loan IBR and PAYE borrowers were making

PFH payments. These percentages will likely decrease over time as borrower incomes

increase and the proportion of first-time certification borrowers in the IDR portfolio
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declines.  (Note: The ICR, ISR, and REPAYE plans do not offer reduced payments to

borrowers based on partial financial hardship.) 

Declines in Hardship Deferments, Delinquencies, and New Defaults

Consistent with the trend observed last quarter, hardship deferments, delinquencies, and

new defaults have decreased year over year as IDR enrollment has increased. While in-

school deferments are on the rise, hardship deferments such as unemployment and

economic hardships have continued to decline.  As of March 31, 2016, about 350,000 DL

recipients were deferring their payments due to unemployment or economic hardship, a

28.6 percent decrease from the prior year.  In that same time period, there was a 36.6

percent decrease in the number of FFEL recipients in a deferment status due to

unemployment or economic hardship.

Both DL and ED-held FFEL delinquency rates have fallen in the last year. The 31+ DL

delinquency rate has experienced year-over-year decreases of 10.6 percent by recipient

count and 8.3 percent by total dollar balance. As of March 2016, the active repayment

31+ delinquency rate for DL was 18.5 percent by recipient count and 14.3 percent by

total dollar balance compared to 20.7 percent and 15.6 percent one year ago.  While the

ED-held FFEL portfolio tends to have higher 31+ delinquency rates than DL, with its

rates at 18.4 percent by recipient count and 20.0 percent by total dollar balance, it still

represents a 10.4 percent year-over-year decrease in the delinquency rate by total dollar

balance. When calculating a delinquency rate that includes deferment and forbearance in

addition to active repayment, the 31+ delinquency rate for DL decreases to 13.0 percent

by recipient count and 9.7 percent by total dollar balance while the ED-held FFEL 31+

delinquency rate decreases to 13.3 percent by recipient count and 13.8 percent by total

dollar balance.

For the second consecutive quarter, new defaults have decreased as a percentage of

recipients in repayment the previous quarter.  Federal Student Aid first released the New

Direct Loan Default Report last quarter to provide a more accurate measure of defaults.

Because defaulted federal student loans are rarely written off, Federal Student Aid’s

open stock of defaults continues to grow even as delinquencies and new defaults have

declined. During the most recent quarter (FY2016 Q2), about 276,000 borrowers or 1.8

percent of recipients who were in repayment last quarter entered default.  While the raw

number of new defaulters increased since last year, the percentage of new defaulters

slightly decreased from the same time period last year.

Default Recoveries

During the quarter ending March 31, 2016, the Department’s private collection agencies

recovered more than $2.1 billion in defaulted student loans. Nearly three-fourths of the

https://studentaid.ed.gov/sa/about/data-center/student/default
https://studentaid.ed.gov/sa/about/data-center/student/default
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recoveries were due to rehabilitations; more than 13 percent were due to consolidations;

approximately eight percent were due to wage garnishments; and more than four percent

were voluntary payments. The Guaranty Agency Collections Report details the

cumulative fiscal-year-to-date dollar amount recovered by each guaranty agency. So far

in FY2016, guaranty agencies have collected more than $4.9 billion in defaulted student

loans while private collection agencies have collected nearly $4.4 billion in the same

timeframe. Note that guaranty agency collections include collections on defaulted student

loans through the Treasury Offset Program (TOP), but collections reported by private

collection agency do not. Private collection agencies are not involved in the TOP

process. More than 61 percent of the recoveries by guaranty agencies were due to

rehabilitations; nearly 21 percent were due to consolidations; nearly eight percent were

due to treasury offsets; seven percent were due to wage garnishments; and nearly four

percent were in voluntary payments.

Decreased Application Volume and Aid Disbursements

FAFSA submissions have continued to decline since peaking in the 2011-2012 cycle

following the economic turndown.  Early indicators for the 2016-2017 FAFSA cycle,

which started in January 2016, suggest this trend will continue. In the first quarter, 8.2

million 2016-2017 FAFSAs were submitted, a 5.4 percent decrease from the same time

period last year. Similarly, the first 15 months of the 2015-2016 application cycle show a

four percent decrease from the same time period last year. 

Although complete 2015-2016 disbursement information is not yet available,

disbursements have generally decreased consistent with the decline in applications.

Specifically, 2014-2015 loan disbursements have decreased 4.8 percent from 2013-2014

while Pell Grant disbursements have decreased 2.7 percent and TEACH Grant

disbursements have decreased 2.2 percent. This coincides with a three percent

decrease in applications for that time period.  

Key Items to Note While Reviewing These Reports

To accurately interpret the data, please note the following items:

In the portfolio reports, recipient counts are based at the loan level.  For that reason,

recipients may be counted multiple times across varying loan statuses.  For example,

a recipient with one loan in deferment and one loan in forbearance would be counted

once in each category.  A recipient with two loans in the same status would only be

counted once in that category. 

In the portfolio reports by servicer, please note the differences in portfolio

composition between the Title IV Additional Servicers (TIVAS) and the Not-For-Profit
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Servicers (NFPs). The NFP portfolio is overwhelmingly made up of accounts received

from the Direct Loan Servicing Center in 2011-2012. These loans were already in

repayment and current at the time they were transferred. As a result, the loans are

more much stable and mature than the TIVAS portfolios. The TIVAS have high

volumes of new borrowers who are much more likely to go in and out of delinquency.

The TIVAS also service FFEL Program loans purchased through ECASLA and loans

of all statuses received from the Direct Loan Servicing Center. Although the NFPs

started receiving new borrowers in January 2015, many of those loans are still in an

in-school status.

The Consolidated Appropriations Act of 2016 requires the Department to allocate

new student loan borrower accounts to eligible student loan servicers on the basis of

their performance compared to all loan servicers utilizing established common

metrics, and on the basis of the capacity of each servicer to process new and existing

accounts no later than March 1, 2016. Prior to the passage of the Consolidated

Appropriation Act, the Department established common performance metrics across

all servicing contracts but maintained separate allocation pools to reflect differences

in portfolio composition.

Given this new requirement, beginning on March 1, 2016, new allocation percentages

were based on performance under the established common metrics compared

across all loan servicers.  Since that time the Department has developed a revised

methodology that will better reflect differences across servicer portfolios while

maintaining the established common metrics.  This methodology will be applied for

the period from January 1, 2016, through May 31, 2016, and revised allocations will

be put in place on July 1, 2016.

As part of Federal Student Aid’s assessment of how best to implement the provision

included in the appropriations act, the organization has requested, received, and

conducted an initial review of capacity plans from all of our servicers to assess the

reasonability and risk of each servicer’s staffing, training, system, and other resource

planning.  We have experience working with each of our servicers and are already

familiar with their systems and capabilities. Based on our experience and our initial

assessment of the capacity plans, we are confident that all of our servicers can

manage and process projected borrower account allocations for the next few months,

while the volume of new accounts is relatively low.  While we continue the process of

completing and documenting our capacity assessment, we will monitor each

servicer’s performance closely and can modify or discontinue allocations on short

notice if any issues arise.

 Active repayment includes all current and delinquent borrowers whose accounts are
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currently serviced by federal servicers. Borrowers with loans in grace, in school, in

deferment, in forbearance, or in bankruptcy or disability status are not expected to

make payments and are not included in this calculation. 

The Direct Loan Portfolio by Delinquency Status, ED-Held FFEL Portfolio by

Delinquency Status, and Servicer Portfolio by Delinquency Status reports should not

be directly compared with the quarterly performance metrics for federal student loan

servicers. These reports define current repayment as less than 31 days delinquent

while the most recent contracts with the servicers define current repayment as five

days or less delinquent.

In the loan and grant reports, the first tab of the workbook shows the number of

recipients and disbursements for the specified quarter while the second tab shows

the cumulative, award-year-to-date activity. The second tab of an award year’s fourth

quarter report will show data for the full award year. Since the information is reported

by specific loan type or grant program, a total unique grant or loan recipient count is

not available by school. 

Please note that since loan and grant reports are generally run shortly after the

quarter’s end, initial runs often under-report activity as a result of reporting delays

and activity that occurs for the award year after the run date (for example, summer

disbursements).

The FSA Data Center was launched in 2009 in an effort to increase government

transparency by proactively posting information useful to businesses, institutions, the

media, and individuals. In addition to the reports listed above, Federal Student Aid

regularly posts strategic plans, copies of executed contracts, and school compliance

reports, such as Clery Act reports and financial composite scores, on the FSA Data

Center.  Federal Student Aid is committed to continuing to expand the data sets available

on the FSA Data Center in alignment with customer needs.
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Costs of Arbitration (including AAA Administrative Fees)*

Arbitrator compensation is not included as part of the administrative fees 
charged by the AAA . Arbitrator compensation is based on a rate established by 
the AAA as set forth below . If a Preliminary Management Hearing is held by the 
arbitrator, the arbitrator is entitled to one-half the arbitration compensation rate 
for a full hearing day or a documents-only hearing . Once evidentiary hearings are 
held, the arbitrator is entitled to the full-day rate of compensation . The business 
shall pay the arbitrator’s compensation unless the consumer, post dispute,  
voluntarily elects to pay a portion of the arbitrator’s compensation . Arbitrator 
compensation, expenses as defined in sections (v) and (vii) below, and  
administrative fees (which include Filing and Hearing Fees) are not subject to 
reallocation by the arbitrator(s) except as may be required by applicable law or 
upon the arbitrator’s determination that a claim or counterclaim was filed for 
purposes of harassment or is patently frivolous .

* Pursuant to Section 1284.3 of the California Code of Civil Procedure, consumers with a gross monthly income of  
 less than 300% of the federal poverty guidelines are entitled to a waiver of arbitration fees and costs, exclusive of  
 arbitrator fees. This law applies to all consumer agreements subject to the California Arbitration Act, and to all  
 consumer arbitrations conducted in California. If you believe that you meet these requirements, you must submit  
 to the AAA a declaration under oath regarding your monthly income and the number of persons in your  
 household. Please contact the AAA at 1-800-778-7879, if you have any questions regarding the waiver of  
 administrative fees. (Effective January 1, 2003)

Party Desk Arbitration
In-Person or  

Telephonic Hearing – 
Single Arbitrator

In-Person or  
Telephonic Hearing –  

Three Or More Arbitrators

Consumer
Filing Fee—$200 
(nonrefundable)

Filing Fee—$200 
(nonrefundable)

Filing Fee—$200 
(nonrefundable)

Business

Filing Fee—$1,700

Arbitrator 
Compensation—$750 

per case

Filing Fee—$1,700

Hearing Fee—$500

Arbitrator 
Compensation—$1,500 

per hearing day

Filing Fee—$2,200

Hearing Fee—$500

Arbitrator  
Compensation—$1,500 per 
hearing day per arbitrator
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(i) Filing Fees

In cases before a single arbitrator, a nonrefundable filing fee capped in the 
amount of $200 is payable in full by the consumer when a case is filed, unless the 
parties’ agreement provides that the consumer pay less . A partially refundable 
fee in the amount of $1,700 is payable in full by the business, unless the parties’ 
agreement provides that the business pay more . This fee is due from the  
business once the consumer has met the filing requirements .

In cases before three or more arbitrators, a nonrefundable filing fee capped in 
the amount of $200 is payable in full by the consumer when a case is filed, unless 
the parties’ agreement provides that the consumer pay less . A partially  
refundable fee in the amount of $2,200 is payable in full by the business, unless 
the parties’ agreement provides that the business pay more . This fee is due from 
the business once the consumer has met the filing requirements .

There shall be no filing fee charged for a counterclaim .

The AAA reserves the right to assess additional administrative fees for services 
performed by the AAA beyond those provided for in these Rules and which may 
be required by the parties’ agreement or stipulation .

(ii) Neutral Arbitrator’s Compensation

Arbitrators serving on a case with an in-person or telephonic hearing will receive 
compensation at a rate of $1,500 per day.

Arbitrators serving on a case with a desk arbitration/documents-only hearing will 
receive compensation at a rate of $750 per case.

The AAA reserves the right to raise the daily or per-case arbitrator compensation  
rate because of the complexity of the case or for processes and procedures 
beyond those provided for in these Rules and which may be required by the 
parties’ requests, agreement, or stipulation (1) at the time of the AAA’s initiation 
of the case; (2) upon the addition of a new party; (3) when a change of claim is 
made and, if necessary, approved by the arbitrator(s); (4) or if circumstances arise 
during the course of the case due to the complexity of issues and submissions by 
the parties .  Any determination by the AAA on compensation rates is in the sole 
discretion of the AAA and such decision is final and binding on the parties and 
arbitrator . 
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(iii) Refund Schedule

Once the claimant has met the filing requirements, refunds to the business will 
be calculated as follows:

• if the case is settled or withdrawn within 30 calendar days, 50% of the filing 
fee will be refunded to the business .

However, no refund of the filing fee will be made once an arbitrator has been  
appointed and no refunds will be made on awarded cases . The date the claimant’s  
filing requirements are met is the date used to calculate any refund of filing fees . 
If the matter is settled or withdrawn prior to receipt of filing fees from the  
business, the AAA will bill the business in accordance with this refund schedule .

(iv) Hearing Fees

For telephonic hearings or in-person hearings held, an additional administrative 
fee of $500 is payable by the business . 

There is no AAA hearing fee for the initial Administrative Conference (see R-10) . 

(v) Hearing Room Rental

The hearing fees described above do not cover the rental of hearing rooms . The 
AAA maintains rental hearing rooms in most offices for the convenience of the 
parties . Check with the administrator for availability and rates . Hearing room 
rental fees will be borne by the business . 

(vi) Abeyance Fee

Parties on cases held as inactive for one year will be assessed an annual  
abeyance fee of $300 . If a party refuses to pay the assessed fee, the opposing 
party or parties may pay the entire fee on behalf of all parties, otherwise the 
matter will be administratively closed . All filing requirements, including payment 
of filing fees, must be met before a matter may be placed in abeyance .

(vii) Expenses

All expenses of the arbitrator, including required travel and other expenses, and 
any AAA expenses, as well as the costs relating to proof and witnesses produced 
at the direction of the arbitrator, shall be borne by the business .
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(viii) Consumer Clause Review and Registry Fee

Please note that all fees described below are nonrefundable. 

For businesses submitting a clause, the cost of reviewing the clause and  
maintaining that clause on the Registry is $500 .  A yearly Registry fee of $500 
will be charged to maintain each clause on the Registry for each calendar year 
thereafter .  

If the AAA receives a demand for consumer arbitration from an arbitration clause 
that was not previously submitted to the AAA for review and placement on the 
Registry, the business will incur an additional $250 fee to conduct an expedited 
review of the clause . 

Any subsequent changes, additions, deletions, or amendments to currently  
registered arbitration agreement must be resubmitted for review and a review 
fee of $500 will assessed at that time .    
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An Empirical Study of AAA Consumer
Arbitrations

CHRISTOPHER R. DRAHOZAL* AND SAMANTHA ZYONTZ**

I. INTRODUCTION

Empirical research has become a central focus of the policy debate over
consumer and employment arbitration. The congressional hearings on the
proposed Arbitration Fairness Act' (Act) are replete with empirical assertions
about the conduct of consumer and employment arbitrations. 2 Both

* John M. Rounds Professor of Law, University of Kansas School of Law.
** Research Associate, Searle Civil Justice Institute, Northwestern University School

of Law. This Article is part of a broader research project and is taken from a Preliminary
Report issued by the Consumer Arbitration Task Force, Searle Civil Justice Institute
(SCJI), entitled Consumer Arbitration Before the American Arbitration Association (Mar.
2009). Thanks to the SCJI and the University of Kansas for financial and other support
for this project. We are exceedingly grateful to the American Arbitration Association,
especially Bill Slate, Richard Naimark, Ryan Boyle, and Gerry Strathmann, for providing
access to the data and other assistance. We appreciate insightful comments on prior drafts
from Lisa Bingham, Geoff Miller, Bo Rutledge, Jason Johnston, Jiro Kondo, and Max
Schanzenbach, as well as members of the Searle Board of Overseers and participants in
the Searle Center spring research retreat. Henry Butler, Geoff Lysaught, and Judy Pendell
also provided helpful comments on drafts, as well as support and oversight throughout
this project. Thanks also to Elise Nelson, Matthew Sibery, Jonathan Hillel, and A.J.
Noronha for their work in compiling and processing the data, and in helping us ensure the
accuracy of the report.

1 Arbitration Fairness Act, H.R. 1020, 111th Cong. § 4 (2009) (making predispute
arbitration agreements unenforceable if they require arbitration of any "employment,
consumer, or franchise dispute," or "a dispute arising under any statute intended to
protect civil rights"); see also Consumer Fairness Act of 2009, H.R. 991, 111th Cong. § 2
(2009) (making predispute arbitration agreements in consumer contracts unenforceable
and "an unfair and deceptive trade act or practice"); Wall Street Reform and Consumer
Protection Act of 2009, H.R. 4173, 111th Cong. § 4208(a) (2009) ("The Director, by
regulation, may prohibit or impose conditions or limitations on the use of any agreement
between a covered person and a consumer for a consumer financial product or service
providing for arbitration of any future dispute between the parties if the Director finds
that such a prohibition or imposition of conditions or limitations are in the public interest
and for the protection of consumers."). ,

2 See The Arbitration Fairness Act of 2007: Hearing on S. 1782 Before the
Constitution Subcomm. of the Senate Comm. on the Judiciary, 110th Cong. (2007)
[hereinafter Senate Hearings]; The Arbitration Fairness Act of 2007: Hearing on H.R.
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supporters and opponents of the proposed Act raised empirical issues and
analyzed empirical studies in their testimony before Congress, on topics such
as the cost of arbitration, 3 the speed of the process, 4 and the outcomes for
consumers and employees.5 Indeed, the disagreement over the state of the
empirical record has continued outside of the congressional forum,6 with
both sides recognizing the importance of relying on sound empirical research
rather than anecdotal evidence.7 Professor Peter B. Rutledge concludes,

3010 Before the Commercial and Admin. Law Subcomm. of the House Comm. on the
Judiciary, 110th Cong. (2007) [hereinafter House Hearings]. For hearings in which the
report underlying this article is discussed, see Hearing on Arbitration or Arbitrary: The
Misuse of Mandatory Arbitration to Collect Consumer Debts, Subcomm. on Domestic
Policy, House Oversight Comm., 111th Cong. (2009); Hearing on the Federal
Arbitration Act: Is the Credit Card Industry Using It to Quash Legal Claims?, Subcomm.
on Commercial and Admin. Law, House Comm. on the Judiciary, I 1Ith Cong. (2009).

3 Senate Hearings, supra note 2, at 4 (Statement of Sen. Sam Brownback); Senate
Hearings, supra note 2, at 2 (Statement of Sen. Russell Feingold).

4 Senate Hearings, supra note 2, at 8 (Statement of Professor Peter B. Rutledge).
5 Senate Hearings, supra note 2, at 17-18 (Statement of F. Paul Bland, Jr.); Senate

Hearings, supra note 2, at 15 (Statement of Mark A. de Bernardo); Senate Hearings,
supra note 2, at 4 (Statement of Sen. Sam Brownback); Senate Hearings, supra note 2, at
26 (Testimony of Tanya Solov); House Hearings, supra note 2, at 18 (Testimony of
Laura MacCleery).

6 In particular, see the exchange between Public Citizen and Professor Peter B.
Rutledge. Compare PUBLIC CITIZEN, THE ARBITRATION DEBATE TRAP: How OPPONENTS
OF CORPORATE ACCOUNTABILITY DISTORT THE DEBATE ON ARBITRATION (2008),
available at http://www.citizen.org/documents/ArbitrationDebateTrap(Final).pdf
[hereinafter PUBLIC CITIZEN, ARBITRATION DEBATE TRAP] and JOHN O'DONNELL, ET AL.,
PUBLIC CITIZEN, THE ARBITRATION TRAP: How CREDIT CARD COMPANIES ENSNARE
CONSUMERS (Sept. 2007), available at http://www.citizen.org/documents/-
ArbitrationTrap.pdf [hereinafter PUBLIC CITIZEN, ARBITRATION TRAP] with PETER B.
RUTLEDGE, U.S. CHAMBER INST. LEGAL REFORM, ARBITRATION-A GOOD DEAL FOR
CONSUMERS: A RESPONSE TO PUBLIC CITIZEN 1 (2008), available at
http://www.instituteforlegalreform.com/issues/docload.cfn?docld= 1091 [hereinafter
RUTLEDGE, GOOD DEAL]. See also Peter B. Rutledge, Whither Arbitration?, 6 GEO. J.L.
PUB. POL'Y 549 (2008); [hereinafter Rutledge, Whither Arbitration?]; Peter B. Rutledge,
Who Can Be Against Fairness? The Case Against the Arbitration Fairness Act, 9
CARDOZO J. CONFLICT RESOL. 267, 271-78 (2008).

7 See Rutledge, Whither Arbitration?, supra note 6, at 589 (concluding that
"[i]ncreased congressional attention" to consumer and employment arbitration "can be
valuable, for it promotes discussion and study about this valuable dispute-resolution tool"
but also "can be dangerous if the terms of the debate focus too much on anecdote and too
little on systematic study"); PUBLIC CITIZEN, ARBITRATION DEBATE TRAP, supra note 6,
at 2 ("Rutledge concludes Whither with the warning that congressional scrutiny of
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although perhaps overoptimistically, that "there now appears to be a
consensus that the future of arbitration should be decided by data, not
anecdote."8

But despite the importance of systematic empirical evidence to Congress
and other policymakers when they consider consumer and employment
arbitration, the available empirical evidence is limited in important respects.
A number of studies have analyzed employment arbitration (particularly as
administered by the American Arbitration Association (AAA)) and securities
arbitration.9 But few studies have examined consumer arbitration in any
detail.1o

This article extends our knowledge of consumer arbitration by presenting
results from the first detailed empirical study of consumer arbitration as
administered by the AAA. Primarily using a sample of 301 AAA consumer
arbitrations that resulted in an award between April and December 2007, it
considers such issues as the costs incurred by consumers in arbitration, the
speed of the arbitral process, and the outcomes of the cases-the very topics
of most interest in the policy debate.

Our central findings are the following:

* In cases with claims seeking less than $10,000, consumer claimants
paid an average of $96 ($1 administrative fees + $95 arbitrator fees).
This amount increases to $219 ($15 administrative fees + $204
arbitrator fees) for claims between $10,000 and $75,000. These
amounts fall below levels specified in the AAA fee schedule for low-
cost arbitrations, and are a result of arbitrators reallocating consumer
costs to businesses.

* The average time from filing to final award for the consumer
arbitrations studied was 6.9 months. Cases with business claimants
were resolved on average in 6.6 months and cases with consumer
claimants were resolved on average in 7.0 months.

* Consumers won some relief in 53.3% of the cases they filed and

arbitration 'can be dangerous if the terms of the debate focus too much on anecdote and
too little on systematic study.' We agree.").

8 Peter B. Rutledge, Common Ground in the Arbitration Debate, I Y.B. ARB. &
MED. 1, 8 (2009) (emphasis omitted); see also Peter B. Rutledge, The Case Against the
Arbitration Fairness Act, DisP. RESOL. MAG., Fall 2009, at 4, 4 (stating that "it now
appears to be common ground that the policy debate over the Arbitration Fairness Act
should focus on empirical data").

9 See infra App. 2.
I0 See infra App. 1.
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recovered an average of $19,255; business claimants won some relief
in 83.6% of their cases and recovered an average of $20,648.

* Arbitrators awarded attorneys' fees to prevailing consumer claimants
in 63.1% of cases in which the consumer sought such an award. In
those cases in which the award of attorneys' fees specified a dollar
amount, the average attorneys' fee award was $14,574.

* No statistically significant repeat-player effect was identified using a
traditional definition of repeat-player business. Utilizing an
alternative definition of repeat player, some evidence of a repeat-
player effect was identified; the data suggest this result may be due
to better case screening by repeat players rather than arbitrator bias
or other bias in favor of repeat players.

The focus on AAA consumer arbitration is both a benefit of and a
limitation on our study. The AAA is a well-known and widely-used provider
of arbitration services, for consumers and others. Our findings thus provide
insight into consumer arbitrations administered by an important provider of
such services. Conversely, our findings necessarily are limited to consumer
arbitrations administered by the AAA. Other arbitration providers may
administer cases differently. They may attract different types of cases and
different types of businesses. Accordingly, one cannot assume that our
results are representative of all consumer arbitrations, just as one cannot
assume that results from studies of other providers are representative of all
consumer arbitrations. To the extent policymakers are deciding whether and
how to regulate consumer arbitration, however, additional empirical
information on the consumer arbitration process will enable them to make
more informed decisions.

Another limitation of the study is that to evaluate the costs, speed, and
outcomes of consumer arbitrations, one must have a baseline for comparison;
data on arbitration proceedings alone are not enough. Accordingly, while this
article's findings provide a look into consumer arbitrations administered by
the AAA, further work remains to be done.'I

Part II of this article provides background on prior empirical studies of
consumer arbitration. Part III describes the AAA's consumer arbitration
rules. Part IV sets out the research questions we analyze and describes in

1 For an interim report comparing outcomes in debt collection arbitrations to
outcomes in debt collection cases in court, see SEARLE CIVIL JUSTICE INST., CREDITOR

CLAIMS IN ARBITRATION AND IN COURT (2009), available at http://www.1aw.northwestern
.edu/searlecenter/uploads/Creditor%/o20Claims%20Interim%2Report/o 2 l1%2019%200
9%20FINAL2.pdf.
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detail our datasets and research methodologies. Part V presents our research
results on the costs, speed, and outcomes of AAA consumer arbitrations.
Finally, Part VI concludes by summarizing our central empirical findings and
highlighting implications of those findings for the empirical debate.

II. PRIOR EMPIRICAL RESEARCH ON CONSUMER ARBITRATION-COSTS,
SPEED, AND OUTCOMES

In this Part, we summarize the current empirical literature on consumer
arbitration.12 Because our focus is on consumer arbitration, with limited
exception, we do not discuss empirical studies on securities arbitration or
employment arbitration.13 Rather, we focus on studies of the arbitration
process itself, which address issues such as the cost, speed, and outcome of
the arbitration proceeding.14 To the extent those studies seek to compare
arbitration to litigation, we focus only on the arbitration portion of the study.

12 For a more detailed description of the empirical studies of consumer arbitration
discussed in this part, see infra App. 1.

13 For surveys of empirical research on consumer and employment arbitration, see
Sarah R. Cole & Kristen M. Blankley, Empirical Research on Consumer Arbitration:
What the Data Reveals, 113 PENN. ST. L. REV. 1051 (2009); Sarah R. Cole & Theodore
H. Frank, The Current State of Consumer Arbitration, Disp. RESOL. MAG., Fall 2008, at
30, 31; Alexander J.S. Colvin, Empirical Research on Employment Arbitration: Clarity
Amidst the Sound and Fury?, 11 EMP. RTs. & EMP. POL'Y J. 405, 412-37 (2007); Kirk D.
Jensen, Summaries of Empirical Studies and Surveys Regarding How Individuals Fare in
Arbitration, 60 CONSUMER FIN. L.Q. REP. 631 (2006); Rutledge, Whither Arbitration?,
supra note 6, at 556-89 (2008); David Sherwyn, Samuel Estreicher, & Michael Heise,
Assessing the Case for Employment Arbitration: A New Path for Empirical Research, 57
STAN. L. REV. 1557, 1563-78 (2005); see also Christopher R. Drahozal, Arbitration
Costs and Forum Accessibility: Empirical Evidence, 41 U. MICH. J.L. REFORM 813
(2008) (surveying empirical studies of arbitration costs). For a list of empirical studies of
employment and securities arbitration, see App. 2. For an empirical study of franchise
arbitration and litigation outcomes, based on disclosures in franchise disclosure
documents, see Edward Wood Dunham & David Geronemus, Lessons from the
Resolution of Franchise Disputes, JAMS DIsP. RESOL. ALERT (JAMS, Irvine, CA,
Summer 2003), available at http://www.wiggin.com/db30/cgi-bin/pubs/JAMS%20article
%20J%2ODunham.pdf.

14 We do not consider studies of the provisions of consumer or employment
arbitration clauses, e.g., Linda J. Demaine & Deborah R. Hensler, "Volunteering" to
Arbitrate Through Predispute Arbitration Clauses: The Average Consumer's Experience,
67 LAw & CONTEMP. PROBS. 55, 73-74 (2004), Theodore Eisenberg, Geoffrey P. Miller,
& Emily Sherwin, Arbitration's Summer Soldiers: An Empirical Study of Arbitration
Clauses in Consumer and Nonconsumer Contracts, 41 U. MICH. J.L. REFORM 871 (2008);
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A. Costs

Commentators express conflicting views about the costs of arbitration. A
commonly stated view is that arbitration is cheaper than litigation.' 5

Arbitration often is less formal than litigation, with less discovery and less
motions practice. 16 Arbitration awards are subject to limited court review,
which may reduce the likelihood of a challenge to an award. 7 On this view,
the costs of arbitrating a dispute may be lower than the costs of litigating a
comparable dispute. If so, arbitration may be a more accessible forum for
consumers to resolve disputes.18

An alternative view is that arbitration is too expensive-that the high
costs of arbitration preclude consumers from bringing claims.1 9 A report

studies of outcomes of court cases involving challenges to arbitration agreements, e.g.,
Christopher R. Drahozal, Arbitration Costs and Contingent Fee Contracts, 59 VAND. L.
REv. 729, 752-59 (2006); or studies of outcomes of court cases involving challenges to
arbitration awards, e.g., Michael H. LeRoy, Crowning the New King:. The Statutory
Arbitrator and the Demise ofJudicial Review, 2009 J. Disp. RESOL. 1.

15 153 CONG. REc. S4614 (daily ed. Apr. 17, 2007) (statement of Sen. Sessions)
("Arbitration is one of the most cost-effective means of resolving disputes."); Lewis L.
Maltby, The Myth of Second-Class Justice: Resolving Employment Disputes in
Arbitration, in How ADR WORKS 915, 926 (Norman Brand ed., 2002) ("The greatest
strength of arbitration is that the average person can afford it.").

16 Stephen J. Ware, Paying the Price of Process: Judicial Regulation of Consumer
Arbitration Agreements, 2001 J. DiSP. RESOL. 89,90.

17 Id
18 See Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 280 (1995)

("[A]rbitration's advantages often would seem helpful to individuals, say, complaining
about a product, who need a less expensive alternative to litigation."); Circuit City Stores,
Inc. v. Adams, 532 U.S. 105, 123 (2001) ("Arbitration agreements allow parties to avoid
the costs of litigation, a benefit that may be of particular importance in employment
litigation, which often involves smaller sums of money than disputes concerning
commercial contracts.").

19 Press Release, Public Citizen, Arbitration More Expensive than Court-So Costly
that Many Victims of Consumer Fraud, Employment Discrimination Give Up (May 1,
2002), available at http://www.citizen.org/pressroom/print release.cfm?ID=1098
(statement of Joan Claybrook) ("[F]or people who are victims of consumer rip-offs and
workplace injustices, arbitration costs much more than litigation-so much more that it
becomes impossible to vindicate your rights."); see also Reginald Alleyne, Arbitrator's
Fees: The Dagger in the Heart of Mandatory Arbitration for Statutory Discrimination
Claims, 6 U. PA. J. LAB. & EMP. L. 1, 30 (2003); Mark E. Budnitz, The High Cost of
Mandatory Consumer Arbitration, 67 LAw & CONTEMP. PROBS. 133, 161 (2004); Charles
L. Knapp, Taking Contracts Private: The Quiet Revolution in Contract Law, 71
FORDHAM L. REV. 761, 781 (2002).
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from Public Citizen issued in 2000 asserted that arbitration is substantially
more expensive than litigation, citing the need to pay the arbitrator and any
provider of administrative services.20 By comparison, parties do not pay
judges (except through their tax dollars) and pay a flat, low filing fee to file
suit in court.21 Under this view, the high upfront costs make arbitration a less
accessible forum for consumers. 22

Most of the empirical evidence on arbitration costs addresses the upfront
costs of arbitration and does not consider costs such as attorneys' fees,
internal expenses, and opportunity costs associated with resolving the dispute
itself 23 The Public Citizen report on the Costs of Arbitration presented a
series of case studies with an analysis of the costs of arbitrating and litigating
four hypothetical cases, in reaching its conclusion that arbitration costs "have
a deterrent effect, often preventing a claimant from even filing a case." 24

By comparison, Mark Fellows reported that consumer claimants in
National Arbitration Forum (NAF) arbitrations in 2003-2004 paid arbitration
fees averaging $46.63 while business claimants paid arbitration fees
averaging $149.50.25 Similarly, Navigant Consulting, relying on NAF data

2 0 E.g., JACKSON WILLIAMs, PUBLIC CITIZEN, THE COSTS OF ARBITRATION 1 (2002)

available at http://www.citizen.org/documents/ACF110A.pdf ("The cost to a plaintiff of
initiating an arbitration is almost always higher than the cost of instituting a lawsuit. Our
comparison of court fees to the fees charged by the three primary arbitration provider
organizations demonstrates that forum costs-the costs charged by the tribunal that will
decide the dispute-can be up to five thousand percent higher in arbitration than in court
litigation.") (emphasis in original).

21 Drahozal, supra note 14, at 736-37.
22 For a possible reconciliation of these competing views about arbitration costs, see

id. at 734-35.
23 For empirical evidence on business cost savings from arbitration (including

attorneys' fees in handling the cases), see the studies discussed in Drahozal, supra note
13, at 829-30; see also Herbert M. Kritzer & Jill K. Anderson, The Arbitration
Alternative: A Comparative Analysis of Case Processing Time, Disposition Mode, and
Cost in the American Arbitration Association and the Courts, 8 JUST. SYs. J. 6, 17 (1983)
(studying fees received by attorneys in sample of AAA commercial arbitrations and
uninsured motorist arbitrations, state court cases, and federal court cases: "The AAA is
least expensive for small cases, and most expensive for the remaining three
categories.... At the same time, in a sense, one gets 'more' for the money in terms of the
amount of institutional processing, with the AAA, because a much larger proportion of
cases go through the 'complete process,' including a hearing and an award.").

24 WILLIAMS, supra note 20, at 1, 6-51.
25 Mark Fellows, The Same Result as in Court, More Efficiently: Comparing

Arbitration and Court Litigation Outcomes, METRO. CORP. COUNSEL, July 2006, at 32.
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from January 2003 through March 2007, concluded that consumers paid no
fee in 99.3% of the cases (presumably those brought by businesses) and a
median fee of $75 in the remaining 246 cases.26 Ernst & Young reported in
2004 that the average fee paid in consumer "banking" arbitrations
administered by the AAA was $1935, but the data were incomplete as to how
the fees were allocated between consumers and businesses. 27 A study by the
California Dispute Resolution Institute (CDRI), looking at data disclosed by
six arbitration providers from January 2003 to February 2004, found a mean
arbitration fee of $2256 and a median arbitration fee of $870.28 But the data
used by the CDRI were incomplete, did not separate out the fees paid by
consumers from the fees paid by businesses, 29 and included both consumer
and employment cases. 30

B. Speed

Arbitration also is commonly perceived to be a faster dispute resolution
process than litigation. 31 The reasons are at least twofold. First, again,
arbitration is less formal than litigation, with less discovery and fewer

26 Memorandum from Jeff Nielsen et al. re: National Arbitration Forum: California
Consumer Arbitration Data 3 (July 18, 2003), available at http://www.
instituteforlegalreform.com/get ilr doc.php?docld=1212.

27 ERNST & YOUNG, OUTCOMES OF ARBITRATION: AN EMPIRICAL STUDY OF

CONSUMER LENDING CASES 16-17, App. A (2004), available at http://www.adrforum
.com/rcontrol/documents/ResearchStudiesAndStatistics/2005ErnstandYoung.pdf.

28 CAL. DIsP. RESOL. INST., CONSUMER AND EMPLOYMENT ARBITRATION IN

CALIFORNIA: A REvIEW OF WEBSITE DATA POSTED PURSUANT TO SECTION 1281.96 OF

THE CODE OF CIVIL PROCEDURE 21 (Aug. 2004), available at http://www.mediate.
com/cdri/cdriprint aug_6.pdf. The six providers were the AAA, ADR Services,
Arbitration Works, ARC Consumer Arbitrations, JAMS, and Judicate West. Id. at 14.

29 Id. at 18 ("In general, inconsistencies, ambiguities and the lack of reported
data ... limit this study's utility for the purposes of informing policy. . . ."); see also
Lisa Blomgren Bingham et al., Conference Presentation at the ABA Section of Dispute
Resolution Conference, Los Angeles, CA: Arbitration Data Disclosure in California:
What We Have and What We Need 20 (Apr. 15, 2005) (concluding that "the private
arbitration service providers in question are not providing the information that is critical
to an analysis of how the consumer party fare[s] in commercial arbitration").

30 CALIFORNIA DISPUTE RESOLUTION INST., supra note 28, at 17, 22 fig.1.
31 Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 280 (1995) (quoting H.R.

Rep. No. 97-542, at 13 (1982) ("'The advantages of arbitration are many: it is usually
cheaper and faster than litigation; it can have simpler procedural and evidentiary
rules....')).
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motions, and appellate review of awards is limited.32 Second, arbitration may
have less of a queue than litigation-parties can choose an arbitrator who
does not have a backlog of cases, so that they can avoid waiting behind other
parties to have their dispute resolved.33

The empirical evidence shows consumer arbitration to be an expeditious
process.34 In 2007, the AAA reported that, on average, its consumer cases
took four months to resolve on the basis of documents and six months to
resolve on the basis of in-person hearings.35 For 2006, the numbers were
similar: an average of 3.8 months for document-only cases and 7.4 months
for cases decided after in-person hearings. 36 Mark Fellows found that the
NAF's average disposition time from 2003 to 2004 for consumer claimants
was 4.35 months and for business claimants was 5.60 months.37 The CDRI
study of six arbitration providers from January 2003 to February 2004 found
a mean disposition time of 116 days and a median disposition time of 104
days, 38 although as noted above, the data are incomplete and problematic.39

32 See id.

33 Richard A. Posner, The Cost of Rights: Implications for Central and Eastern
Europe-And for the United States, 32 TULSA L.J. 1, 15 (1996) ("The longer the queue,
the greater the incentive of the parties to a dispute to substitute arbitration or other
nonjudicial methods of dispute resolution for the courts .... ); Hon. Diane P. Wood,
Snapshots from the Seventh Circuit: Continuity and Change, 1966-2007, 2008 Wis. L.
REV. 1, 6 (stating that "to the extent that litigants wish to avoid these queues, they are
opting out of the judicial system altogether and turning to arbitration and mediation.").

34 See Kritzer & Anderson, supra note 23, at 17 (finding that "the American
Arbitration Association offers the possibility of relatively fast adjudication (compared to
relatively slow nonadjudication in the courts).").

35 AM. ARB. Ass'N, ANALYSIS OF THE AMERICAN ARBITRATION ASSOCIATION'S

CONSUMER ARBITRATION CASELOAD: BASED ON CONSUMER CASES AWARDED BETWEEN

JANUARY AND AUGUST 2007 (2007), available at http://www.adr.org/si.asp?id=5027
[hereinafter AAA, 2007 Caseload Analysis].

36 Statement of the American Arbitration Association, Annex D, in The Arbitration
Fairness Act of 2007: Hearing on S. 1782 Before the Constitution Subcomm. of the
Senate Comm. on the Judiciary, 110th Cong. 135 (2007) [hereinafter AAA, 2006
Caseload Analysis].

7 Fellows, supra note 25, at 32.
38 CALIFORNIA DISPUTE RESOLUTION INST., supra note 28, at 19. Actually, in

comparison to other variables in the study, the CDRI data on time of disposition is more
complete, covering 1559 of 2175 cases. Id.

39 See supra text accompanying notes 29-30.
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C. Outcomes
An important subject of empirical research is how consumers fare in

arbitration. Several ways to measure outcomes have been used, including the
win rate, the amount of damages recovered, and the amount of damages
recovered as a percentage of the amount claimed. Two points of particular
interest are how arbitration outcomes compare to outcomes in court, which is
beyond the scope of this Article, and whether outcomes are biased in favor of
repeat players.

Win rates. Studies have most commonly looked at the win rate in
arbitration, defined as the percentage of cases won by the consumer or the
business. But the absolute win rate itself is not a particularly meaningful
number. Instead, the absolute win rate must be compared to a baseline. Some
commentators have focused on fifty percent as that baseline.40 Others have
suggested that an extremely high business win rate shows a process that is
unfair to consumers. 4 1 Neither view is necessarily correct.

At least two possible approaches are available for identifying a proper
baseline for comparison. One possible approach is to use a theoretical model
of case settlement, which generates predictions about expected outcomes.42

Some models lead to predictions of a fifty percent win rate, providing some
support for using that figure as a baseline.43 Other models, based on different

40 Rutledge, Whither Arbitration?, supra note 6, at 559 n.36 (stating that "the only
reported data showing a win-rate of less than 50% is William Howard's study of
securities arbitration"); PUBLIC CITIZEN, THE ARBITRATION DEBATE TRAP, supra note 6,
at 16 ("In fact, at least five other studies have found win rates of less than 50 percent for
individual claimants. . . .").

41 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 13 (referring to the "truly
staggering success rate" of businesses in NAF arbitrations); Letter from Professors of
Consumer Law and Banking Law to Senators Dodd and Shelby and Congressmen Frank
and Bachus, Statement in Support of Legislation Creating a Consumer Financial
Protection Agency 6 (Sept. 29, 2009), available at http://law.hofstra.edu/pdf
/Media/consumer-law/209-28-09.pdf ("Studies have found the arbitrators find for
companies against consumers 94 to 96% of the time, suggesting that arbitration providers
are responding to the incentive to find for those who select them: the companies that
insert their names in their form contracts.").

42 Joel Waldfogel, Selection of Cases for Trial, in 3 THE NEW PALGRAVE
DICTIONARY OF ECONOMICS AND THE LAW 419, 419 (Peter Newman ed., 1998)
(suggesting that "any model of the settlement decision is also at least implicitly a model
of the selection of cases for trial").

43 E.g., George L. Priest & Benjamin Klein, The Selection ofDisputes for Litigation,
13 J. LEGAL STUD. 1, 17-20 (1984).
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assumptions, lead to predictions of extremely high (or low, depending on the
perspective) win rates.44

A second approach is to compare outcomes in arbitration to outcomes in
litigation. A business win rate of over ninety percent in arbitration does not
show that arbitration is unfair if the win rate for comparable cases in court is
similar.45 But doing a proper comparison can be difficult.46 Certainly, care
must be taken to ensure that the types of cases are reasonably comparable, as
well as to control for other differences between arbitration and litigation,
such as the greater use of summary judgment and other dispositive motions
in litigation.47

Studies of win rates in consumer arbitrations show various degrees of
consumer and business success. Two studies conducted by the AAA of its
consumer arbitration caseload in 2006 and 2007 found that consumer
plaintiffs won 48% of the awarded cases they brought. 48 The 2007 study
found that business claimants won 74% of the awarded cases they brought.49

Most of the data on outcomes in consumer arbitration have come from
studies conducted on the NAF's caseload.50 Unusual among the leading

44 Id. at 24-29; see also, e.g., Luke Froeb, The Adverse Selection of Cases for Trial,
13 INT'L REv. L. & EcON. 317 (1993); Keith N. Hylton, Asymmetric Information and the
Selection ofDisputes for Litigation, 22 J. LEGAL STUD. 187 (1993).

45 See RUTLEDGE, GOOD DEAL, supra note 6, at 11 ("Studies of debt collection
actions in major cities reveal[] that the lender typically wins between 96% and 99% of
the time, right in line with the lender win-rate data cited in the Public Citizen Report.");
SEARLE CIVIL JUSTICE INST., supra note 11, at 4-5.

46 E.g., Stephen J. Ware, The Effects of Gilmer: Empirical and Other Approaches to
the Study of Employment Arbitration, 16 OHIO ST. J. ON Disp. RESOL. 735, 755-56
(2001); W. Mark C. Weidemaier, From Court-Surrogate to Regulatory Tool: Re-
Framing the Empirical Study of Employment Arbitration, 41 U. MICH. J.L. REFORM 843,
852-56 (2008).

47 Lewis Maltby, Employment Arbitration: Is It Really Second Class Justice?, DIsp.
RESOL. MAG., Fall 1999, at 23, 23-24; Weidemaier, supra note 46, at 853.

48 AAA, 2007 Caseload Analysis, supra note 35, at 1; AAA, 2006 Caseload
Analysis, supra note 36, at 135.

49 AAA, 2007 Caseload Analysis, supra note 35, at 1.
50 On July 14, 2009, the Minnesota Attomey General brought suit against the NAF,

alleging fraud and deceptive practices. Compl., Minn. v. Nat'l Arbitration Forum, Inc.,
No. 27-CV-09-18550 (Minn. Dist. Ct. July 14, 2009), available at
http://www.ag.state.mn.us/PDF/PressReleases/SignedFiledComplaintArbitrationCompan
y.pdf. NAF entered into a consent judgment on July 17, 2009, agreeing permanently to
stop administering new consumer arbitrations. Minn. v. Nat'l Arbitration Forum, Inc.,
No. 27-CV-09-18550, Consent Judgment, at 1 3, (Minn. Dist. Ct. July 17, 2009),
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arbitration providers, 51 NAF's consumer caseload consisted almost
exclusively of debt collection actions, the majority brought by a single credit
card company.52 Although there is some disagreement on how to treat cases
dismissed before an award,5 3 studies consistently showed a high win rate for
business claimants in NAF arbitrations, ranging from 67.9% to over 99%.54
By comparison, the win rate for consumer claimants before the NAF was
much higher than the win rate for consumer respondents, although again
studies disagree over the actual win rate (with reports ranging from 37.2% to
65.5%).55 Moreover, consumers brought only a handful of NAF arbitrations
each year.56

available at http://pubcit.typepad.com/files/nafconsentdecree.pdf.
51 By comparison, see the AAA consumer caseload described infra Part V.A. 1; see

also W. Mark C. Weidemaier, The Arbitration Clause in Context: How Contract Terms
Do (and Do Not) Define the Process, 40 CREIGHTON L. REv. 655, 674 (2007) (reporting
that 98.7% of JAMS consumer arbitrations from 2003-2006 were brought by the
consumer as claimant, as compared to 0.4% of NAF consumer arbitrations during the
same period).

52 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 15 ("all but 15 of the 33,948
cases are labeled 'collection' cases"); id. at 17 ("MBNA's NAF arbitration cases,
including those filed by debt buyers who purchased MBNA accounts, totaled 18,101 and
represented 53.3 percent of the NAF California cases.").

53 Compare Nielsen et al., supra note 26, at 1 (including dismissals with cases in
which consumers prevailed outright) with PUBLIC CITIZEN, ARBITRATION DEBATE TRAP,
supra note 6, at 10-11 (arguing that dismissals before an arbitrator is appointed "can
hardly be used as evidence of the fairness of NAF arbitration," and that dismissals after
an arbitrator is appointed might have resulted from "any number of manipulative
reasons" and should not be counted as consumer wins).

54 Fellows, supra note 25, at 32 (business claimants "prevail in 77.7% of the cases
that reach a decision"); Nielsen et al., supra note 26, at 1 (businesses prevailed in 67.9%
of NAF arbitrations either heard by an arbitrator or dismissed); PUBLIC CITIZEN,
ARBITRATION TRAP, supra note 6, at 15 (stating that in 19,294 cases in which an

arbitrator was appointed, the business won in 18,091 (or 93.8%)); Answers and
Objections of First USA Bank, N.A. to Plaintiffs Second Set of Interrogatories, Ex. 1,
Bownes v. First U.S.A. Bank, N.A., Civ. Action No. 99-2479-PR (Ala. Cir. Ct. 2000),
available at http://www.publicjustice.net/Repository/Files/McQuillanExhibit_16-19.pdf
(last visited Feb. 2, 2010) [hereinafter First USA Interrogatory Answers] (bank prevailed
in 19,618 NAF arbitrations, while credit cardholder prevailed in 87).

55 ERNST & YOUNG, supra note 27, at 9 (indicating a win rate for consumer

claimants of 54.6%); Fellows, supra note 25, at 32 (indicating a win rate for consumer
claimants of 65.5%); PUBLIC CITIZEN, ARBITRATION DEBATE TRAP, supra note 6, at 10
(indicating a win rate for consumer claimants of 37.2%).

56 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 15 (reporting that 0.35% of

all NAF arbitrations involved consumer claimants).
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Monetary Recoveries. A frequent criticism of studies of win rates in
arbitration and litigation is that the usual way of measuring party wins is too
simplistic. In many studies, a claimant "win" is defined to include any case in
which the claimant was awarded some amount of money, while a respondent
''win" is defined to include only cases in which the respondent is held liable
for zero damages.57 Such an approach may understate the number of
respondent wins and overstate the number of claimant wins because a
claimant with a strong claim for a large amount is treated as "winning" even
if awarded an amount that is far less than the claim is worth.58

But it is difficult to value claims for purposes of empirical research.
Ordinarily, researchers do not have complete information about the claims,
and, even if they do, it would be extremely difficult to evaluate objectively
how much a claim is worth at the time it is brought. As a result, some studies
have used the amount sought by the claimant as a proxy for the value of the
claim, calculating the amount awarded as a percentage of the amount
claimed. 59

Even this approach, which uses the amount claimed as a proxy for the
value of the claim, is difficult to implement. First, plaintiffs in court often do
not demand a specific amount in any court filing; they may simply plead that
the minimum jurisdictional amount is satisfied. Arbitration would seem to be
less subject to this problem because arbitration fees are typically based on the
amount of compensatory damages sought.60 But even in arbitration, as
discussed below, determining a single dollar amount claimed can be
difficult. 61

Second, in both settings, merely because a party claims a particular
amount does not mean that the claim is worth that amount. Plaintiffs may
seek amounts of damages that they have only a small likelihood of

5 E.g., AAA, 2006 Caseload Analysis, supra note 36, at 135.
58 Rutledge, Whither Arbitration?, supra note 6, at 557. That said, as discussed infra

text accompanying note 62, the fact that the claimant recovered a small percentage of the
amount claimed does not necessarily mean that the outcome was somehow incorrect. See
PUBLIC CITIZEN, ARBITRATION DEBATE TRAP, supra note 6, at 12 (asserting that
definition of claimant "win" is "unreliable" when it classifies a "claimant who sought
$50,000 and received only $5" as a win for claimant). Whether that is so depends not
merely on the amount of the claim, but also on the strength of the claim.

59 E.g., Lewis L. Maltby, Private Justice: Employment Arbitration and Civil Rights,
30 COLUM. HUM. RTS. L. REv. 29,48 (1998).

60 See infra Part III.
61 See infra Part V.A.2.
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recovering. 62 The value of such a claim can be much less than the amount
sought. Indeed, the fact that a plaintiff does not recover such an amount does
not necessarily mean the process failed; rather, it can mean that the process
worked properly.

Third, the incentives of the parties to claim damages differ depending on
whether a party is litigating or arbitrating a dispute. In court, subject to
credibility constraints, the plaintiffs incentive is to claim more, rather than
less, in damages. Court filing fees are a flat amount that does not increase
with the amount claimed.63 Meanwhile, claiming higher damages amounts
may increase the amount the plaintiff recovers. Experimental studies have
found that the amount sought by a plaintiff-even if ridiculously large--can
act as an anchor and increase the amount of damages awarded by a mock
jury. 64 By comparison, because of the way arbitration fees are structured, the
claimant in arbitration often has to pay more to claim more. 65 As a result,
amounts claimed in arbitration may be more realistic than amounts claimed
in court.66 If so, this complicates comparisons between arbitration and
litigation, because a higher percentage recovery in arbitration may be due to
more realistic amounts claimed rather than any difference in the amount
awarded. 67

A few studies have examined amounts awarded in consumer
arbitrations. 68 The CDRI found that the mean amount awarded in a sample of
California cases administered by six different providers (including the AAA)
was $33,112, while the median award was $7615.69 But data were available

62 This is the case even if the plaintiff has a meritorious claim because some
elements of the plaintiff s damages recovery may be highly uncertain.

63 Drahozal, supra note 14, at 736-37.
64 E.g., Gretchen B. Chapman & Brian H. Bornstein, The More You Ask For, the

More You Get: Anchoring in Personal Injury Verdicts, 10 APPLIED COGNITIVE PSYCHOL.
519, 526-27 (1996). See generally Christopher R. Drahozal, A Behavioral Analysis of

Private Judging, 67 LAW & CONTEMP. PROBS. 105, 110-11 & n.28 (2004) (describing
studies).

65 Drahozal, supra note 64, at 129.
66 Id. In addition, parties may be subject to countervailing (or reinforcing) incentives

to the extent the success rate in arbitration varies depending on the amount sought.
6 7 See CHRISTOPHER R. DRAHOZAL, COMMERCIAL ARBITRATION: CASES AND

PROBLEMS 7 (2d ed. 2006).
68 By comparison, many more studies of employment arbitration report the amounts

of awards, including some that report the amount awarded as a percentage of the amount
claimed. See infra App. 2.

69 CALIFORNIA DISPUTE RESOLUTION INST., supra note 28, at 20.
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on the amount awarded in only 540 of the 2175 cases in the sample,
"limit[ing] this study's utility for the purposes of informing policy." 70

Navigant Consulting found that the arbitrator reduced the amount of the
business's claim in 16.4% of the NAF arbitrations studied, with a median
reduction of $636 and a median percentage reduction of 8.6%.71 In the
remaining 83.6% of the cases, presumably the business was awarded the full
amount claimed. According to data presented by Public Citizen, NAF
arbitrators who decided more than 100 cases in California awarded
businesses 92.4% of the total amount they sought. 72 Note that Public Citizen
apparently included amounts sought by businesses in cases in which the
consumer prevailed outright (that is, in which the business recovered
nothing) in the total amount sought. 73

Repeat-Player Effect. Unlike judges, arbitrators get paid only when
selected to arbitrate a dispute. This economic reality of arbitration has given
rise to fears of "repeat-arbitrator bias"-the view that arbitrators will decide
cases in favor of the repeat player, which is the party more likely to be in a
position to appoint the arbitrator to serve again.74 In consumer arbitration,
consumers are unlikely to be repeat players (although their attorneys may
be).7 5 Thus, the fear is that arbitrators will tend to favor businesses in the

70 Id. at 18.
71 Nielsen et al., supra note 26, at 3.
72 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 16 (those arbitrators

awarded businesses $185,479,341 of $200,736,495 sought).
73 Navigant used the same dataset as Public Citizen, see Nielsen et al., supra note

26, at 1, and Navigant's reported reductions otherwise would be much too small relative
to the amounts of the awards.

74 E.g., Richard M. Alderman, Pre-Dispute Mandatory Arbitration in Consumer
Contracts: A Call for Reform, 38 Hous. L. REv. 1237, 1256 (2001); David S. Schwartz,
Enforcing Small Print to Protect Big Business: Employee and Consumer Rights Claims in
an Age of Compelled Arbitration, 1997 Wis. L. REv. 33, 60-61; see also PUBLIC CITIZEN,
ARBITRATION DEBATE TRAP, supra note 6, at 24-26. In addition to concerns that
arbitrators might be biased in favor of repeat businesses, the same argument is directed at
arbitration providers. E.g., Arbitration Fairness Act, H.R. 1020, 111th Cong. § 2(4)
(2009) (finding that "[p]rivate arbitration companies are sometimes under great pressure
to devise systems that favor the corporate repeat players who decide whether those
companies will receive their lucrative business").

75 Budnitz, supra note 19, at 138 n.22; Carrie Menkel-Meadow, Ethics Issues in
Arbitration and Related Dispute Resolution Processes: What's Happening and What's
Not, 56 U. MIAMI L. REv. 949, 956 (2002). Compare Samuel Estreicher, Saturns for
Rickshaws: The Stakes in the Debate over Predispute Employment Arbitration
Agreements, 16 OIO ST. J. ON DIsP. RESOL. 559, 566 (2001) ("[T]he real repeat players
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hopes of being selected for future cases more frequently. More broadly,
commentators have expressed concerns about what might be called "repeat-
player bias" (rather than repeat-arbitrator bias)-bias that results from
businesses structuring the dispute resolution process in their favor.76

Several factors may reduce the likelihood or consequences of repeat-
arbitrator or repeat-player bias. First, arbitration providers, as well as
individual arbitrators, may seek to maintain a reputation for fair and unbiased
decision making.77 Such reputational constraints may reduce the risk that
repeat-arbitrator or repeat-player bias will occur. Second, even if arbitrators
and arbitration providers have an incentive to make decisions that businesses
want, it is not necessarily the case that those decisions will be unfavorable to
consumers. As Gordon Tullock explains, while "a bias toward the retailer
might be the arbitrator's profit-maximizing course of action," it might not be.
Instead, "the retailer might be interested in his general reputation and want an
arbitrator who was either impartial or, for that matter, actually
procustomer."78 For example, even though the workers at return desks are
employed by the retailer to resolve disputes with customers who are seeking
to return goods for a refund, "their usual reaction is not one of making a fair
judicial decision between themselves and [the customer] but of giving [the
customer] every benefit of the doubt."79

In the consumer context, Public Citizen has argued that debt collection
arbitration before the NAF is affected by repeat-arbitrator bias. It cites both
anecdotal reports80 and evidence that the arbitrators most commonly

in arbitration are not the parties themselves but the lawyers involved.") with Lisa B.
Bingham, Employment Arbitration: The Repeat Player Effect, 1 EMP. RTs. & EMP. POL'Y
J. 189, 198-99 (1997) (stating that "there is reason to believe that most individual
members of the plaintiffs' bar may never successfully emerge as repeat players in
employment arbitration").

76 Lisa B. Bingham, Control Over Dispute-System Design and Mandatory
Commercial Arbitration, 67 LAW & CONTEMP. PROBs. 221, 231-39 (2004); Lisa B.
Bingham, Self-Determination in Dispute System Design and Employment Arbitration, 56
U. MIAMI L. REv. 873, 889-92 (2002) [hereinafter Bingham, Self-Determination].

77 Christopher R. Drahozal, "Unfair" Arbitration Clauses, 2001 U. ILL. L. REv. 695,
769-70; see also Weidemaier, supra note 51, at 661-62 (arguing that arbitration
providers may "confer legitimacy" by "adopt[ing] or enforc[ing] due process or 'fairness'
rules").

78 GORDON TULLOCK, TRIALS ON TRIAL: THE PURE THEORY OF LEGAL PROCEDURE

127-28 (1980).
79 Id at 128.
80 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 30-32; PUBLIC CITIZEN,

ARBITRATION DEBATE TRAP, supra note 6, at 24-25.

858

[Vol. 25:4 20101



AN EMPIRICAL STUDY OF AAA CONSUMER ARBITRATIONS

appointed by the NAF are more likely to rule in favor of business claimants
than other arbitrators. 8 '

In the employment context, although several studies have identified a
repeat-player effect, they have not found evidence of repeat-player bias. For
example, employees win less often against repeat businesses-businesses
that arbitrate on a repeat basis-than against non-repeat businesses. This
repeat-player effect might be due to repeat-arbitrator or repeat-player bias,
but it might also be due to better screening of cases by repeat businesses,
who are more accustomed to dealing with disputes than non-repeat
businesses. If repeat businesses are more likely to settle weak claims than
non-repeat businesses, they will have a higher win rate in cases that go to an
award than non-repeat businesses.

For example, in a study of 270 AAA employment arbitration awards
from 1993 and 1994, Lisa Bingham found that employees won some relief in
63% of all awards in cases they brought, but won some relief in only 16% of
awards against repeat employers. 82 Similarly, employees recovered 48% of
their amount claimed against non-repeat employers, but only 11% of their
amount claimed against repeat employers. 83 Bingham's results from a
subsequent study of 203 AAA employment awards from 1993 to 1995 were
similar.84 But Bingham's evidence indicated that the repeat-player effect was
a result, not of repeat-arbitrator or repeat-player bias, but of differences in the
cases arbitrated.85 The same is true of yet another study by Bingham, this one
co-authored with Shimon Sarraf, which examined AAA employment awards

81 PUBLIC CrrIZEN, ARBITRATION TRAP, supra note 6, at 16.
82 Bingham, supra note 75, at 189-90 (defining repeat employer as one involved in

more than one case in her sample).
83 Id. at 213. For discussions of methodological issues in Bingham's studies, see

Sherwyn et al., supra note 13, at 1570.
84 Lisa B. Bingham, Unequal Bargaining Power: An Alternative Account for the

Repeat Player Effect in Employment Arbitration, IRRA 50TH ANN. PROC. 33, 38-39
(1998) [hereinafter Bingham, Unequal Bargaining Power]; Lisa B. Bingham, On Repeat
Players, Adhesive Contracts, and the Use of Statistics in Judicial Review of Employment
Arbitration Awards, 29 McGEORGE L. REv. 223, 223 (1998); see also Lisa B. Bingham,
An Overview of Employment Arbitration in the United States: Law, Public Policy and
Data, N.Z. J. INDUSTRIAL REL., June 1998, at 5, 15 (reporting an employee win rate of
25.0% in cases with a repeat arbitrator as compared to an employee win rate of 55.5% in
cases with a non-repeat arbitrator).

85 Bingham, Unequal Bargaining Power, supra note 84, at 39-40. Bingham found
that "[r]epeat player employers get to arbitration based on an implied contract stemming
from a personnel manual or employee handbook," cases in which the employee "may
have a substantively weaker legal claim." Id.
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from 1996 and 1997.86 Bingham and Sarraf found an employee win rate of
29% against repeat employers as compared to an employee win rate of 62%
against non-repeat employers. But they found no evidence this was due to
repeat-arbitrator or repeat-player bias. Rather, the repeat-player effect was
likely the result of case screening by employers with in-house dispute
resolution programs. 7 Nonetheless, Bingham's studies continue, incorrectly,
to be cited as evidence of repeat-arbitrator bias.88

Elizabeth Hill found what she described as an "appellate effect" in her
study of 200 AAA employment awards from 1999 to 2000.89 Of the 34 cases
with repeat employers in her sample, 25 (or 74%) involved employers with
an in-house dispute resolution program. The employee win rate in those
cases was substantially below the employee win rate in the other cases in the
sample, and substantially below the win rate in cases involving the other
repeat employers. 90 The differences were not statistically significant, but her

86 Lisa B. Bingham & Shimon Sarraf, Employment Arbitration Before and After the
Due Process Protocol for Mediation and Arbitration ofStatutory Disputes Arising Out of
Employment: Preliminary Evidence that Self-Regulation Makes a Diference, in
ALTERNATE DISPUTE RESOLUTION IN THE EMPLOYMENT ARENA: PROCEEDINGS OF THE
NEW YORK UNIVERSITY 53RD ANNUAL CONFERENCE ON LABOR 303, 320-28 (Samuel
Estreicher & David Sherwyn eds., 2004); see also Bingham, Self-Determination, supra
note 76, at 899-901.

87 Bingham & Sarraf, supra note 86, at 323 tbl.2; see Sherwyn et al., supra note 13,
at 1571 (describing Bingham & Sarraf's results and concluding that "[t]hese results
suggest that the availability of an internal review process and the employer's experience
with employment cases likely explains the repeat player effect. Bingham found no
support for arbitrator bias.").

88 David S. Udell & Rebekah Diller, Access to the Courts: An Essay for the
Georgetown University Law Center Conference on the Independence of the Courts, 95
GEO. L.J. 1127, 1152 (2007) ("[I]n many contexts, arbitrators have been shown to
develop a bias in favor of so-called repeat players.") (citing Lisa B. Bingham,
Employment Arbitration: The Repeat Player Effect, 1 EMP. RTS. & EMP. POL'Y J. 189,
205-10 (1997)).

89 Elizabeth Hill, Due Process at Low Cost: An Empirical Study of Employment
Arbitration Under the Auspices of the American Arbitration Association, 18 OHIO ST. J.
ON DISP. RESOL. 777, 807-08 (2003) [hereinafter Hill, Due Process]; Elizabeth Hill, AAA
Employment Arbitration: A Fair Forum at Low Cost, DISP. RESOL. J., May/July 2003, at
9 [hereinafter Hill, Fair Forum].

90 Hill, Due Process, supra note 89, at 817; Hill, Fair Forum, supra note 89, at 15.
Rather than reporting an employee win rate, Hill reports an employer win-loss ratio-
dividing the number of employer wins by the number of employer losses. For repeat
employers with an in-house dispute resolution program, the employer win-loss ratio was
3.2; for repeat employers without an in-house dispute resolution program, the employer
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sample size was too small for reliable statistical testing.91 Based on her data,
Hill attributes the repeat-player effect to "the selection processes of large
employers' in-house dispute resolution programs," rather than "merely the
by-product of large employers' repeat appearances at arbitration."92 Hill
found no evidence of repeat-arbitrator bias, as there were only two cases in
her sample involving the same arbitrator and employer. 93

Most recently, Alexander Colvin examined a sample of 836 awards in
employment arbitrations administered by the AAA from January 1, 2003 to
September 30, 2006.94 Because the data were from the AAA's disclosures as
required by California law, the cases involved arbitrations "based on
employer promulgated agreements," rather than "individually negotiated
agreements." 95 Colvin found an employee win rate of 13.9% in cases against
repeat employers as compared to an employee win rate of 32.0% in cases
against non-repeat employers, a statistically significant difference. 96 The
employee win rate in cases involving a repeat employer appearing before the
same arbitrator (a "repeat employer-arbitrator pair") was 11.3% as compared
to an employee win rate of 21.2% in cases not involving a repeat employer-
arbitrator pair.97 Colvin then limited the sample to cases with repeat

win-loss ratio was 1.25. For all employers, the employer win-loss ratio was 1.3. Hill, Due
Process, supra note 89, at 817; Hill, Fair Forum, supra note 89, at 15.

91 Colvin, supra note 13, at 428-29 ("Hill did not provide any tests of the statistical
significance of the difference between the in-house program and no in-house program
groups, however a simple chi-square test on the results presented indicates that the
difference is not statistically significant."); see also Sherwyn et al., supra note 13, at 1572
("Of course, samples of thirty-four, twenty-five, and nine are too small to yield reliable
conclusions .... ).

92 Hill, Fair Forum, supra note 89, at 15; see also Hill, Due Process, supra note 89,
at 817.

93 Hill, Due Process, supra note 89, at 814-15; Hill, Fair Forum, supra note 89, at
15. Hill also argues that "the total number of arbitrators on the AAA panel in contrast to
the annual number of arbitrations shows that it is unlikely that any individual arbitrator
would have appeared with sufficient frequency to seek to reward 'repeat player'
employers," pointing out that "[t]here were 560 arbitrators on the AAA's employment
arbitration panel in 1999-2000" and "only 432 awards rendered in 1999 and 410 rendered
in 2000." Hill, Due Process, supra note 89, at 815.

94 Colvin, supra note 13, at 408; see also Alexander J.S. Colvin, Paper Presentation
at the 62nd Annual Conference of Labor, New York University, Employment and
Consumer Arbitration: What Do the Data Show? (June 5, 2009).

95 Colvin, supra note 13, at 419.
96 Id. at 430.

97 Id
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employers. In those cases, the employee win rate was 11.3% in cases with a
repeat-employer arbitrator pair and 14.7% in the rest of the cases. But the
difference was not statistically significant. 98

Overall, the empirical evidence tends to support the existence of a repeat-
player effect, but suggests that the effect may be due to case screening by
repeat businesses rather than repeat-arbitrator or repeat-player bias.

III. AAA CONSUMER ARBITRATION PROCEDURES

For consumer arbitrations administered by the AAA, the starting point
for understanding the arbitration process is the AAA's Supplementary
Procedures for Resolution of Consumer-Related Disputes."9 Under the
AAA's rules, a case is classified as a consumer case when it meets three
requirements. First, it must arise out of "an agreement between a consumer
and a business where the business has a standardized, systematic application
of arbitration clauses with customers . . . ."1oo Second, "the terms and

conditions of the purchase of standardized, consumable goods or services
[must be] non-negotiable or primarily non-negotiable in most or all of its
terms, conditions, features, or choices."10' Third, "[t]he product or service

98 Id. at 430-31.
99 American Arbitration Association, Supplementary Procedures for the Resolution

of Consumer-Related Disputes (Rules Effective Sept. 15, 2005), http://www.adr.
org/sp.asp?id=22014 [hereinafter AAA, Consumer Rules]. In July 2009, the AAA
announced that it was imposing a moratorium on its administration of most consumer
debt collection arbitrations. See American Arbitration Association, The American
Arbitration Association Calls for Reform of Debt Collection Arbitration (July 23, 2009),
available at http://www.adr.org/si.asp?id=5769. The moratorium extends to the following
cases:

[C]onsumer debt collections programs or bulk filings and individual case
filings in which the company is the filing party and the consumer has not agreed to
arbitrate at the time of the dispute and the case involves a credit card bill or, the case
involves a telecom bill or the case involves a consumer finance matter.

American Arbitration Association, Notice on Consumer Debt Collection Arbitrations,
http://www.adr.org/sp.asp?id=36427 (last visited Oct. 27, 2009). The moratorium does
not apply to individual claims brought by other creditors (such as law firms and
accounting firms) against consumers seeking to recover amounts alleged to be owed, or
to cases involving telecom bills, credit card bills, or other consumer finance matters that
the parties agree to arbitrate after a dispute has arisen.

100 AAA, Consumer Rules, supra note 99, R. C-l(a).

101 Id
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must be for personal or household use." 102 The AAA makes the initial
determination of whether a case is a consumer case, subject to
redetermination by the arbitrator.10 3

When a case is designated as a consumer case, the AAA's
Supplementary Procedures for Resolution of Consumer-Related Disputes
generally will apply.104 A central feature of those procedures is their
discounted fee schedule, designed to satisfy the requirement of the Consumer
Due Process Protocol that arbitration be available to consumers at a
reasonable cost.105 For consumer claims administered by the AAA, fees are
based on a three-tiered structure. For claims seeking less than $10,000, the
consumer pays up to $125.106 The full amount is applied toward the
arbitrator's fees and none to the AAA's administrative fees. For claims
seeking between $10,000 and $75,000, the consumer pays up to $375.107
Again, the AAA applies the full amount toward the arbitrator's fees and none
to its administrative fees. For claims over $75,000, the consumer pays
administrative fees based on the regular fee schedule in the AAA
Commercial Rules, and arbitrator's fees based on the arbitrator's usual rates,
with a deposit of one-half the arbitrator's fee due on filing.'08 The consumer

102 Id.; see also JAMS, The Resolution Experts, Consumer Arbitration Policy:
Minimum Standards of Procedural Fairness n. 1 (effective July 15, 2009),
http://www.jamsadr.com/files/Uploads/Documents/JAMS-
Rules/JAMSConsumerMinStds-2009.pdf ("These standards are applicable where a
company systematically places an arbitration clause in its agreements with individual
consumers and there is minimal, if any, negotiation between the parties as to the
procedures or other terms of the arbitration clause. A consumer is defined as an
individual who seeks or acquires any goods or services primarily for personal family or
household purposes.").

103 AAA, Consumer Rules, supra note 99, R. C-l(a) ("The AAA will have the
discretion to apply or not to apply the Supplementary Procedures and the parties will be
able to bring any disputes concerning the application or non-application to the attention
of the arbitrator.").

104 Id
105 National Consumer Disputes Advisory Committee, Consumer Due Process

Protocol, princ. 6 (Apr. 17, 1998), available at http://www.adr.org/sp.asp?id=22019. For
a brief description of the fee structure governing cases brought by a single debt buyer
under a debt collection arbitration program administered by the AAA, see SEARLE CIVL
JUSTICE INST, supra note 11, at 29 app A.

106 AAA, Consumer Rules, supra note 99, R. C-8 ("Fees and Deposits to be Paid by
the Consumer").

107 Idf
108 Id If, however, the arbitration agreement provides for the consumer to pay a
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may seek a deferral or waiver of the administrative fees on a showing of
financial hardship and request an arbitrator who is willing to serve pro
bono.109

Under the AAA's rules, the business is responsible for paying all the
administrative fees and the remaining arbitrator's fees for small consumer
claims, both for claims brought by the consumer as well as claims brought by
the business. For claims of $10,000 or less, the business pays $750 in
administrative fees and an additional $200 if a hearing is held.o10 In addition,
the business is responsible for the remaining $125 in arbitrator's fees.Ill For
claims seeking between $10,000 and $75,000, the business pays $950 in
administrative fees and $300 if a hearing is held. 112 In addition, the business
is responsible for the remaining $375 in arbitrator's fees.1? For business
claims seeking over $75,000, the business pays administrative fees based on
the regular fee schedule in the AAA Commercial Rules, and arbitrator's fees
based on the arbitrator's usual rates. 114

Beyond the fee structure, a number of other features of the AAA
Consumer Rules are also worth noting. Even though the parties have agreed
to arbitrate, a party retains the right to seek relief in small claims court

lower share of the costs than otherwise would be applicable, the lower contractual
amount controls.

109 American Arbitration Association, Administrative Fee Waivers and Pro Bono
Arbitrators, www.adr.org/sp.asp?id=22040 ("Pro Bono Service by Arbitrator") ("A
number of arbitrators on the AAA panel have volunteered to serve pro bono for one
hearing day on cases where an individual might otherwise be financially unable to pursue
his or her rights in the arbitral forum.").

110 AAA, Consumer Rules, supra note 99, R. C-8 ("Fees and Deposits to be Paid by
the Business: Administrative Fees"). On January 1, 2010, the AAA updated the fee
schedule for consumer arbitrations. See American Arbitration Association,
Supplementary Procedures for the Resolution of Consumer-Related Disputes (Fees
Effective Sept. 15, 2005), available at http://www.adr.org/sp.asp?id=22014. The fees
described in the text are those applicable during the time period we studied.

Ill AAA, Consumer Rules, supra note 99, R. C-8 ("Fees and Deposits to be Paid by
the Business: Arbitrator Fees").

12 Id. R. C-8 ("Fees and Deposits to be Paid by the Business: Administrative
Fees").

113 Id. R. C-8 ("Fees and Deposits to be Paid by the Business: Arbitrator Fees").
114 1d. R. C-8 ("Fees and Deposits to be Paid by the Business: Administrative

Fees"); see American Arbitration Association, Commercial Arbitration Rules and
Mediation Procedures, COMM. ARB. R-49 & R-51 (amended and effective Sept. 1, 2007),
available at http://www.adr.org/sp.asp?id=36094 [hereinafter AAA, Commercial Rules].
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instead.115 In most cases, the entire proceeding is to be conducted on an
expedited basis."' 6 The AAA appoints the arbitrator from its consumer panel,
subject to the parties' right "to submit any factual objections to that
arbitrator's service."" 7 For claims seeking $10,000 or less, the default rule is
that the case will be resolved on the basis of documents only." 8 Either party
may request a telephone or in-person hearing, however.11 9 Likewise, the
arbitrator may hold a telephone or in-person hearing if he or she decides one
is necessary. For claims seeking over $10,000, the default rule is that the
arbitrator will hold either a telephone or in-person hearing unless the parties
agree otherwise. 120 The arbitrator's award "shall be in writing,"'21 and in
making the award "[t]he arbitrator may grant any remedy, relief or outcome
that the parties could have received in court."1 22

IV. RESEARCH METHODOLOGY

This Part describes the research methodology of this study. It begins by
outlining the research questions of interest, and then describes the case file
sample and other data sources.

115 AAA, Consumer Rules, supra note 99, R. C-l(d); see Consumer Due Process
Protocol, supra note 105, princ. 5.

116 E.g., AAA, Consumer Rules, supra note 99, R. C-1(b) ("The Expedited
Procedures will be used unless there are three arbitrators."), C-2(b), C-4, C-6, & C-7(a);
see Consumer Due Process Protocol, supra note 105, princ. 8 ("Reasonable Time
Limits").

117 AAA, Consumer Rules, supra note 99, R. C-4; see Consumer Due Process
Protocol, supra note 105, princ. 3 ("Independent and Impartial Neutral: Independent
Administration") and princ. 4 ("Quality and Competence of Neutrals").

118 AAA, Consumer Rules, supra note 99, R. C-5.
119 Consumer Due Process Protocol, supra note 105, princ. 12 ("Arbitration

Hearings").
120 AAA, Consumer Rules, supra note 99, R. C-6.
121 Id. R. C-7(b); see Consumer Due Process Protocol, supra note 105, princ. 15

("Arbitration Awards").
122 AAA, Consumer Rules, supra note 99, R. C-7(c); see Consumer Due Process

Protocol, supra note 105, princ. 14 ("Arbitral Remedies").
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A. Research Questions: Costs, Speed, and Outcomes of AAA
Consumer Arbitrations

We examine a variety of aspects of the AAA consumer arbitration
caseload in this article. Our focus is on the AAA arbitration process itself,
rather than on comparing arbitration to litigation.

First, we describe the general characteristics of AAA consumer
arbitration cases, as reflected in the case file sample. Which cases are more
common-cases brought by consumers or cases brought by businesses? How
much do claimants seek? What types of businesses are claimants or
respondents in consumer arbitrations? To what extent are cases resolved ex
parte-that is, without one party (presumably the consumer) participating?
What proportion of arbitration cases are resolved by an award?

Second, we consider the costs of consumer arbitration, in particular the
arbitrator's fees and the AAA's administrative fees. The AAA's arbitration
rules set out the basic framework, subject to the arbitrator's power to
reallocate fees in the award. 123 To what extent do arbitrators use that power,
and how does it affect the amount of arbitrator's fees and administrative
costs that are assessed to consumers? Moreover, how does the amount of
arbitration fees compare to the amounts sought in arbitration?

Third, we look at the speed of the arbitration process-how long does it
take to resolve a case from filing to award? How does the speed of the
process compare for consumer claimants and business claimants? How does
the speed of the process compare for cases resolved on the basis of
documents as opposed to telephone and in-person hearings?

Fourth, we examine various measures of outcomes in arbitration-in
particular, consumer and business win rates, compensatory damage awards,
and compensatory damage awards as a percentage of the amount claimed.
How do consumers and businesses fare in arbitration under each of these
measures? To what extent do arbitrators also award attorneys' fees, punitive
damages, and interest to prevailing parties? Do outcomes differ in cases in
which consumers are represented by an attorney as compared to cases in
which they proceed pro se? Is there any evidence of a repeat-player effect,
with repeat businesses faring better in arbitration than non-repeat businesses?
If so, is the repeat-player effect due to bias in favor of repeat businesses or is
it due to case screening by repeat businesses?

123 See supra Part III.
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B. Data & Methodology

Our primary dataset, which we refer to as the "case file sample," consists
of 301 AAA consumer arbitration cases closed by an award between April
2007 and December 2007.124 The cases in the case file sample were drawn
from a broader AAA dataset consisting of all consumer arbitration cases
coded as closed from 2005 through 2007. We reviewed all 313 consumer
cases that were awarded from April through December 2007,125 the period
for which files were still available under AAA file retention policies.126 We
excluded the following cases from the case file sample: two cases from April
2007 for which the files had by accident been prematurely destroyed: one
case for which the case file could not be located; two cases that had been
reopened; and seven cases that were improperly labeled as awarded
consumer cases in the original AAA dataset. The case file sample consists of
the remaining 301 cases.

We then coded those cases for approximately 200 variables that describe
various aspects of the arbitration process, including: the identity and
characteristics of the parties; the identity of the parties' representatives, if
any; the AAA office and case manager that administered the case; the type of
case and amounts claimed; key dates in the arbitration process; hearing

124 In September 2007, the AAA began administering a program of debt collection
arbitrations filed by a single buyer of consumer debt. The first awards under the program
were issued in March 2008. This article does not deal with these awards because they
were issued after the time period studied. For a preliminary analysis of these cases, see
SEARLE CIVIL JUSTICE INST., supra note 11, at 13-20.

125 In addition to these 313 consumer case files, the AAA included in its broader
dataset thirty-two cases in which students challenged the cancellation of test scores.
Because those cases were different in kind from the other consumer cases in the case file
sample, in that they revolved around the cancellation of test scores and involved no claim
for damages, we excluded those cases from the case file sample.

126 Under AAA file retention policies, awarded case files are retained for fifteen
months after the date the file is closed, and all other case files (e.g., files for settled cases
and cases dismissed by the parties) are retained for six months after the date they are
closed. The AAA informs parties of these document retention policies in its
correspondence notifying them of the closing of the case file. See, e.g., Letter from
Elizabeth Cominole, Case Manager, American Arbitration Association to Richard E.
Molan & Mark T. Broth (May 20, 2008), available at http://aaup-unh.org/wp-
content/uploads/2009/02/arbitration.pdf ("[I]t is the AAA's policy to retain awarded
cases for a maximum period of fifteen (15) months from the date of the transmittal letter.
Therefore, please take note that the above referenced case file will be destroyed 15
months from the date of this letter.").
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information (including the type and location of the hearing); amounts
awarded, if any; and the fees paid to the AAA and the arbitrator.

We double-checked our work using the original case files. Finally, we
corrected any inconsistencies across and within the variables. Once the data
were cleaned, we aggregated variables for multiple parties into single
claimant and respondent variables to use in the data analysis below.

The case file sample is subject to several possible selection biases. First,
the case file sample is limited to consumer arbitrations administered by the
AAA. Arbitrations arising out of clauses that specify other arbitration
providers are not included in the case file sample. To the extent providers
differ in how they administer cases, or in the types of cases or businesses
they attract, the case file sample will not be representative of all consumer
arbitrations. In particular, businesses that seek to avoid application of the
Consumer Due Process Protocol would presumably be less likely to provide
for AAA arbitration. As a result, arbitrations arising out of clauses drafted by
such businesses will be less likely to be included in the case file sample.

Second, the case file sample is limited to AAA consumer arbitrations
giving rise to an award in the last nine months of 2007. Moreover, due to
constraints on the availability of original case files and time constraints in
collecting the data,127 the time period covered by the cases is not a full
calendar year. We know of no reason why awards from the nine months
studied would differ from other periods of similar length, and no reason why
awards from 2007 would differ from awards in nearby years. One
consequence of the time period studied is that it necessarily limits the
number of cases in the case file sample.

In addition to the case file sample, when possible, we also used a larger
dataset ("AAA consumer dataset") comprising all 3220 AAA consumer cases
closed between 2005 and 2007.128 The AAA maintains this dataset in the
ordinary course of its business, collecting data for its internal purposes on
some, but not all, of the variables in which we are interested. Case managers
collect and enter the information in the AAA consumer dataset to track case
progress and to make sure the parties are charged the correct fees. Because
the AAA consumer dataset is used on an ongoing basis, the AAA updates the

127 Our ability to examine older case files was limited by the AAA's document
retention policy, described supra note 126. Our ability to examine newer case files was
limited by time and resource constraints in completing data collection for this study.

128 Before using the AAA consumer dataset in this study, we excluded the cases
identified in the file review that were not consumer arbitrations or not currently closed, as
well as the cases in which students challenged the cancellation of test scores.
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data as case information changes.129 Moreover, case managers tend to focus
on the information they need to monitor the case. As a result, data central to
the AAA's operations, such as the names of the parties, the key dates in the
case, and the total fees charged to all parties are more likely to be entered
consistently than other data on the case.

Because the AAA consumer dataset was updated by many different case
managers at different times, we expected the coding of certain variables to be
somewhat inconsistent. To determine the degree of that inconsistency, we
compared the data we collected for the 301 cases in the case file sample to
the data the AAA maintained for those same 301 cases in the AAA consumer
dataset.

Certain information was almost completely consistent between the AAA
consumer dataset and the case file sample. For example, distinguishing
between businesses and consumers is always possible, which made it
reasonably straightforward to identify the type of business involved. Further,
cases were consistently coded as either awarded or non-awarded, although it
was not possible to verify whether the non-awarded cases were properly
coded as settled or withdrawn.

Other information is less accurate, but is still reasonably reliable.
Because of the way information was entered into the AAA consumer dataset,
it was not always possible to distinguish claimants from respondents.
However, in 295 out of the 301 cases (98.0%), the claimant was the first
listed party and could be reliably identified. In 6 of 301 cases (2.0%) we
could not correctly categorize the parties as claimants or respondents by
using the order of appearance. Further, the key dates seem reasonably
accurate. The AAA did not enter the date a case was filed, instead using the
date the case was assigned in its system. We could not determine the
assignment date in our review of the files, but instead recorded the filing
dates. The differences between the filing and assignment dates averaged 5.2
days with a median of 1 day. Although we could not verify the date the AAA
administratively closed a case, we were able to determine the award dates.
For the cases in the case file sample, the award date entered by the AAA was
different from the closed date in 14 cases (4.7%). The differences for these
14 cases had a mean of 17.5 days and a median of 1 day. The differences
were likely due to minor clerical errors and the fact that, on occasion, a case

129 For example, the recorded information on the case manager responsible for the
case was changed whenever a new case manager was assigned to the case. Thus, the
name of the case manager recorded in the dataset is the name of the case manager with
responsibility for the case at the time the case was closed.
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manager recorded the date of a partial award rather than the date of the final
award.

We also find similar accuracy in the identification of claims for $75,000
or less and claims of more than $75,000. Of the 301 cases, 13 (4.3%) differed
in their categorization. Less consistent is the association of exact AAA
administrative fee amounts with each party. For the first party, the AAA
administrative fees recorded were different 33 out of 301 times (11.0%) and
for the second party they were different 40 out of 301 times (13.3%). As
mentioned above, the sums of the AAA administrative fees were consistent,
however.

Finally, the amount claimed and the amount awarded were much less
consistent than the other data we compared. 130 Specifically, the amount
sought by the first party listed in the AAA consumer dataset differed in 59
out of 301 cases (19.6%) between the AAA consumer dataset and the case
file sample. In many of these cases, it appeared that the parties or the AAA
case managers included attorneys' fees, interest, punitive damages, or other
damages together with the compensatory damages sought in a single amount
claimed. Or it is possible that the case managers entered the amount claimed
by a different party. The amount sought by the second party listed (the
majority of which were counterclaims) was entered differently in 39 out of
301 cases (13.0%). In most of the 301 cases, however, the second party did
not assert a claim. In those cases in which the second party did assert a claim,
the data were entered differently in 34 out of 48 cases (70.8%).

The inconsistencies in award amounts are similar. The amount of
compensatory damages awarded to the first party listed differed in 88 out of
the 301 cases (29.2%) between the AAA consumer dataset and the case file
sample. In many of these cases, the parties or the AAA case managers
combined the compensatory damages awarded with the amount of attorneys'
fees, interest, punitive damages, or other damages awarded. In other cases,
the case managers entered the amount awarded to a different party or did not
enter the amount awarded at all. The amounts of compensatory damages
awarded to the second party listed (the majority of which were from
counterclaims) were entered differently in 31 out of 301 cases (10.3%).
Again, however, in most of the 301 cases the second party did not assert a
claim. In those cases in which the second party did assert a claim, the data
were entered differently in 30 out of 48 cases (62.5%).
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parties listed, we discuss the results as they relate to the first two parties.
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Our access to all of the sources of data from the AAA is subject to a non-
disclosure agreement we entered into with the AAA. The non-disclosure
agreement protects the expectations of privacy of the parties to the arbitration
in their contractually specified dispute resolution process. As required by the
non-disclosure agreement, we report aggregate results about the arbitration
process; we do not include any information that might identify a particular
case or party.

V. EMPIRICAL RESULTS: COSTS, SPEED, AND OUTCOMES OF AAA
CONSUMER ARBITRATIONS

This Part sets out our empirical findings, which are based on AAA data
from the 301 cases in the case file sample, supplemented when possible with
data from the 3220 cases in the AAA consumer dataset. Our findings address
the following: (1) general characteristics of the cases in the case file sample;
(2) the costs incurred by the parties in arbitrating their case; (3) the speed of
the arbitration process; and (4) outcomes of AAA consumer arbitrations,
including data on outcomes in cases with pro se consumer claimants and
repeat-player businesses.

A. General Case Characteristics

Because our purpose is to describe comprehensively the AAA's
consumer arbitration caseload, this section gives a general overview of case
characteristics for the 301 cases in the case file sample, supplemented when
possible with data from the AAA consumer dataset.

1. Business Claimants v. Consumer Claimants

In the substantial majority of AAA consumer arbitrations, the consumer
is the claimant.' 3 ' Of the cases in the case file sample, consumers were
claimants in 240 of 301 (or 79.7%) of the cases, while businesses were
claimants in 61 of 301 (or 20.3%) of the cases. Because we can reasonably
rely on the coding accuracy of the AAA consumer dataset for business and
consumer claimants, we used this dataset to verify the case file sample for
this variable. The results from the AAA consumer dataset are similar.

131 Thus, the AAA's consumer caseload more closely resembles the JAMS
consumer caseload than the NAF's caseload, which consists almost exclusively of
arbitrations brought by businesses against consumers to collect debts. See supra Part II.C.
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Assuming, based on our data consistency analysis,132 that the first named
party in that dataset is the claimant, consumers were claimants in 2765 of the
3220 (or 85.9%) of the cases, while businesses were claimants in 455 of 3220
(or 14.1%) of the cases. Figure 1 shows the similarity between the two data
sources.

Figure 1:
Comparison of Claimant Types

100.0% n - -
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Case File Sample (301 Cases)

a Consumer Claimants

AAA Consumer Dataset (3220 Cases)

1 Business Claimants

As a general matter, the types of cases brought by businesses in the case
file sample differed from the types of cases brought by consumers. In most
cases brought by businesses, the business claimants sought payment for
goods delivered or services rendered but usually little else. In contrast, the
issues raised in cases brought by consumer claimants were more diverse,
with consumers asserting claims for non-delivery of goods or services,
claims for breach of warranty for defective goods or services, claims under
state consumer protection acts, claims under federal consumer protection

132 See supra Part IV.B.
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statutes, and the like. Because of these sorts of differences between the cases,
in the rest of our data analysis we examine cases with business claimants
separately from cases with consumer claimants.

2. Amounts Claimed

The amount sought by the claimant is an important variable for several
reasons. First, arbitration fees vary depending on the amount claimed, with
low-cost arbitration available under the AAA's consumer rules for claims
seeking $75,000 or less. Accordingly, in the rest of this analysis we examine
cases seeking $75,000 or less separately from cases seeking more than
$75,000. Second, as discussed above,133 the extent of the AAA's review of
arbitration clauses for compliance with the Due Process Protocol depends on
the amount claimed. Third, empirical studies of arbitration outcomes use the
amount claimed as a rough proxy for the value of the claim.134

But determining the amount claimed turns out to be more difficult than
sometimes assumed. 135 First, claimants sometimes combine various elements
of damages into a single claim amount, which includes not only
compensatory damages, but also interest, punitive damages, and attorneys'
fees. Because the AAA bases its fees only on the amount of compensatory
damages claimed, excluding interest, punitive damages, and attorneys' fees,
we treat those individual items of damages separately as well. In this section,
we include only amounts of compensatory damages sought as the amount
claimed. 136 Moreover, when we categorize results in this Article by the
amount claimed-usually in two categories, $75,000 or less and more than
$75,000-we likewise use the amount of compensatory damages sought in
calculating the amount claimed.

Second, although claimants must specify a claim amount in their demand
for arbitration, 137 some claimants specify the claim amount not as a single
number but as a range of numbers.138 Other claimants specify the amount

133 See supra Part III.
134 See supra Part II.C.
135 E.g., PUBLIC CITIZEN, ARBITRATION DEBATE TRAP, supra note 6, at 12.
136 While claimants often assert a claim for interest, punitive damages, and

attorneys' fees in their demand, rarely do they quantify those claims. For further
discussion, see infra Part V.D.2.

137 AAA, Consumer Rules, supra note 99, R. C-2(a); AAA, Commercial Rules,
supra note 114, R. R-4(a)(i).

138 We discuss here initial claims only, not counterclaims.
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claimed as an inequality, seeking less than or more than a specified amount.
For example, a demand for arbitration might claim damages of between
$10,000 and $75,000, or damages greater than $10,000. Specifying the
amount claimed as a range or inequality ordinarily does not cause problems
for the AAA in determining arbitration fees or in its enforcement of the Due
Process Protocol because the ranges or inequalities typically are tied to the
relevant threshold amounts. 139 For purposes of using claim amounts in our
empirical analysis, however, demands specifying damages as a range or an
inequality are much more problematic.

For business claimants, 1 case out of 61 (1.6% of cases) presented the
claim amount as an inequality. Consumer claimants, however, were more
likely to use inequalities or ranges in their arbitration demand. In 22 cases
out of 235140 (9.4% of cases seeking a monetary amount), consumer
claimants presented the claim amount as an inequality (16 of 22) or bounded
range (6 of 22).

We considered several options for dealing with demands specifying the
claim amount as an inequality or a range. These options included: (1)
dropping all cases specifying a claim amount as a range or inequality from
the case file sample; (2) taking the midpoint of all ranges (treating
inequalities as one end of a range bounded on the other end by the claim
threshold); or (3) using the base number of claim amounts specified as
inequalities and the midpoint for all claim amounts specified as bounded
ranges.

To enhance comparability to the AAA consumer dataset, we used the
third option.141 For claim amounts given as inequalities, we simply ignored
the inequality and used the base amount as the amount of the claim. For
example, if the claim amount was written "greater than $10,000," we used
$10,000 as the claim amount; if the claim amount was written "less than
$75,000," we used $75,000 as the claim amount. 142 For claim amounts given
as bounded ranges, we used the midpoint of the range as the claim amount.
For example, if the claim amount was written as "$10,000 to $75,000," we

139 In consumer cases, arbitration fees are a flat amount within certain ranges (less
than $10,000 and between $10,000 and $75,000), and the threshold for the AAA's
administrative review of clauses for protocol compliance is $75,000.

140 We excluded the five cases seeking non-monetary remedies from these
calculations.

141 The AAA uses the base amount of the inequality in its consumer dataset.
142 Selecting the lower end of the range in cases not specifying the claim amount

will increase the recovery rate discussed below, but the effect should be minimal due to
the small number of cases affected by this choice.
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used $42,500 as the claim amount. Because only 16 cases with consumer
claimants had claim amounts specified as inequalities and only 6 cases had
claim amounts specified as bounded ranges, the choice among the options for
measuring claim amount rarely affected the results.143

Overall, most of the cases in the case file sample involved claims for
$75,000 or less. For business claimants, 95.1% of cases (58 of 61) involved
claims for $75,000 or less. For consumer claimants, 91.5% of cases (215 of
235) involved claims for $75,000 or less, and 39.1% of cases (92 of 235)
involved claims for less than $10,000.

Because the coding of claims as greater than $75,000 and less than or
equal to $75,000 in the AAA consumer dataset is reasonably reliable, we
used that dataset to check these results from the case file sample. Again, the
findings are similar. In the AAA consumer dataset, excluding non-monetary
and unspecified claims, 94.5% of business claimants brought claims of
$75,000 or less (359 of 380 cases). By comparison, 88.5% of consumer
claimants brought claims of $75,000 or less (2190 of 2475 cases).

Consumers tend to seek larger amounts than businesses in AAA
consumer arbitrations. The average claim for business claimants in the case
file sample was $22,037 and the average claim for consumer claimants was
$46,131, a statistically significant difference. 144 There also is a statistically
significant difference in the variance of claim amounts between the two
groups.145 Figure 2, a frequency distribution with equally distributed bins,
shows that almost all business claims fall between $178 and $70,756, with a
short tail. Almost all consumer claims also fall between $178 and $70,756.
However, at least 12 cases fell outside that range, including one 'claim for
$1,200,000. Thus, consumer claims have a longer tail than business claims.

143 Option 1 resulted in higher average claim amounts than either option 2 or option
3. Further, using option 2 rather than option 3 resulted in an average difference of less
than $100 for both business and consumer claimants. The claim amount changes for 1
case with a business claimant and 16 cases with consumer claimants between options 2
and 3.

144 We used a two-group t-test for averages in claims made by business claimants
and consumer claimants excluding non-monetary claims and adjusting for unequal
variances. The t-statistic was -2.9338 (DF = 290.932 and p = 0.0036), allowing us to
reject the null hypothesis that the averages between the two groups were the same.

145 We used a two-group F-test for variances in claims made by business claimants
and consumer claimants excluding non-monetary claims. The f-statistic was 0.0504 (DF
= 60, 234 and p = 0.0000), allowing us to reject the null hypothesis that the variances
between the two groups were the same.
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Figure 2:
Frequency of Amounts Claimed by Consumer and Business Claimants

(Cases =296)

Amount Claimed ($)
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Because the case file sample includes only awarded cases, it is possible
that there are differences in claim amounts between awarded cases and other
types of closed cases. In order to test whether case resolution was related to
claim amounts, we added 46 business cases and 345 consumer cases to the
case file sample.146 The additional cases represent all cases with monetary
claims that were closed between April 2007 and December 2007 in the AAA
consumer dataset. Because the case file sample comprised almost all of the
awarded cases in this time period, the added cases were mostly settled,
withdrawn, or closed in some other way.
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146 We note that the individual claim amounts coded in the AAA consumer dataset
are less reliable than the binary coding for claims of $75,000 or less and claims greater
than $75,000. See supra Part IV.B.
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For business claimants, the average claim was $22,037 for the awarded
cases in the case file sample and $18,313 for all other cases; the difference in
the means is not statistically significant. 147 Claim amounts for consumer
claimants are similar. The average claim was $46,131 for the awarded cases
in the case file sample and $66,367 for all other closed cases. Although the
other closed cases had a slightly higher average claim, the difference
between the two groups is not statistically significant.148

Counterclaims were somewhat rare in the case file sample-only 57 out
of 301 cases (18.9%) involved a counterclaim. Eleven consumer respondents
brought counterclaims: 5 sought compensatory damages of $75,000 or less, 2
sought more than $75,000, and the remaining 4 sought non-monetary relief
or the remedy sought was unspecified. Business respondents were more
likely to bring a counterclaim. The remaining 46 counterclaims were brought
by business respondents: 33 sought compensatory damages of $75,000 or
less, I sought more than $75,000, and the remaining 12 sought non-monetary
relief or the remedy sought was unspecified. Counterclaims were not
recorded consistently in the AAA consumer dataset so a comparison was not
possible.

3. Types ofBusinesses

The types of businesses involved in the cases in the case file sample
included: motor vehicle dealerships, credit card issuers, insurance companies,
home builders, finance companies, mobile home dealers, and real estate
brokers. As shown in Figure 3, the types of companies that were claimants
differed from the types of companies that were respondents. Business
claimants were mostly service providers: home builders (13 of 61, or 21.3%
of the cases), real estate brokers (12 of 61, or 19.7% of the cases), and other
service providers such as law and accounting firms (20 of 61, or 32.8% of the
cases). In contrast, the most common business respondents were motor
vehicle dealerships (66 of 240, or 27.5% of the cases) and insurance/warranty

147 The two-group t-test accounting for unequal variances resulted in t = -0.9056
(DF = 102.497 and p = 0.3673). The variances between the two groups are significantly
different however. The f-statistic was 0.4083 (DF = 45, 60 and p = 0.0021), allowing us
to reject the null hypothesis that the variances between the two groups were the same.

148 The two-group t-test accounting for unequal variances resulted in t = 1.0948 (DF
= 466.817 and p = 0.2741). The variances between the two groups are significantly
different, however, owing to several large claims in cases that were eventually settled.
The f-statistic was 7.4138 (DF = 344, 234 and p = 0.0000), allowing us to reject the null
hypothesis that the variances between the two groups were the same.
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companies (44 of 240, or 18.3% of the cases). The differing types of
businesses reflect the different nature of cases brought by business and
consumer claimants. Businesses were mostly looking to collect fees owed for
services performed while consumers were bringing claims for faulty cars and
faulty products, among others.

Figure 3:
Business Types as a Percent of Total Business Respondents and Total Business Claimants

(Cases = 301)

15.0%

10.0%

5-1

0.0%
Motor Vehicle Mobile Home Home Real Esate Other Service nsuoncel Credit Other Mobile Health Other
Dealerships Dealen Builden Broker; providers Waratles Cards Los Phooes Care Non-Services

Business Types

* Business Respondents A Business Claimants

The entries for business type in the AAA consumer dataset are less
reliable than for the case file sample. However, we generally found the same
business types for business claimants and respondents in both datasets.
Business claimants were mostly service providers: home builders (59 of 455,
or 13.0% of cases), real estate brokers (53 of 455, or 11.6% of cases), and
other service providers such as law and accounting firms (84 of 455, or
18.5% of cases). Common types of business respondents were motor vehicle
dealerships (451 of 2765, or 16.3% of cases) and insurance/warranty
companies (207 of 2765, or 7.5% of cases). Note that in the AAA consumer
dataset, the type of business as a percentage of the total was generally lower
than in the case file sample. This is mostly due to a higher proportion of
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cases involving credit card issuers and other creditors in the AAA consumer
dataset, most of which were closed prior to an award.

4. Ex Parte Proceedings

Of the 301 cases in the case file sample, 26 cases (8.6%) were resolved
on an ex parte basis-that is, they were resolved in the absence of one of the
parties. All 26 cases involved claims of $75,000 or less, and in all 26 cases
the absent party was the consumer. Interestingly, however, not all of the ex
parte cases involved a business claimant. Twenty-two of the ex parte cases
were brought by business claimants. The remaining four cases were brought
against businesses by consumers who then either did not appear at the
hearing or did not submit documents. Three of the four consumers originally
were represented by counsel, who filed the claim but then withdrew from
representing the consumer. Ex parte cases were not recorded in the AAA
consumer dataset, so a comparison was not possible. 149

5. Case Resolutions-Awarded Versus Non-Awarded

The case file sample is limited to awarded cases, so to examine the
frequency of other case resolutions and the relative frequency of awarded
cases we used the AAA consumer dataset. The AAA consumer dataset
consistently categorizes cases into awarded and non-awarded categories.

In cases involving business claimants, 227 (or 49.9%) were resolved by
an award and 228 (or 50.1%) were closed but non-awarded. 150 Of the 227
awarded cases, 214 had claims of $75,000 or less, 9 had claims of more than
$75,000, and 4 sought non-monetary relief or an unspecified remedy. Of the
228 non-awarded cases, 145 had claims of $75,000 or less, 12 had claims of
more than $75,000, and 71 sought non-monetary relief or an unspecified
remedy.

In cases involving consumer claimants, 887 (or 32.1%) were resolved by
an award and 1878 (or 67.9%) were otherwise closed. Of the 887 awarded
cases, 57 had claims of more than $75,000, 793 had claims of $75,000 or

149 As discussed infra Part V.D.2, the number of ex parte awards is likely related to
the win rate for business claimants.

150 The AAA database does distinguish among withdrawn, settled, and
administratively closed cases. However these distinctions are not always accurate
because the AAA relies on the parties to report a settlement or withdrawal. As such, we
distinguished only between awarded and non-awarded cases in our analysis.
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less, and 37 sought non-monetary relief or an unspecified remedy. Of the
1878 non-awarded cases, 228 had claims greater than $75,000, 1397 had
claims of $75,000 or less, and 253 sought non-monetary relief or an
unspecified remedy. Figure 4 below shows the relative differences between
case dispositions by amount claimed.

Figure 4:
Percent of Awarded and Non-Awarded Cases by Claimant Type and Amount Claimed

(Cases = 3220)
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Using the key dates, which were reliably recorded in the AAA consumer
dataset, we were also able to estimate how far in the arbitration process cases
progressed before being resolved. We categorized the procedural stages
using the Assignment Date (the date the case was entered into the AAA's
system), the Arbitrator Assignment Date (the date an arbitrator was
appointed), Hearing Dates (the date or dates of any hearings, including
preliminary hearings), the Hearing Closed Date (the date the hearing, if any,
was declared closed), and the Award Date (the date of the award). Cases
were categorized by the last listed date in the database before the case was
closed. For business claimants, 26.2% (119 out of 455) of the cases were
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closed before an arbitrator was appointed; for consumer claimants, the
percentage was similar (766 out of 2765, or 27.7% of cases). But cases with
consumer claimants were much less likely than cases with business claimants
to be resolved by an award. Figure 5 shows the comparison in case
progression between consumer and business claimants.s15

Figure 5:
Cumulative Percent of All Cases by Procedural Stage by Claimant Type

(Cases = 3220)
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As described above, 152 the AAA has a tiered fee structure based on the
amount of compensatory damages claimed.153 The fees are not based on

151 We note that a small number of cases (1 .1% of cases with business claimants and
1.4% of cases with consumer claimants) have awarded dates but are categorized in the
AAA consumer dataset as settled or otherwise closed. We do not have an explanation for
this seeming discrepancy. It does not, however, materially affect our findings.

152 See supra Part III.
153 AAA, Consumer Rules, supra note 99, R. C-8.
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other amounts such as punitive damages, interest, or attorneys' fees.154 Table
1 summarizes the AAA's fees for consumer cases.

Table 1: AAA Consumer Arbitration Fees

Amount Claimed Fees Owed By Consumer Fees Owed By Business

* $750 in AAA administrative fees
<$10,000 * Half of arbitrator' fees up to $125 * $200 in Case Service Fees if a hearing is held

* Remaining arbitrator's fees (usually $125)

* $950 in AAA administrative fees
$10,000 - $75,000 * Half of arbitrator's fees up to $375 * $300 in Case Service Fees if a hearing is held

* Remaining arbitrator's fees (usually $375)

*AAA administrative fees according to the * AAA administrative fees according to the
Commercial Fee Schedule Commercial Fee Schedule

* Half of arbitrator's fees at usual rates Remaining arbitrator's fees at usual rates

This section describes the amount of arbitration fees assessed, how these
fees are allocated in AAA consumer arbitrations, and how arbitration fees
relate to the amount sought in cases in the case file sample. We have data on
arbitrator's fees and the AAA's administrative fees, but we do not have
comparable data on amounts the parties may have paid to their own
attorneys.' 55 We do not provide comparisons to the AAA consumer dataset
in this section because we were unable to break down the data in analogous
ways.

1. Fees Assessed to Consumers and Businesses

The AAA fee schedule and fee allocations by arbitrators in awards
determine the total amount of fees assessed to consumers and businesses.156

154 
d.

155 Although Elizabeth Hill used awards of attorneys' fees as a proxy for attorneys'
fees paid by the parties (see Hill, Due Process, supra note 89, at 798-99) we do not
believe we have enough data to make reliable statements regarding attorneys' fees paid
by the parties in the case file sample. For further discussion of attorneys' fee awards, see
infra Part V.D.2.

156 In addition, contract provisions on occasion provide that consumers are to pay a
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In this section, we summarize the total amounts of administrative and
arbitrator's fees assessed to consumers and businesses as well as their
respective shares of those fees in the case file sample.157

In cases with business claimants, the business is assessed an average of
$958 in AAA administrative fees and $751 in arbitrator's fees, as shown in
Figure 6. In these same cases, consumers are assessed an average of $215 in
AAA administrative fees and $256 in arbitrator's fees. Thus, on average,
consumer respondents are responsible for 18.3% of total AAA administrative
fees and 25.4% of total arbitrator fees in those cases. At the tail of the
distribution, three consumer respondents were assessed AAA administrative
or arbitrator fees in excess of $1000. All three brought counterclaims of
$75,000 or more.

In cases with consumer claimants, the consumer is assessed an average
of $129 in AAA administrative fees and $247 in arbitrator fees, as shown in
Figure 6. In these same cases, businesses are assessed an average of $1161 in
AAA administrative fees and $1099 in arbitrator's fees. Thus, on average
consumer claimants are responsible for 10.0% of total AAA administrative
fees and 18.4% of total arbitrator's fees in those cases. Note that these
amounts include fees from cases with claims over $75,000, so we would
expect that, on average, consumers would pay some AAA administrative
fees. 158 At the tail of the distribution, ten consumer claimants were assessed
AAA administrative or arbitrator fees in excess of $1000. All but one
brought claims of $75,000 or more.

Overall, consumers are responsible for a larger share of AAA
administrative and arbitrator's fees when they are respondents, but never
more than approximately one-fourth of the total.

lower fee than set out in the AAA fee schedule.
157 We describe the fees as "assessed" to businesses and consumers because the

parties did not necessarily pay the fees as assessed. Further, we do not have systematic
data on the extent to which consumers received fee waivers or deferrals from the AAA,
and so we report no results on that issue.

158 See supra Part III.
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Figure 6:
Average AAA Administrative Fees and Arbitrator's Fees Assessed by Party Type

(Cases= 301)
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If we break down the fees assessed to consumers and businesses by claim
size, using the categories used by the AAA in determining fees, we find that
consumer claimants on average are assessed less than the amount specified
by the fee schedule. By comparison, consumer respondents are assessed
more on average, but this is mostly due to the fact that in a few cases the
arbitrator allocated all of the fees to the consumer respondent.159

In cases with claims of less than $10,000, consumer claimants are
assessed on average $1 in AAA administrative fees (or 0.1% of the total);160

for cases with claims between $10,000 and $75,000 they are assessed on

159 See infra Part V.B.2.
160 There is one case with a claim under $10,000 for which a consumer was assessed

AAA administrative fees, even though the AAA rules do not provide for administrative
fees to be assessed to the consumer in such a case. The fees were allocated "as incurred"
by the arbitrator after an in-person hearing, but it is not clear from the file why the
consumer was assessed these fees.
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average $15 (or 1.2% of the total);161 and for cases with claims greater than
$75,000 they are assessed on average $1448 (or 38.6% of the total).

Further, consumer claimants pay on average $95 in arbitrator's fees (or
23.4% of the total) in cases seeking less than $10,000, noticeably less than
the $125 in arbitrator's fees charged under the AAA fee schedule.162 In cases
with claims between $10,000 and $75,000, consumer claimants are assessed
on average $204 in arbitrator's fees (or 16.9% of the total), again,
substantially below the $375 charged under the AAA fee schedule.163

Finally, in cases with claims greater than $75,000, consumer claimants are
assessed on average $1256 in arbitrator's fees (or 18.8% of the total). Figure
7 summarizes these findings.

161 There are three cases with claims between $10,000 and $75,000 for which a
consumer was assessed AAA administrative fees. In all three cases, the arbitrator
allocated the AAA administrative fees equally between the parties in the award.

162 See supra Part III. This is largely due to the fact that in twenty-one cases (22.8%
of the time), the arbitrators allocated arbitrator's fees to the business respondent in the
award.

163 See supra Part III. This is largely due to the fact that in forty-seven cases (38.2%
of the time), the arbitrators allocated arbitrator's fees to the business respondent in the
award.
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Figure 7:
Average Fees Assessed to Consumer Claimants by Amount Claimed

(Cases= 235)
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Consumer respondents were generally assessed higher fees on average
than consumer claimants, as shown in Figure 8. On average, consumer
respondents were assessed $250 in AAA administrative fees and $279 in
arbitrator's fees for cases with claims less than $10,000. These average fees
are influenced by a single case in which the consumer respondent asserted a
counterclaim for over $75,000, and was assessed over $8000 in total
arbitration fees. Excluding that outlier, consumer respondents were assessed
on average $71 in AAA administrative fees and $100 in arbitrator's fees for
cases with claims of less than $10,000. For cases with claims between
$10,000 and $75,000, on average consumer respondents were assessed $65 in
AAA administrative fees and $111 in arbitrator's fees.164 Finally, for cases
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164 In ten cases (27.8% of the time) arbitrators allocated arbitrator's fees to
consumer respondents equally, partially, or solely.
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with claims greater than $75,000, on average consumer respondents were
assessed $1767 in AAA administrative fees and $1822 in arbitrator's fees.

FigureS:
Average Fees Assessed to Consumer Respondents by Amount Claimed

(Cases= 61)
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Because we were unable to obtain data on the financial situation of
individual consumer claimants, we could not evaluate how affordable these
costs of arbitration are to consumers. Of course, all of the cases in the case
file sample are ones in which the consumer was able to bring the case; thus,
arbitration costs did not preclude the consumer from asserting his or her
claim.

2. Fee Allocations in Awards

As discussed in the previous subsection, the fees assessed to a party are
determined in part by how the arbitrator allocates fees in the award. Under
the AAA's rules, the arbitrator has the power to apportion the AAA's
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administrative fees and arbitrator's fees among the parties in the award as he
or she deems appropriate.165 Arbitrators can direct that fees be borne "as
incurred," specify that fees be shared equally by the parties, or require one
party to bear most or all of the fees. The arbitrator has discretion to allocate
administrative fees in the same or a different manner from the arbitrator's
fees.

In the majority of the 301 cases in the case file sample, the arbitrator
directed that fees be borne as incurred. For business claimants, the award
provided that AAA administrative fees be borne as incurred in 55.7% of the
cases and that arbitrator's fees be borne as incurred in 42.6% of the cases. Of
the remaining cases with business claimants, AAA administrative fees were
allocated solely to the business 36.1% of the time and solely to the consumer
respondent 8.2% of the time (five cases).166 Likewise, arbitrator's fees were
allocated solely to the business 18.0% of the time, allocated equally or
disproportionately to the business 31.2% of the time, and allocated solely to
the consumer 8.2% of the time. 167

For consumer claimants, fee allocations in awards varied depending on
the amount sought-that is, whether the case was subject to the AAA's low-
cost arbitration procedures. Specifically, AAA administrative fees were
allocated solely to consumer claimants twice; both were in cases with claims
seeking over $75,000. Arbitrators allocated AAA administrative fees equally
or partially to consumers another eight times. Otherwise, arbitrators allocated
AAA fees as incurred or solely to the business as shown in Figure 9.

165 AAA, Commercial Rules, supra note 114, R. R-43(c).
166 It is not clear why the arbitrator allocated all AAA administrative fees to the

consumer respondents in these five cases, but in two cases the consumers did bring
counterclaims.

167 The same five cases allocated both AAA administrative fees and arbitrator's fees
solely to the consumers.
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Figure 9:
Percent Allocated AAA Administrative Fees in Consumer Claimant Cases by Amount Claimed

(Cases= 235)
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The allocation of arbitrator's fees for cases with consumer claimants was
similar to the allocation of AAA administrative fees. In the two cases in
which the arbitrator allocated AAA administrative fees to the consumer, the
arbitrator also allocated arbitrator's fees to the consumer. In twenty-two
cases the arbitrator allocated the arbitrator's fees equally or partially to the
consumer, while in another 137 cases the arbitrator ordered the arbitrator's
fees to be borne as incurred. 168 In the remaining seventy-nine cases, the
arbitrator allocated arbitrator's fees solely to the businesses. Figure 10 shows

168 Consumers must pay half of the arbitrator's fees under the AAA's low-cost
arbitration rules. See supra Part III. An award providing that arbitrator's fees be borne as
incurred has the effect of maintaining that original allocation. An award providing that
the consumer share the arbitrator's fees with the business equally likely has that same
effect as well.
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the arbitrator's
claim.

1100

fees owed by consumer claimants, broken down by type of

Figure 10:
Percent Allocated Arbitrator's Fees in Consumer Claimant Cases by Amount Claimed

(Cases = 235)
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3. Fees as Percent ofAmount Claimed

Finally, we calculated the total arbitration fees-AAA administrative
fees and arbitrator's fees assessed to the consumer-as a percentage of the
amount claimed. In the majority of the 235 cases in the case file sample with
consumer claimants, total arbitration fees were 1% or less of the amount
claimed, as shown in Figure 11.
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Figure 11:
Frequency of Total Arbitration Fees as a Percent of Amount Claimed

in Cases with Consumer Claimants
(Cases =235)

II. MUM
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Total Arbitration Fees as a Percent of Amount Claimed
(amounts represent the upper limits of ranges)

The range has a long tail, due largely to a single outlier. Total arbitration
fees (i.e., both administrative and arbitrator's fees) ranged from 0.0% of the
amount claimed to 65.1% of the amount claimed. The outlier was a case in
which the amount sought was less than $200. In no other case did the total
arbitration costs exceed 25.0% of the amount claimed. The mean for the
entire case file sample of total arbitration fees as a percent of amount claimed
by consumers was 0.8%. On average, for claims of $10,000 or less, the ratio
of total fees to amount claimed for consumer claimants was 1.6%;169 for
claims between $10,000 and $75,000 the average ratio was 0.6%; and for
claims greater than $75,000 the average ratio was 1.0%.

Overall, the fees paid by consumer claimants typically constituted less
than two percent of the amount claimed.

891
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C. Speed ofAAA Consumer Arbitrations

Arbitration is generally considered a relatively quick form of dispute
resolution. Our results do not appear to contradict that impression, and are
consistent with prior empirical studies on the issue. 170 On average, for the
301 cases in the case file sample, the time from filing to final award was 207
days (6.9 months).' 7' The median time from filing to final award was 168
days (5.6 months), with a range of 64 to 992 days (2.1 months to 2.8 years).
Cases with business claimants were about ten days shorter on average than
cases with consumer claimants (198 days, or 6.6 months, instead of 209 days,
or 7.0 months). The median duration for cases brought by business claimants
likewise was about ten days shorter than for cases brought by consumer
claimants (160 days, or 5.3 months, instead of 169 days, or 5.6
months). However, the range was greater for cases brought by business
claimants (68 to 992 days, or 2.3 months to 2.8 years, as compared to 64 to
763 days, or 2.1 months to 2.1 years, for cases brought by consumer
claimants). The upper tails of the ranges for business and consumer claimants
were driven by a few outliers. Four cases involving consumer claimants
lasted more than a year and a half; and three cases involving business
claimants lasted more than a year and a half. Not surprisingly, cases with
higher amounts claimed tended to take longer to resolve, as shown in Figure
12.

170 See supra Part H.B.
171 We were not able to find the filing date for one of the cases so we used the

assignment date as a reasonable proxy. See Part IV.B for a discussion on the consistency
tests of the AAA dataset.

892

[Vol. 25:4 2010]



AN EMPIRICAL STUDY OF AAA CONSUMER ARBITRATIONS

Figure 12:
Average Number of Days from Filing to Award by Amount Claimed

(Cases= 296)
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M Consumer Claimants

> $75,000

M Business Claimants

The time from filing to award changes substantially depending on the
type of hearing involved in the case. In the majority of cases in the case file
sample (187 of 301, or 62.1%), the arbitrator held either an in-person or
telephone hearing. The remaining cases were resolved on the basis of
documents only.172 Cases brought by consumer claimants whose claims were
resolved on the basis of documents only were awarded in 139 days (4.6
months) on average, or a median of 125 days (4.2 months). Cases brought by
consumer claimants and resolved by an in-person hearing were awarded in
235 days (7.8 months) on average for claims of $75,000 or less and 336 days
(11.2 months) on average for claims greater than $75,000.173 The comparable

172 In two cases, the arbitrator issued the final award pursuant to a motion for
summary disposition; we did not include those two cases in the results for cases resolved
on the basis of documents.

173 Clearly, it is not the time of the hearing itself that results in the greater time to an

893

350

300

250

200

150

100

50-

0



OHIO STATE JOURNAL ON DISPUTE RESOLUTION

median times to award were 188 days (6.3. months) for claims of $75,000 or
less and 291 days (9.7 months) for claims greater than $75,000. For
consumer claims of $75,000 or less, the difference in time from filing to
award between cases resolved by documents only and cases resolved by in-
person hearings is statistically significant. 174 Figure 13 below shows the
relative differences in average time from filing to award for consumer
claimants by claim size.

Figure 13:
Average Number of Days from Filing to Award for Consumer Claimants

by Amount Claimed and Hearing Type
(Cases= 233)
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Hearing Category
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award. On average, in-person and telephone hearings lasted 1.23 days for cases with claims of
$75,000 or less, 1.91 days for cases with claims of more than $75,000, and 1 day for non-
monetary claims. Instead, presumably, the greater complexity of the cases and the difficulties of
scheduling in-person or telephone hearings account for the added time.

174 We used a two-group t-test for averages in number of days from filing to final
award for cases resolved by documents only and for cases resolved by an in-person
hearing. All cases were brought by consumer claimants seeking less than or equal to
$75,000. The t-statistic was 7.1718 (DF = 200.151 and p = 0.0000 and accounting for
unequal variances), which indicates that we may reject the null hypothesis that the
averages between the two groups were the same.
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The milestone dates in the AAA consumer dataset were generally
reliable, which permits us to use that dataset as a check on our findings from
the case file sample.175 On average, the cases in the AAA dataset that were
closed by an award from 2005 through 2007 (1114 cases) took 219 days (7.3
months) from filing to award, with a median case length of 176 days (5.9
months). Individual cases ranged in length from 55 days to 1203 days (or 1.8
months to 3.3 years). Overall, the results from the AAA consumer dataset are
broadly consistent with the results from the case file sample.176

There is some potential for selection bias in both the case file sample and
the AAA consumer dataset. The case file sample is limited to cases awarded
from April 2007 through December 2007, and hence does not include cases
that were filed during that period but awarded after December 2007.
Similarly, the AAA consumer dataset does not include cases filed from 2005
through 2007 but resolved after December 2007. Thus, it is possible that, on
average, our results somewhat understate the time to award. The amount of
any understatement is not likely to change our results substantially,
however.' 77

175 For the AAA consumer dataset, we use the assignment date as a proxy for filing
date because the filing date was not captured. As discussed in Part IV.B, however,
assignment date is a reasonable proxy for filing date.

176 The AAA consumer dataset did not track consistently whether the case was
decided only by a review of documents or otherwise, so we could not use that dataset to
check the results on type of hearing from the case file sample.

177 By using cases filed or awarded in 2005 in the AAA consumer dataset as a
reasonable proxy for the mix of cases filed or awarded in other years, we can examine the
extent of any likely selection bias. Based on a review of case characteristics, we find no
reason to believe that cases filed or awarded in 2005 would be systematically shorter or
longer than cases filed or awarded in 2007. We also know of no exogenous event that
might cause a difference in the types of cases filed in either year. We relied on the AAA
consumer dataset and supplementary information from the AAA on cases still pending as
of May 16, 2008, and February 18, 2009, to construct the set of cases filed or awarded in
2005. Specifically, we looked at: (1) all cases filed in 2005 and awarded by December
2007; (2) all cases awarded in 2005; and (3) any cases filed in 2005, and listed as still
pending as of May 16, 2008 and February 18, 2009. (There might be some cases filed in
2005 but closed between January 1, 2008 and May 15, 2008, that we may not have
captured in this analysis. But the number of such cases is likely to be very small, if any
exist at all.) For the resulting 520 awarded cases, the average length of time from filing to
award was 252 days (8.4 months), and the median length of time from filing to award
was 206 days (6.9 months). Individual cases ranged in length from 65 to 1,151 days (2.2
months to 3.2 years). Additionally, according to the AAA, there were 57 cases filed in
2005 that were pending as of May 16, 2008. These same 57 cases were still pending as of
February 18, 2009. Of those cases, 53 are held in abeyance due to party agreement or
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As such, the average time from filing to award for AAA consumer
arbitration cases is approximately seven to eight-and-a-half months. By
comparison, the median time from filing to award for AAA consumer
arbitration cases is approximately five-and-a-half to seven months.

D. Outcomes ofAAA Consumer Arbitrations

In this section, we present the results of our analysis on outcomes in
AAA consumer arbitrations. First, we describe limitations of the data as to
outcomes. Second, we present general data on outcomes-win rates for
consumer claimants and business claimants; amounts of compensatory
damages, interest, punitive damages, and attorneys' fees awarded; and the
amount of compensatory damages awarded as a percentage of the amount
claimed. Third, we examine the relationship between outcome and whether
the consumer was represented by counsel. Finally, we look at what our data
suggest about the existence of a repeat-player effect and whether any such
effect results from bias in favor of repeat businesses or from case screening
by repeat businesses.

1. Limitations of the Data

We used data from the 301 cases in the case file sample to analyze
outcomes because the AAA consumer dataset does not permit reliable
tracking of party wins and award amounts. The case file sample has several
limitations. First, as discussed above, claimants-particularly consumer
claimants---do not always specify an exact amount demanded, sometimes
seeking less than or more than a particular amount or a bounded range of
amounts. 178 Our approach for dealing with this issue is described above. 179

Because only twenty-two cases with consumer claimants are affected,
alternative approaches do not drastically change the results below.

Second, claimants sometimes include interest, punitive damages,
attorneys' fees, or other damages in the amount claimed in the demand for
arbitration, instead of only including the amount of compensatory damages

court order. Should any of these cases be awarded, the time to award in the case will be
greater than 1,000 days. However, in the AAA consumer dataset, only four cases were
pending for more than 1,000 days prior to an award; thus few, if any, of these 57 cases
will likely be awarded. These cases are approximately 5% of the total cases filed in 2005.
As such, they will not likely change the average of 252 days by a substantial amount.

178 See supra Part V.A.2.
179 Id
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sought.180 In order to mitigate this problem, when collecting the data we
segregated those other damage amounts from the amount of compensatory
damages when possible. However, there may be some claim amounts that
include interest or other damages or were amended without evidence in the
file. Unless otherwise noted, in the calculations below we report percent
recoveries using claims and awards of compensatory damages. Because
claimants often did not claim specific amounts for other kinds of damages,
calculating those percent recoveries was not possible.

Similar issues arise on the award side as well, although not as frequently.
In general, arbitrators specified in the award the types of damages being
awarded, although the award was not clear as to the breakdown of the
amount awarded in a few cases. Again, this could overstate the amount of
compensatory damages awarded.

Third, we consider any time the arbitrator found for the claimant and
awarded damages of some kind to be a win for the claimant and a loss for the
respondent, regardless of the amount awarded. We do not, however, treat the
reallocation of arbitration costs alone as making the case a win for the
claimant. We use this definition of a win for both initial claims and
counterclaims. We recognize, as discussed above, that this definition may
overstate the extent to which the claimant truly prevails on its claim.' 81 We
deal with that possibility by presenting data on the amount awarded as well
as on wn rates.

2. General Outcomes

Because of the differing nature of the respective claims,182 we present
win rates for consumer claimants and business claimants separately.183 For
cases with consumer claimants, the consumer won some relief in 53.3% (128
of 240) of the cases, as shown in Table 2. By comparison, for cases with

180 On some of the demand for arbitration forms used by the AAA, claimants can
check a box to indicate whether they are seeking recovery of attorneys' fees, punitive
damages, interest, arbitration costs, or other damages. See AAA, Form Demand for
Arbitration, http://www.adr.org/si.asp?id=3807 (last visited Dec. 31, 2008). Because it is
not clear that only compensatory damages be included in the line item for "Dollar amount
of claim" on the form, it is possible that some claimants included these other items of
damages in the amount claimed.

181 See supra Part I.C.
182 See supra Part V.A.1.
183 Note that we do not consider settlements in our win rates since we do not have

enough data to determine whether their inclusion would be appropriate in this context.
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business claimants, the business won some relief in 83.6% (51 of 61) of the
cases. 184 The higher win rate for business claimants may be due to the fact
that businesses tend to bring debt collection actions and other similar cases in
which the likelihood of success for the business is high.185 Although we
cannot reach any definitive conclusions about the success of consumer
claimants because we have no baseline for comparison, 186 at a minimum, we
can conclude that the consumer claimants won some relief more often than
they lost against businesses in AAA consumer arbitrations.

Table 2: Win Rates by Case Type and Party

Cases with Consuler Cases with BuSineSS
Claimants Onix Claimants Only

cDIrv C nuer Buiss Cornstner B~usiness
Wins 128 112 10 51

Total Cases 240 240 61 61

Win Rate 53.3% 46.7% 16.4% 83.6%

Consumer claimants who bring large claims tend to do better than
consumers who bring smaller claims, although the number of consumers
bringing large claims is small. As Table 3 shows, consumer claimants won
some relief in 60.0% of cases (12 of 20) seeking more than $75,000, and won
some relief in 52.1% of cases (112 of 215) seeking $75,000 or less. In both
types of cases, the consumer claimant won some relief against the business
more than half of the time.

184 If we include the fifty-seven counterclaims in the case file sample in the above
analysis, consumer claimants won some relief in 53.4% (134 of 251) of the cases and
business claimants won some relief in 80.4% (86 of 107) of the cases.

185 See RUTLEDGE, GOOD DEAL, supra note 6, at 10-11.
186 For a comparison of outcomes in debt collection arbitrations in the sample to

outcomes in debt collection cases in court, see SEARLE CIVIL JUSTICE INST., supra note
11, at 13-17, 22-26.
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Table 3: Consumer Claimant Win Rates by Amount Claimed

Consumer Wins

Total Cases

Consumer Win Rate

112

215

52.1%

12

20

60.0%

We also analyzed the amounts awarded to business and consumer
claimants. Our results are summarized in Table 4.187 The mean amount
awarded to business claimants in the case file sample was $20,648 and the
mean percent recovery was 93.0%.188 The median amount awarded to
business claimants was $11,110 and the median percent recovery was
100.0%. For consumer claimants, the mean amount awarded was $19,255
and the mean percent recovery was 52.1%, while the median amount
awarded was $5000 and the median percent recovery was 41.7%.

187 Consumer claimants prevailed in an additional nine cases, but in those cases
either the claim sought non-monetary relief or the dollar amount awarded was not
available in the case file. Accordingly, we excluded those cases from our analysis. Since
our definition of a win includes the claimant recovering any part of the claim, we did
include two cases with consumer claimants who were awarded attorneys' fees but no
compensatory damages.

188 In this section, all average percent recoveries were calculated as the average
from a distribution of each claimant's percent recovery.
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Table 4: Compensatory Damages Recovered by Consumer Claimants and Business Claimants

[Vol. 25:4 20101

$419,259 $500,000 100.0%

$178 0.0%

$40,955 52.1%

$16530 41.7%

$67,056 38.9%

119 119

$156,048 $156,048 100.0%

$873 $1,215 163%

$20,648 $21,420 93.0%

$11,110 $12,827 100.0%

$26,732 $27,138 16.0%

51 51 51

We also examined the amounts awarded to consumers based on whether
the consumer claimed more or less than $75,000, as shown in Table 5. The
mean amount awarded to consumers claiming $75,000 or less in the case file
sample was $8871 and the mean percent recovery was 51.6%. The median
amount awarded to consumers claiming $75,000 or less was $4800 and the
median percent recovery was 41.6%. For consumers claiming more than
$75,000, the mean amount awarded was $111,847 and the mean percent
recovery was 56.2%, while the median amount awarded was $78,062 and the
median percent recovery was 72.7%. Thus, prevailing consumers who
claimed amounts in excess of $75,000 tended to receive awards in excess of
$75,000. The average percent recovery between the two groups is similar,
however.

Table 5: Compensatory Damages Recovered by Consumer Claimants by Amount Claimed

$75,000 100.0%

$178 0.0%

$23,816

$12,378

$23,069

51.6%

41.6%

38.7%

107 107
L ______________________________ B

$419,259 $500,000

$784 $80,000

$111,847 $193,785

$78,062 $150,000

$125,071 $121,527

12 12

Maximum

Minimum

Average

Median

Std. Dev.

Cases

$0

$19,255

$5,000

$50,592

119

Maximum

Minimum

Average

Median

Std. Dev.

Cases

$60,000

$0

$8,871

$4,800

$12,108

107

900

100.0%

0.8%

56.2%

72.7%

422%
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Because we have no baseline for comparison, we cannot evaluate
whether these recoveries are favorable or unfavorable for consumers. 189 We
can say that the differing outcomes between business claimants and
consumer claimants do not necessarily show that the process is unfair to
consumers. Instead, the differing outcomes are likely due to the types of
cases brought by business claimants and consumer claimants rather than any
form of systematic bias. Business claimants usually bring claims for specific
monetary amounts representing debts for goods provided or services
rendered. Many of the cases are resolved ex parte, with the consumer failing
to appear.190 By comparison, cases with consumer claimants are much less
likely to involve liquidated amounts and more likely to be contested by
businesses.

Figure 14 further illustrates the variation in awards of compensatory
damages to business claimants and consumer claimants. In forty-one of the
fifty-one cases in which a business claimant prevailed, the business
recovered between 90.0% and 100.0% of the amount claimed. In contrast, the
distribution of outcomes for prevailing consumer claimants is bimodal. In the
119 cases in which consumer claimants received monetary awards, the
consumer recovered 20.0% or less of the amount claimed in 36 cases and
between 90.0% and 100.0% of the amount claimed in thirty-seven cases.
This bimodal distribution is consistent with studies of AAA commercial
arbitration awards1 91 and international arbitration awards.192 It also suggests
that arbitrators do not commonly make compromise awards in AAA
consumer arbitrations.19 3

189 See Part II.C.
190 Twenty-two of the sixty-one cases (36.1%) brought by business claimants were

resolved on an ex parte basis. The business won some relief in 100.0% of those twenty-
two cases, and on average recovered 94.4% of the amount claimed.

191 American Arbitration Association, Splitting the Baby: A New AAA Study (Mar. 9,
2007), available at www.adr.org/sp.asp?id=32004.

192 Stephanie E. Keer & Richard W. Naimark, Arbitrators Do Not "Split the
Baby" -Empirical Evidence from International Business Arbitrations, 18 J. INT'L ARB.
573, 575 (2001).

193 See Hon. Richard A. Posner, Judicial Behavior and Performance: An Economic
Approach, 32 FLA. ST. U. L. REv. 1259, 1260-61 (2005); Alan Scott Rau, Integrity in
Private Judging, 38 S. TEX. L. REV. 485, 523 (1997).
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Figure 14:
Amount Awarded as a Percent of Amount Claimed by Consumer and Business Claimants

(Cases =170)
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In addition to compensatory damages, prevailing claimants also were
awarded other types of damages, including attorneys' fees, punitive damages,
and interest.

In the case file sample, consumer claimants made a claim for attorneys'
fees in sixty-five of the 128 cases (or 50.8%) in which they prevailed. In
forty-one of those sixty-five cases (or 63.1%), the arbitrator awarded
attorneys' fees to the consumer. 194 In those cases in which the award of
attorneys' fees specified a dollar amount (thirty-five cases), the average
attorneys' fee award was $14,574 and the median award was $9000. Of

194 Because claimants sometimes amended their claims without formal indication in
the AAA file, there are occasions where the claimant was awarded damages they had not
originally requested. Since we understand from the AAA that the arbitrators are not to
award damages beyond those claimed, we assume that claims for those damages were
made.
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course, in forty-four of the sixty-three cases (or 69.8%) in which prevailing
consumer claimants did not seek attorneys' fees, they were proceeding pro se
and did not have to pay for an attorney. 195

Of the fifty-one cases in which the business claimant prevailed, the
business made a claim for attorneys' fees in forty-one cases and was awarded
those fees in sixteen cases (or 39.0%). The mean attorneys' fee award was
$2302 and the median fee award was $1534. The data in the files were not
sufficient to determine the basis on which business claimants recovered
attorneys' fees from consumers.

Awards of punitive damages were less common. Prevailing consumer
claimants were awarded punitive damages in twelve of the forty-six (26.1%)
cases in which they were sought. The mean punitive damages award was
$39,557, while the median punitive award was $2100. The higher mean is
due to one case in which the consumer claimant received a punitive damages
award of $427,500. In contrast, prevailing business claimants almost never
sought punitive damages. Of the fifty-one cases in which business claimants
prevailed, the business sought punitive damages in three, and was awarded
punitive damages in two. The average amount of punitive damages awarded
in those two cases was $10,778.

Arbitrators also awarded interest to prevailing parties that requested it in
their claims. Prevailing consumer claimants were awarded interest in
nineteen of the thirty-six cases (52.8%) in which it was sought. Prevailing
business claimants were awarded interest in twenty-one of the twenty-seven
cases (or 77.8%) in which it was sought. Because interest is often awarded
without a specific dollar amount in the written awards, it is difficult to
determine the magnitude of the amounts awarded.

3. Pro Se Consumers

In almost half (150 of 301, or 49.8%) of the cases in the case file sample,
consumers arbitrated the case themselves-that is, without an attorney. As
Table 6 shows, consumer claimants were far more likely to be represented by
counsel than consumer respondents. This difference may be due to the

195 There are four cases in which consumer claimants proceeded pro se, yet asked
for attorneys' fees. In two of those cases, the arbitrator did not award attorneys' fees and
the claim may have been a misunderstanding on the part of the claimant in filling out the
arbitration demand form. The other two pro se consumer claimants were awarded
attorneys' fees. However, both of theses cases came to arbitration from state courts, so
the attorneys' fees claims may have resulted from fees incurred in state court or some
other involvement of an attorney in the process.
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different type of claim involved, 196 or to the fact that consumer claimants,
unlike consumer respondents, might be represented on a contingency fee
basis.

Table 6: Consumer Representation by Case Type

Cases with Cases withi
Consumer Claimants Only Business Claimants Onlv

Consumer 133 18
Represented by Attorney (55.4%) (29.5%)

Consumer 103 22
Proceeded Pro se (42.9%) (36.1%)

Consumer Did Not Appear 4 22
(Ex Parte Case) (1.7%) (36.1%)

Total Cases 240 61

* Note that one consumer respondent was represented by an attorney but eventually did not appear. This case appears
twice in the above table in the Business Claimants column -once in the first row and again in the thin row.
Accordingly, the total number of cases in which consumers proceeded pro se (150) consists of the entries in the table
above for consumers proceeding pro se and consumers who did not appear, less the one case in which a consumer
was represented by an attorney but did not appear.

As a general matter, pro se consumers have a lower win rate than
consumers represented by attorneys, both in cases in which the consumers
are claimants and in cases in which businesses are claimants. As Table 7
shows, pro se consumer claimants won some relief in 44.9% of the cases they
brought, while consumer claimants with counsel won some relief in 60.2% of
the cases they brought. By comparison, pro se consumers won in 7.0% of the
cases brought by businesses, while consumer respondents with counsel won
in 38.9% of such cases.

904

196 For a more detailed discussion of ex parte cases, see supra Part V.A.4.
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Table 7: Consumer Win Rates by Case Type and Consumer Representation

The results are similar if we take into account the amount claimed. As
Table 8 shows, consumer claimants fare better when represented by an
attorney both for cases in which the claimant seeks $75,000 or less, and for
cases in which the claimant seeks more than $75,000, although pro se
claimants are much less common in the latter category.

Table 8: Consumer Claimant Win Rates by Amount Claimed and Representation

Consumer Wins

Total Cases

Consumer Win Rate

67

115

583%

45

100

45.0%

11

16

68.8%

1

4

25.0%

At least two explanations are possible for the higher success rate of
consumers with attorneys. 197 First, hiring an attorney may increase the

197 Prior empirical studies on employment arbitration report mixed results on the
question. Compare Colvin, supra note 13, at 433 ("[T]he employee win rate was 22.6
percent where represented by counsel and only 13.7 percent where the employee was
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consumer's likelihood of success because of the specialized advocacy skills
of an attorney. 198 Second, in deciding whether to take on a client, attorneys
accept only cases that are more likely to prevail, screening out less
meritorious cases. From our data, we are unable to distinguish between these
two explanations.

In addition to a higher win rate, consumer claimants who are represented
by attorneys also tend to receive higher damages awards. As shown in Table
9,199 consumer claimants with attorneys received an average award of
$27,233 and a median award of $6702, while pro se claimants received an
average award of $5656 and a median award of $3029. 200

Similar explanations are possible here as with win rates-either attorneys
are able to obtain higher recoveries for their clients, or attorneys screen cases
for those with higher potential recoveries. Our data again are unable to
distinguish definitively between these two explanations, although they are
suggestive. All consumer claimants who filed claims and were represented
by attorneys sought an average of $57,529 in compensatory damages, while
pro se claimants sought an average of $31,774, a difference that is
statistically significant, albeit at the 10% level.201 Likewise, median claim
amounts are higher for consumer claimants with attorneys ($32,000 versus
$8576 for pro se claimants). While higher claim amounts may in part reflect
value added by attorneys, it seems likely that a substantial part of the
difference reflects the underlying value of the claim. As such, the data at

self-represented, a statistically significant difference . . . .") with Hill, Fair Forum, supra
note 89, at 15 ("The win-loss ratio for both lower-income employees with representation
and those who proceeded pro se was .50."); Hill, Due Process, supra note 89, at 819
(reporting similar results).

198 Because of the less formal nature of arbitration, this explanation seems
somewhat weaker than it would as applied to a case in court, although clearly at least
some of an attorney's skills are transferable from court to arbitration.

199 The outcomes results are only for those cases with known amounts of
compensatory damages claimed and awarded.

200 We used a two-group t-test for averages in compensatory damages awards to pro
se consumer claimants and consumer claimants with counsel, excluding non-monetary
claims and awards and accounting for unequal variances. The t-statistic was 2.9591 (DF
= 78.6227 and p = 0.0041), which indicates that we may reject the null hypothesis that
the averages between the two groups were the same.

201 We used a two-group t-test for averages in claims made by represented and pro
se consumer claimants, excluding non-monetary claims and accounting for equal
variances. The t-statistic was 1.7093 (DF = 233 and p = 0.0887), which indicates that we
failed to reject the null hypothesis that the averages between the two groups were the
same at higher than the 10% level.
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least suggest that consumer claimants are more likely to be represented by
counsel in cases with higher stakes.202

Table 9: Compensatory Damages Recovered by Consumer Claimants by Consumer Representation

Preouiling Consumer ('13aimal Preailing Pro se

\warded Claimed Armt. Cklim d) klarde-d ( lainwd \mi1.laimeid)

Maximum $419259 $500,000 100.0% $44,472 $99,898 100.0%

Minimum $0 $2,770 0.0% $0 $178 0.0%

Average $27233 $57,659 449% $5,656 $12,483 643%

Median $6,702 $33,905 313% $3,029 $7,342 72.8%

Std. Dev. $62,171 $78,760 38.4% $8,472 $18,650 37.0%

Cases 75 75 75 44 44 44

Two additional results are worth noting. First, pro se consumer claimants
recovered a higher percentage of the amount claimed than consumers who
were represented by attorneys. Prevailing pro se consumer claimants
averaged a 64.3% recovery of the amount claimed, while prevailing
consumer claimants with attorneys averaged a 44.9% recovery of the amount
claimed. We have no clear explanation for this finding.203

Second, consistent with findings reported in the previous section,204 of
the eighty cases in which prevailing consumer claimants were represented by
attorneys, the claimant was awarded attorneys' fees in thirty-nine of the
sixty-one cases in which they were sought (a success rate of 63.9%). The
frequency with which attorneys' fees are awarded in arbitration provides at
least some incentive for attorneys to agree to represent consumers in
arbitration.

202 Attorneys will be more likely to accept cases with higher stakes, while cases
with lower stakes may encourage consumers to minimize their costs and forego legal
representation.

203 One possibility is that attorneys are more aggressive in formulating damages
claims than pro se claimants. A second possibility is that attorneys are less precise in their
demands, specifying ranges rather than precise amounts of damages.

204 See supra Part V.D.2.
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4. Repeat-Player Effect

As discussed above, previous research on employment arbitration has
found a "repeat-player effect," in which businesses that arbitrate on a regular
basis tend to have a higher win rate than businesses that arbitrate less
often.205 Several possible explanations for the repeat-player effect have been
offered. The first is that the repeat-player effect is due to bias on the part of
arbitrators and arbitration service providers, seeking to curry favor with
businesses that are more likely to provide future business. The second is that
businesses are able to structure the arbitration process in a favorable manner
through their control of dispute system design. The third is that the repeat-
player effect is due to case selection by repeat businesses, who are more
sophisticated in their case screening than non-repeat businesses. We first
look at whether there is a repeat-player effect in the AAA's consumer cases.
Finding some evidence of such an effect, we then test for whether the effect
is likely due to bias (of arbitrators or otherwise) or case selection.

To test for the presence of a repeat-player effect, we used two different
definitions of repeat business. First, we defined a business to be a repeat
business when it appeared more than once in the AAA consumer dataset. 206

We refer to a business that meets this definition of a repeat business as a
"repeat(l) business." Second, we used information from the AAA business
list (which it maintains to help in administering the Consumer Due Process
Protocol 207) to identify a category of repeat businesses. On the AAA business
list, the AAA identifies a sub-category of "acceptable businesses"
(businesses for which it will administer consumer arbitrations). The
businesses in this sub-category are typically large entities for which there had
been some prior confusion over the appropriate contact person when a
consumer brought a claim against the business. For those businesses, the
AAA business list typically identifies an appropriate contact person to
receive the demand for arbitration. The fact that those businesses have had
additional dealings with the AAA in administering their consumer
arbitrations may make it appropriate to treat them as repeat businesses. We

205 See supra Part II.C.
206 This definition is similar to that used in other studies in that it focuses on the

number of times the business appears in cases in the case file sample. E.g., Colvin, supra
note 13, at 430; Hill, Fair Forum, supra note 89, at 15. It differs from other studies in
that we are able to use a broader sample of cases in determining the number of times the
business appears.

2 0 7 See CONSUMER ARBITRATION TASK FORCE, SEARLE CIVIL JUST. INST.,

CONSUMER ARBITRATION BEFORE THE AMERICAN ARBITRATION ASSOCIATION 42 (2009).
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refer to businesses that meet this definition of repeat business as "repeat(2)
businesses."

Using the first definition of repeat business (businesses who appear more
than once in the AAA consumer dataset), we do not find statistically
significant evidence of a repeat-player effect in the cases in the case file
sample. As shown in Table 10, consumer claimants won some relief in
51.8% of cases against repeat(l) businesses and 55.3% of cases against non-
repeat businesses, a difference that is not statistically significant. 208 In cases
in which the business is the claimant, consumers won some relief in 13.3% of
cases against repeat(l) businesses and 25.0% of cases against non-repeat
businesses. But in this latter case the sample size is too small to reliably test
for a statistically significant difference. Again, using this definition of repeat
business we do not find a statistically significant repeat-player effect.
Moreover, consumer claimants still recover some amount against both
repeat(1) and non-repeat businesses over half the time in the case file sample.

Table 10: Consumer Win Rates by Case Type and Presence of a Repeat(1) Business

Cases with Cases with
Consumer Clamants Only Business Claimants Only

Business Type All Repeat(1) All Repeat(l)
Repeat Repeat

Consumer Wins 128 71 57 10 6 4

Total Cases 240 137 103 61 45 16

Consumer Win Rate 533% 51.8% 553% 164% 133% 25.0%

The results are similar when we categorize consumer claimants by
amount claimed. The difference in Table 11 is that consumers tend to do
better against repeat(1) businesses when claiming more than $75,000,
although, again, the sample size is too small for reliable statistical analysis.
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Table 11: Consumer Claimant Win Rates by Amount Claimed and Presence of a Repeat(1) Business

Consumer Amount Claimed Consumer Amount Claimed
:$75000 >$75000

Business Type Repeat(1) NonrRepeat Repeat() Non-Repeat

Consumer Wins 60 52 7 5

Total Cases 121 94 11 9

Consumer Win Rate 49.6% 553% 63.6% 55.6%

As shown in Table 12, consumers who prevail against a repeat(1)
business are awarded a higher percentage of the mean (and median) amount
of compensatory damages claimed than consumers who prevail against non-
repeat businesses. Prevailing consumer claimants are awarded on average
60.9% of compensatory damages claimed against repeat(l) businesses (and
75.6% of compensatory damages claimed at the median) and on average
41.4% of the amount claimed against non-repeat businesses (and 31.4% of
the amount claimed at the median), a statistically significant difference. 209

Although we have no clear explanation for these results, at a minimum, they
seem inconsistent with the existence of a repeat-player effect.210

209 We used a two-group t-test for averages in percent recoveries between consumer
claimants arbitrating against repeat(1) businesses and non-repeat businesses, excluding
non-monetary claims and awards and accounting for equal variances. The t-statistic was -
2.7983 (DF = 117 and p = 0.0060), which indicates that we may reject the null hypothesis
that the averages between the two groups were the same.

210 Some other studies include zero dollar awards (i.e., claimant losses) in
calculations of the percentage recovery, which makes comparisons to those studies
difficult. See Colvin, supra note 13, at 429-31. We exclude zero dollar awards from
Table 12 so that we can examine percentage recovery separately from win rate; including
zero dollars awards would conflate the two measures.
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Table 12: Compensatory Damages Recovered by Consumer Claimants by Presence of a Repeat(1) Business

Prevailing Consumer Claimants Prevailing Consumer Claimants
Repeat(1) Business Present Non-Repeat Business Present

Compensatory Compensatory % Recovery Compensatory Compensatory % Recovery
Damages Damages (Amt.Awarded/ Damages Damages (Amn.Awarded!
Awarded Claimed Am.Claimed Awarded Claimed Ant.Clalmed)

Maximum $250,000 $300,000 100.0% $419259 $500,000 100.0%

Minimum $1 $178 0.0% $0 $538 0.0%

Average $20,084 $39,467 609% $18256 $42,746 41A%

Median $6,000 $12,000 75.6% $4,475 $22,742 31A%

Std. Dev. $43,407 $59386 39A% $58,494 $75,805 35.8%

Cases 65 65 65 54 54 54

Using the second definition of repeat business (based on a sub-category
of businesses on the AAA business list), we find a greater repeat-player
effect, at least as to win rates, albeit one that is weakly statistically
significant. As Table 13 shows, consumer claimants won some relief in
43.4% of cases against repeat(2) businesses and 56.1% of cases against non-
repeat businesses, a difference that is statistically significant at the 10%
level.211 In cases in which the business is the claimant, consumers won in
none of the cases against repeat(2) businesses and 16.4% of cases against
non-repeat businesses. But in this latter case the sample size is too small for
reliable tests of statistical differences.

Table 13: Consumer Win Rates by Case Type and Presence of a Repeat(2) Business

Cases with Cases with
Consumer Claimants Only Business Claimants Only

Non- Non-
Business Type All Repeat(Z) Non- All Repeat (2

Repeat Repeat

Consumer Wins 128 23 105 10 0 10

Total Cases 240 53 187 61 7 54

Consumer Win Rate 53.3% 434% 56.1% 164% 0.0% 18.5%

211 The Pearson's Chi-squared statistic is 2.6987 (DF = I and p = 0.100), which fails
beyond the 10% level to allow us to reject the null hypothesis that consumer wins are not
associated with whether the respondent is a repeat(2) business.
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The results are similar when we categorize consumer claimants by the
amount claimed, as Table 14 indicates. The win rate for consumer claimants
seeking $75,000 or less is 39.1% against repeat(2) businesses and 55.6%
against non-repeat businesses, a statistically significant difference at the 5%
level.212 By comparison, consumers seeking more than $75,000 won some
relief more often against repeat(2) businesses than against non-repeat
businesses, but the number of such cases is too small to reliably test the
results statistically.

Table 14: Consumer Claimant Win Rates by Amount Claimed and Presence of a Repeat(2) Business

Consumer Amount Claimed Consumer Amount Claimed
<s$75,000 >$75,000

Business Type Repeat(2) Non-Repeat Repeat(2) Non-Repeat

Consumer Wins 18 94 4 8

Total Cases 46 169 5 15

Consumer Win Rate 39.1% 55.6% 80.0% 53.3%

Again, as Table 15 shows, if consumer claimants do prevail on their
claim, they are awarded on average an almost identical percent of the amount
claimed against repeat(2) businesses (52.4%) as against non-repeat
businesses (52.0%).213 The results are reversed for the median, with
prevailing consumer claimants being awarded at the median a lower
percentage of the amount claimed against repeat(2) businesses (39.5%) than
against non-repeat businesses (41.7%).

212 The Pearson's Chi-squared statistic is 3.9402 (DF = 1 and p = 0.0470), which
fails beyond the 5% level to allow us to reject the null hypothesis that consumer wins for
cases with claims of less than $75,000 are not associated with whether the respondent is a
repeat(2) business.

213 We used a two-group t-test for averages in percent recoveries between consumer
claimants arbitrating against repeat(2) businesses and non-repeat businesses, excluding
non-monetary claims and awards and accounting for equal variances. The t-statistic was -
0.0485 (DF = 117 and p = 0.9614), which indicates that we failed to reject the null
hypothesis that the averages between the two groups were the same.
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Table 15: Compensatory Damages Recovered by Consumer Claimants by Presence of a Repeat(2) Business

Prevailing Consumer Claimants Prevailing ConsumerClaimants
Repeat(2) Business Present Non-Repeat Business Present

Compensatory Compensatory % Recovery Compensatory Compensatory % Recovery
Damages Damages (Amo Awarded) Damages Damages (Amt. Awarded
Awarded Claimed Ams.Claimed) Awarded Claimed AmtClaimed)

Maximum $250,000 $250,000 1000% $419259 $500,000 100.0%

Minimum $15 $178 03% $0 $192 0.0%

Average $26,693 $46,803 52A% $17,568 $39,629 52.0%

Median $4,00 $23313 395% $5,000 $15,893 41.7%

Std. Dev. $56,37 $62,58 40.1% $49309 $68,193 388%

Cases 22 22 22 97 97 97

Overall, then, we find some evidence of a repeat-player effect when
using our second definition of repeat business, and even then only as to win
rates and not as to percentage recoveries. But as discussed above,214 the
existence of a repeat-player effect does not necessarily show arbitrator (or
other) bias in favor of repeat businesses. Instead, a repeat-player effect also
may result from case selection by repeat businesses, who settle meritorious
claims and arbitrate only weaker claims, while non-repeat businesses are
more likely to arbitrate all claims, even meritorious ones.

Our evidence tends not to support the hypothesis that arbitrator (or other)
bias is the likely explanation for any repeat-player effect in the case file
sample. First, cases with repeat player combinations of any kind make up a
small portion of the case file sample. Second, and perhaps more importantly,
we find evidence that case screening by businesses may explain any repeat-
player effect in the case file sample. Specifically, we find that repeat
businesses are more likely to settle or otherwise close cases before an award
than non-repeat businesses.

First, a small percentage of cases in the case file sample involved any
combination of repeat players, such as repeat pairs of arbitrators and
businesses, arbitrators and attorneys for businesses, arbitrators and
consumers, arbitrators and attorneys for consumers, as well as businesses and
consumers. In the case file sample, 35 of 301 cases (11.6%) involved repeat

214 See supra Part II.C.
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pairs of any kind (see Table 16).215 Of those thirty-five cases, seven involved
business claimants and twenty-eight involved consumer claimants.
Table 16: Cases with Repeat Combinations

Combination Type Number of Cases

Arbitrator and Business 27

Arbitrator and Business Attorney 29

Arbitrator and Consumer 2

Arbitrator and Consumer Attorney 11

Business and Consumer 4

In all of the cases with repeat combinations that were brought by
business claimants, the business won some relief (7 of 7, or 100.0%), which
may be due to the types of cases involved. However, in two of those cases
the consumers asserted counterclaims and won some relief on those
counterclaims both times.

In the twenty-eight cases with consumer claimants, consumers won some
relief in twelve (or 42.9% of the cases), a slightly lower win rate than for the
entire case file sample. 216 This lower win rate might be due to the fact that
the majority of the consumers in the cases with repeat combinations were
proceeding pro se (16 out of 28 cases, or 57.1%), a higher rate than for the
entire case file sample. 217 Because pro se consumers tend to have a lower
win rate than consumers with attorneys,218 it may be the lack of legal

215 Multiple repeat pairs were present in many of the cases. Hence, the numbers in
Table 16 add to significantly more than the total thirty-five cases with repeat pairs.

216 Thirteen of the twenty-eight cases involved the same business respondent;
consumers won some relief in roughly half of those cases (6 of 13, or 46.2%). Due to the
small number of cases, we cannot reliably test this difference statistically.

217 Due to the small number of cases, we cannot reliably test this difference
statistically.

218 See supra Part V.D.3.
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representation rather than the presence of a repeat pair that explains the lower
win rate in these cases. 219

Second, if the repeat-player effect were due to case screening rather than
arbitrator bias, one might expect that repeat businesses would be more likely
to settle or otherwise resolve cases before an award than non-repeat
businesses. To test for this possibility, we used the AAA consumer dataset,
limited to the same period (April-December 2007) as the case file sample.
Table 17 summarizes case dispositions (either as awarded or non-awarded)
for cases in which consumer claimants brought claims against repeat(2)
businesses. 220 Of consumer claims against repeat(2) businesses, 71.1% (133
of 187) were resolved prior to an award, while 54.6% (226 of 414) of
consumer claims against non-repeat businesses were resolved prior to an
award, a statistically significant difference. 221 Thus, consistent with the
hypothesis that the repeat-player effect is due to case screening, we find that
repeat businesses are more likely to resolve cases prior to an award.

Table 17: Disposition of Cases by Consumer Claimants
Against Repeat(2) and Non-Repeat Businesses

Repeat(2) Business Non-Repeat Business

54 188
(28.9%) (45.4%)

133 226
Non-Awarded1326

(71.1%) (54.6%)

Total Cases 187 414

219 The presence of a repeat business-arbitrator pair cannot explain the consumer's
pro se status because the arbitrator would not be appointed until after the consumer filed
the claim.

220 We used the second definition of repeat business because only for repeat
businesses so defined did we find any evidence of a repeat-player effect.

221 The Pearson's Chi-squared statistic is 14.6401 (DF = 1 and p = 0.000), which
allows us to reject the null hypothesis that whether a case is awarded is not associated
with whether the respondent is a repeat (2) business.

915



OHIO STATE JOURNAL ON DISPUTE RESOLUTION

In short, while we find some indication of a repeat-player effect, the
evidence seems to suggest that the repeat-player effect is more likely due to
case screening by repeat businesses than arbitrator (or other) bias.

VI. CONCLUSIONS

Our central empirical findings are as follows:

* Consumer claimants brought the substantial majority (approximately
86.0%) of cases in the AAA consumer dataset from 2005 through
2007. Of the cases brought by consumer claimants, 32.1% were
resolved by an award, while in cases brought by business claimants,
49.9% were resolved by an award. The remaining cases typically
were either settled or dismissed voluntarily by the parties.

* Overall, in the case file sample of consumer cases awarded from
April 2007 through December 2007, consumer claimants were
assessed an average of $129 in AAA administrative fees and $247 in
arbitrator's fees. Consumer claimants seeking less than $10,000 were
assessed an average of $1 in AAA administrative fees and $95 in
arbitrator's fees, while consumer claimants seeking between $10,000
and $75,000 were assessed an average of $15 in AAA administrative
fees and $204 in arbitrator's fees. Consumer claimants seeking more
than $75,000 were assessed an average of $1448 in administrative
fees and $1256 in arbitrator's fees. For cases subject to the AAA's
low-cost consumer arbitration rules (i.e., with a claim amount of
$75,000 or less), consumers almost never paid more than the amount
specified in the rules and often paid less - as a result of the arbitrator
reallocating some portion of the consumer's share of costs to the
business in the award.

* The average time from filing to final award for the AAA consumer
arbitration cases in the case file sample was 207 days (6.9 months),
subject to some possible degree of case selection bias. Cases with
business claimants were resolved in 198 days (6.6 months) on
average; cases with consumer claimants were resolved in 209 days
(7.0 months) on average.

* Of the cases in the case file sample, consumer claimants won some
relief in 53.3% of the cases (128 of 240) they brought. On average,
successful consumer claimants were awarded $19,255 in
compensatory damages and recovered 52.1% of the amount they
sought; the median amount awarded was $5000 and the median
percent recovery was 41.7%. Business claimants won some relief in
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83.6% of the cases (51 of 61) they brought. On average, successful
business claimants were awarded $20,648 and recovered 93.0% of
the amount they sought; the median amount awarded was $11,110
and the median percent recovery was 100.0%. We cannot evaluate
whether these recoveries are favorable or unfavorable for consumers.

* Consumer claimants sought to recover attorneys' fees in sixty-five of
the 128 cases in which they were awarded damages. In forty-one of
those sixty-five cases (or 63.1%), the arbitrator awarded attorneys'
fees to the consumer. In those cases in which the award of attorneys'
fees specified a dollar amount (35 cases), the average attorneys' fee
award was $14,574 and the median award was $9000.

* Under the usual definition of a repeat business, we find no
statistically significant repeat-player effect: consumer claimants won
some relief in 51.8% of cases against repeat businesses so defined
and 55.3% of cases against non-repeat businesses, a difference that is
not statistically significant. Under an alternative definition of a
repeat business, based on the AAA's categorization of businesses in
enforcing compliance with the Consumer Due Process Protocol, we
find some evidence of a repeat-player effect as to win rate (claimants
won some relief in 43.4% of cases against repeat businesses and
56.1% of cases against non-repeat businesses, a difference that is
weakly statistically significant) but not as to the percentage of claim
amount recovered by consumer claimants (claimants actually were
awarded a higher percentage of the amount claimed against repeat
businesses than against non-repeat businesses). But the evidence
suggests that any repeat-player effect is not due to arbitrator (or
other) bias in favor of repeat businesses. Instead, it appears to result
from case screening by repeat businesses, with those businesses
resolving consumer claims prior to an award at a much higher rate
than non-repeat businesses.

An important implication of these findings is that not all consumer
arbitrations are alike. In the case file sample of AAA consumer arbitrations,
for example, the types of claims brought by consumer claimants differed
from the types of claims brought by business claimants. Arbitration clauses
in some types of contracts commonly included class arbitration waivers,
while arbitration clauses in other types of contracts did not. Likewise, not all
arbitration providers are alike. Some administer claims that are
predominantly brought by businesses, while others have a higher proportion
of claims brought by consumers. Policymakers should not assume that
empirical findings for one type of consumer arbitration necessarily will be
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the same for other types. Nor should policymakers assume that empirical
findings for arbitrations administered by one arbitration provider necessarily
will be the same for arbitrations administered by other providers. Of course,
the same holds true for the empirical findings in this article-that they do not
necessarily hold for other types of arbitration or for other arbitration
providers. These variations suggest the need for a nuanced approach to
public policy concerning arbitration.

Despite the insights that empirical research can provide, it nonetheless
has important limitations. First, our results are limited to AAA consumer
arbitrations. Our data do not address arbitrations administered by other
arbitration providers. Second, one must have a baseline for comparison to
evaluate the cost, speed, and outcomes of consumer arbitrations; data on
arbitration proceedings alone are not enough. Accordingly, this article's
findings are only a beginning. While they provide a look into consumer
arbitrations administered by the AAA, further work remains to be done.
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APPENDIX 1.

EMPIRICAL STUDIES OF CONSUMER ARBITRATION

This appendix lists the empirical studies of consumer arbitration
discussed in the body of this Article. For each study, it describes the sample
and summarizes the central findings of the study. It also briefly describes any
criticisms of the study.

A. AAA Consumer Arbitration
1. AM. ARB. ASS'N, ANALYSIS OF THE AMERICAN ARBITRATION

ASSOCIATION'S CONSUMER ARBITRATION CASELOAD: BASED ON
CONSUMER CASES AWARDED BETWEEN JANUARY AND AUGUST 2007,
available at http://www.adr.org/si.asp?id=5027.

Sample: 310 AAA cases resulting in an award from January 2007
through August 2007.222

Findings: 41% of the cases were decided on the basis of documents only,
while 59% were resolved after a telephone or in-person hearing. Cases on
average took about four months to resolve on the basis of documents and
about six months to resolve on the basis of an in-person hearing. Consumer
claimants won 48% of awarded cases they brought; business claimants won
74% of awarded cases they brought. 223

Criticisms: Public Citizen criticized the AAA's analysis on several
grounds. First, it found the win rate calculated by the AAA to be "unreliable
because any arbitrator award was counted as a win, regardless of its relation
to the amount sought. This means, for example, that AAA would deem
victorious a claimant who sought $50,000 and received only $5."224 Second,
Public Citizen faulted the AAA because Public Citizen was unable to
duplicate the AAA's findings from the AAA's public disclosures. 225 Third,
Public Citizen pointed out that business claimants had a higher win rate than
consumer claimants.226

222 AAA, 2007 Caseload Analysis, supra note 35.
223 Id.
224 PUBLIC CfiZEN, ARBITRATION DEBATE TRAP, supra note 6, at 12.
225 Id. ("[W]e could discern the victorious party only in approximately 7 percent of

the cases. AAA left the 'prevailing party' field-a required disclosure-blank in more
than 90 percent of the cases it has reported.").

226 Id
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2. Statement of the American Arbitration Association, Annex D, in The
Arbitration Fairness Act of 2007: Hearing on S. 1782 Before the
Constitution Subcomm. of the Senate Comm. on the Judiciary, 110th Cong.
135 (2007)

Sample: 987 cases brought by consumer claimants before the AAA that
were resolved in 2006.227

Findings: The AAA reported that 42% of the cases were resolved by an
award, while 58% were resolved prior to an award. The consumer was
awarded some monetary relief in 48% of the cases resolved by an award.
Cases awarded on the basis of documents (34% of all awarded cases) took on
average 3.8 months to resolve; cases awarded following an in-person hearing
(66% of all awarded cases) took on average 7.4 months.228

3. ERNST & YOUNG, OUTCOMES OF ARBITRATION: AN EMPIRICAL
STUDY OF CONSUMER LENDING CASES 16, App. A (2004), available at
http://www.adrforum.com/rcontrol/documents/ResearchStudiesAndStatistics/
2005ErnstAndYoung.pdf.

Sample: As part of its study of NAF arbitrations described below, 229

Ernst & Young examined forty-four AAA consumer cases classified as
involving "banking" disputes. The cases were among those included on the
AAA web site as part of its required disclosures under California law.230

Findings: Ernst & Young reported that: (1) the average amount claimed
was $81,371; (2) the average fee paid (in the 31 cases for which such
information was available) was $1935; (3) 50% of the cases settled, 11%
were withdrawn by the claimant, and in the remaining 39% the arbitrator
issued a decision; and (4) no information was provided for the amount
awarded and rarely was the prevailing party identified.231

B. Other Consumer Arbitration
1. Memorandum from Jeff Nielsen et al. re: National Arbitration Forum:

California Consumer Arbitration Data 3 (July 18, 2003), available at
http://www.instituteforlegalreform.com/get-ilr doc.php?docld=1212.

227 AAA, 2006 Caseload Analysis, supra note 36, at 135.
228 Id.
229 See infra text accompanying notes 251-59.
230 ERNST & YOUNG, supra note 27, at 16, App. A.
231 Id.
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Sample: Same as in Public Citizen, The Arbitration Trap (see study no.
2, below).232

Findings: Of the 33,948 total NAF arbitrations, 26,665 were either heard
by an arbitrator or dismissed (the excluded cases were settlements). Navigant
concluded that "[o]f these 26,665 arbitrations, consumer parties were
reported to have prevailed outright or had the case against them dismissed in
8558 cases (32.1%). Claims against consumers were reduced by NAF in an
additional 4376 cases (16.4%)."233 According to Navigant, "the median
reduction was $636 and the median percentage reduction was 8.6%."234 Of
the 33,935 cases in which an arbitration fee was paid, the consumer paid no
fee in 33,689 cases (99.3%). In the remaining 246 cases, the median fee paid
by the consumer was $75.235

Criticisms: Public Citizen criticized the Navigant report on several
grounds. First, the vast majority (8534 of 8558, or 99.6%) of the cases that
Navigant treated as cases in which the consumer prevailed were dismissals,
rather than awards. And of the dismissals, almost all (7783, or 91.2%)
occurred before an arbitrator was appointed. According to Public Citizen:
"These cases can hardly be used as evidence of the fairness of NAF
arbitration. They scarcely involved arbitration at all."236 Second, the 700
dismissals after appointment of an arbitrator, according to Public Citizen,
might have occurred "for any number of manipulative reasons," such that "it
is possible that the consumers who 'won' the cases . .. lost the very same
cases later."237

2. JOHN O'DONNELL, ET AL., PUBLIC CITIZEN, THE ARBITRATION TRAP:

How CREDIT CARD COMPANIES ENSNARE CONSUMERS 1 (Sept. 2007),
available at http://www.citizen.org/documents/ArbitrationTrap.pdf.

Sample: Relying on the National Arbitration Forum's California
disclosures (which it reformatted into an Excel spreadsheet 238), Public

232 Nielsen et al., supra note 26, at 1; see infra text accompanying notes 238-45.
233 Nielsen et al., supra note 26, at 1.
234 Id. at 3.
235 Id.
236 PUBLIC CITIZEN, ARBITRATION DEBATE TRAP, supra note 6, at 10.
237 Id. at 11.
238 See Public Citizen, NAF California Data Jan. 2003 to Mar. 2007, available at

http://www.citizen.org/congress/civjus/arbitration/NAFCalifornia.xls. For a statistical
analysis of the Public Citizen data, see JosHuA M. FRANK, CTR. FOR RESPONSIBLE
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Citizen analyzed outcomes in 33,948 NAF consumer arbitrations between
January 1, 2003 and March 31, 2007. The vast majority of cases were filed
by businesses against consumers; only 118 (0.35% of the cases) were
brought by consumers against businesses. 239

Findings: In the cases with consumer claimants, businesses prevailed in
sixty-one cases and consumers in thirty cases; in the remaining cases the
prevailing party was listed as "N/A." In 14,654 cases, no arbitrator was ever
appointed and the case was either settled or dismissed. In the 19,294 cases in
which an arbitrator was appointed, the business won in 18,091 (or 93.8%)-
most of which were resolved on the basis of documents only with the
consumer not appearing-while the consumer won in 781 (4.0%).240 Public
Citizen also provided information on the arbitrators who decided the cases:
twenty-eight arbitrators decided 89.5% of the cases in which an arbitrator
was appointed, with the busiest according to Public Citizen deciding sixty-
eight cases in a single day.241

Criticisms: Professor Peter B. Rutledge criticized Public Citizen's data
analysis on several grounds. First, the focus of the report was narrow,
addressing a single arbitration provider (NAF) and a single type of business
(consumer credit). 242 Second, the high win rate for businesses was due to the
type of claim involved - debt collection actions - which tend to have "very
little to dispute." 243 He notes: "Studies of debt collection actions in major
cities reveal that the lender typically wins between 96% and 99% of the time,
right in line with the lender win rate data cited in the Public Citizen
Report." 244 Rutledge also states that Public Citizen misinterpreted the NAF
data in estimating the number of cases decided by arbitrators in a single
day.245

LENDING, STACKED DECK: A STATISTICAL ANALYSIS OF FORCED ARBITRATION (May
2009), available at http://www.responsiblelending.org/credit-cards/research-
analysis/stacked deck.pdf.

239 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 15.
240 Id
241 Id. at 16.
242 RUTLEDGE, GOOD DEAL, supra note 6, at 10.
243 Id. at 11.
244 Id
245 Id. at 11-12 ("This argument mischaracterizes the California data. Those data

include a field for the date of the award. The Public Citizen Report treats this listed date
as the day when the arbitrator actually rendered an award. This is incorrect. Rather, the
California data reflect the date that the award was entered into NAF's system. An
arbitrator may render a series of awards over several days, yet NAF enters those awards
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3. Mark Fellows, The Same Result as in Court, More Efficiently:
Comparing Arbitration and Court Litigation Outcomes, METRO. CORP.
COUNSEL, July 2006, at 32.

Sample: Mark Fellows of the National Arbitration Forum reported
information about NAF arbitrations from 2003-2004. The data was compiled
from disclosures made by NAF as required by California law.246

Findings: Fellows found that consumer claimants "prevail in 65.5% of
cases that reach a decision," while business claimants "prevail in 77.7% of
cases that reach a decision." The time from filing until disposition averaged
4.35 months for consumer claimants and 5.60 months for business claimants.
On average, consumer claimants paid $46.63 in arbitration fees while
business claimants paid $149.50 in arbitration fees.247

Criticisms: Public Citizen criticized Fellows' analysis on several
grounds. First, Fellows treats a business withdrawing a claim as a win for the
consumer. But "[t]hese claims are not comparable to judicial decisions after
bench trials.248 When only cases decided by an arbitrator are considered,
businesses prevail at a much higher rate. Second, Public Citizen was not able
to duplicate Fellows' estimate of consumer claimants' win rates, finding
instead that "consumers prevailed in only 37.2 percent of consumer-initiated
cases that reached a decision."249 Regardless, cases with consumer claimants
"account for a miniscule percentage of NAF arbitrations and therefore are not
representative of NAF arbitrations." 250

into its system in a single day.").
246 Fellows, supra note 25, at 32.
247 Id
248 PUBLIC CITIZEN, ARBITRATION DEBATE TRAP, supra note 6, at 9.
249 Id at 10.
250 Id.
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4. ERNST & YOUNG, OUTCOMES OF ARBITRATION: AN EMPIRICAL
STUDY OF CONSUMER LENDING CASES 16, App. A (2004), available at
http://www.adrforum.com/rcontrol/documents/ResearchStudiesAndStatistics/
2005ErnstAndYoung.pdf.251

Sample: 226 NAF arbitrations brought by consumers between January
2000 and January 2004.252 The study did not include information on
arbitrations brought by businesses.

Findings: The largest category of disputes involved credit card fees and
charges (38.9% of the cases), with other significant case types including
disputes over credit card chargebacks (8.4%), mortgage loans (8.4%), and
other loans (7.5%).253 The substantial majority of claims (73.0%) sought
$15,000 or less; only 7.0% of claims were for more than $75,000.254 Overall,
129 of the 226 cases (or 57.1%) were dismissed before hearing, either due to
settlement or on request of the plaintiff. Ernst & Young classified all but four
of those cases as cases in which the consumer prevailed.255 Of the cases that
reached a decision by the arbitrator, the consumer prevailed in fifty-three out
of ninety-seven cases (or 54.6%).256 Ernst and Young concluded:
"Consumers appear to be satisfied with settlements accomplished prior to
hearings and if a hearing takes place, consumers are not losing a
disproportionate number of cases. Therefore, the findings from this analysis
do not support claims that the arbitration process is harmful to
consumers." 257

251 See also supra text accompanying notes 229-31.
252 ERNST & YOUNG, supra note 27, at 7. Of the 250 casefiles provided by the NAF,

Ernst & Young excluded 24 employment-related cases from the study. Id. at 7.
253 Id. at 8.
254 Id
255 Id. at 9 ("Under the first measure, a claimant is said to prevail if the arbitration

decision favored the claimant, or if the case was dismissed at the claimant's request or
per party agreement. This measure assumes that the consumer was sufficiently satisfied
with the settlement to dismiss the arbitration proceedings."). The four dismissals in which
the consumer did not prevail, according to Ernst & Young, were ones in which either the
NAF dismissed the case due to some deficiency or the consumer dismissed the case
because he or she could not afford to continue. Id. at 9 n. 11.

256 Id. at 9.
257 Id. at 10. In addition to its case analysis, Ernst & Young surveyed twenty-nine of

the consumers involved in the cases (twenty-five of whom had prevailed in their cases).
Of those responding, twenty-five (or 69%) either "were satisfied or very satisfied with the
arbitration process." Id. at 11-12.
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Criticisms: Bland et al. have criticized the Ernst & Young study on
several grounds.258 First, the study examined only the arbitration process and
did not compare arbitration to litigation. Second, the study included
dismissals, whether by claimant request or party agreement, as wins by the
claimant. It also included any case in which a claimant prevailed, regardless
of the amount recovered, as a win. Third, the study focused only on the
claims filed by consumers, "disregarding more than 100,000 filed by
corporations against consumers during the same four-year period."259

5. CAL. DisP. RESOL. INST., CONSUMER AND EMPLOYMENT
ARBITRATION IN CALIFORNIA: A REVIEW OF WEBSITE DATA POSTED
PURSUANT TO SECTION 1281.96 OF THE CODE OF CIVIL PROCEDURE (Aug.
2004), available at http://www.mediate.com/cdri/cdriprint-aug_6.pdf.

Sample: 2175 arbitration cases from January 2003 through February
2004, posted on websites of six different arbitration providers as required by
California law. The six providers were the AAA, ADR Services, Arbitration
Works, ARC Consumer Arbitrations, JAMS, and Judicate West.260 Although
the study included data on both consumer and employment arbitration, the
reported results did not distinguish between the two. 261

Findings: The CDRI prefaced its findings with the statement that "[i]n
general, inconsistencies, ambiguities and the lack of reported data in some
areas limit this study's utility for the purposes of informing policy."262 Data
on both filing and disposition dates were available for 1559 cases. For those
cases, the mean disposition time was 116 days, while the median was 104
days.263 The amount of arbitrator's fee was available for 1404 cases; the
mean fee was $2256 while the median fee was $870.264 The prevailing party
was identified for 302 cases. The consumer prevailed in 215 (or 71.2%) of
those cases, while the business prevailed in the remaining eighty-seven cases

258 F. PAUL BLAND JR. ET AL., CONSUMER ARBITRATION AGREEMENTS:

ENFORCEABILITY AND OTHER Topics 11 (5th ed. 2007); see also PUBLIC CITIZEN,
ARBITRATION TRAP, supra note 6, at 20.

259 BLAND ET AL., supra note 258, at 11.
260 CALIFORNIA DISPUTE RESOLUTION INST., supra note 28, at 14.
261 Id. at 22 fig.1.
262 Id. at 18. For a detailed description of the problems, see id. at 27-32.
263 Id. at 19.
264 Id. at 21.
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(or 28.8%).265 The amount of the award was reported for 540 cases; the mean
amount awarded was $33,112 while the median amount awarded was
$7615.266

Criticisms: Bland et al. identified the following criticisms of these
results. First, as the CDRI itself recognized, the data it was reviewing were
too incomplete to reach any firm conclusions. 267 Second, the study "appears
to exclude collection actions brought by creditors against consumers and any
arbitrations from the National Arbitration Forum, a lightning rod concerning
the fairness of consumer arbitration." 268

6. Answers and Objections of First USA Bank, N.A. to Plaintiffs
Second Set of Interrogatories, Ex. 1, Bownes v. First U.S.A. Bank, N.A. Civ.
Action No. 99-2479-PR (Ala. Circuit Ct. 2000), available at
http://www.publicjustice.net/Repository/Files/McQuillanExhibit_ 16-19.pdf.

Sample: Data on NAF arbitration outcomes between 1998 and 2000,
produced by First USA Bank in response to interrogatories in an Alabama
lawsuit.269

Findings: The data showed that of the 51,622 NAF arbitrations in which
First USA was involved with consumers, it prevailed in 19,618 while the
cardholder prevailed in eighty-seven. Of the cases in which First USA
prevailed, the substantial majority (17,293 of 19,618, or 88.1%) were cases
in which the consumer did not respond. Another 28,248 cases expired,
typically for failure to serve the cardholder within ninety days, and another
3666 were pending at the time the discovery response was made. Consumers
brought four cases against First USA, prevailing in two of the cases and
settling a third; the fourth was still pending.270 These results are commonly
cited as showing that "First USA prevailed in an astonishing 99.6 percent of
cases." 271

Criticisms: The NAF responded that collection cases in court have a
similar success rate for businesses ("creditors win about 98 percent of

265 Id. at 25.
266 Id. at 20.
267 BLAND ET AL., supra note 258, at 12; see also PUBLIC CITIZEN, ARBITRATION

DEBATE TRAP, supra note 6, at I1-12.
268 BLAND ET AL., supra note 258, at 12.
269 First USA Interrogatory Answers, supra note 54, ex. 1.
270 Id. at 38, ex.1.
271 PUBLIC CITIZEN, ARBITRATION TRAP, supra note 6, at 13.
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collection actions brought against debtors in federal courts") and that
'"expired' cases should be counted as victories for consumers." 272

927

272 Caroline E. Mayer, Win Some, Lose Rarely? Arbitration Forum's Rulings Called
One-Sided, WASH. POST, Mar. 1, 2000, at E01 (quoting Ed Anderson, NAF managing
director).
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APPENDIX 2.
EMPIRICAL STUDIES OF EMPLOYMENT ARBITRATION AND SECURITIES

ARBITRATION

This appendix lists empirical studies of employment and securities
arbitration, organized by type of arbitration and author name.

A. Employment Arbitration
Lisa B. Bingham & Shimon Sarraf, Employment Arbitration Before and

After the Due Process Protocol for Mediation and Arbitration of Statutory
Disputes Arising Out of Employment: Preliminary Evidence that Self-
Regulation Makes a Diference, in ALTERNATE DISPUTE RESOLUTION IN THE
EMPLOYMENT ARENA: PROCEEDINGS OF THE NEW YORK UNIVERSITY 53rd
ANNUAL CONFERENCE ON LABOR 303 (Samuel Estreicher & David Sherwyn
eds., 2004).

Lisa B. Bingham, Self-Determination in Dispute System Design and
Employment Arbitration, 56 U. MIAMI L. REV. 873 (2002).

Lisa B. Bingham, Unequal Bargaining Power: An Alternative Account
for the Repeat Player Effect in Employment Arbitration, IRRA 50th ANN.
PROC. 33 (1998).

Lisa B. Bingham, On Repeat Players, Adhesive Contracts, and the Use
of Statistics in Judicial Review of Arbitration Awards, 29 McGEORGE L.
REV. 223 (1998).

Lisa B. Bingham, An Overview of Employment Arbitration in the United
States: Law, Public Policy and Data, N.Z. J. INDUS. REL., June 1998, at 5.

Lisa B. Bingham, Employment Arbitration: The Repeat Player Effect, 1
EMP. RTs. & EMP. POL'Y J. 189 (1997).

Lisa B. Bingham, Emerging Due Process Concerns in Employment
Arbitration: A Look at Actual Cases, 47 LAB. L.J. 108 (1996).

Lisa B. Bingham, Is There a Bias in Arbitration of Non-Union
Employment Disputes?, 6 INT'L J. CONFLICT MGMT. 369 (1995).
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Alexander J.S. Colvin, Empirical Research on Employment Arbitration:
Clarity Amidst the Sound and Fury?, 11 EMP. RTs. & EMP. POL'Y J. 405
(2007).

Alexander J.S. Colvin, Paper Presentation at 62nd Annual Conference on
Labor, New York University, Employment and Consumer Arbitration: What
Do the Data Show? (June 5, 2009).

Michael Delikat & Morris M. Kleiner, An Empirical Study of Dispute
Resolution Mechanisms: Where Do Plaintiffs Better Vindicate Their Rights?,
DIsP. RESOL. J., Nov. 2003/Jan. 2004, at 56.

Theodore Eisenberg & Elizabeth Hill, Arbitration and Litigation of
Employment Claims: An Empirical Comparison, DiSP. RESOL. J., Nov.
2003/Jan. 2004, at 44.

Samuel Estreicher, Saturns for Rickshaws: The Stakes in the Debate over
Predispute Employment Arbitration Agreements, 16 OHIO ST. J. ON DIsP.
RESOL. 559 (2001).

Elizabeth Hill, Due Process at Low Cost: An Empirical Study of
Employment Arbitration Under the Auspices of the American Arbitration
Association, 18 OHIO ST. J. ON DISP. RESOL. 777 (2003).

Elizabeth Hill, AAA Employment Arbitration: A Fair Forum at Low Cost,
DisP. RESOL. J., May/July 2003, at 9.

William M. Howard, Mandatory Arbitration of Employment Disputes:
What Really Does Happen? What Really Should Happen?, DISP. RESOL. J.,
Oct./Dec. 1995, at 40..

William M. Howard, Mandatory Arbitration of Employment Arbitration
Disputes: Can Justice Be Served? (May 1995) (unpublished Ph.D.
dissertation, Arizona State University).

Lewis L. Maltby, Employment Arbitration and Workplace Justice, 38
U.S.F. L. REv. 105 (2003).

Lewis L. Maltby, The Myth of Second-Class Justice: Resolving
Employment Disputes in Arbitration, in HOW ADR WORKS 915 (Norman
Brand ed., 2002).
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Lewis L. Maltby, Arbitrating Employment Disputes: The Promise and
the Peril, in ARBITRATION OF EMPLOYMENT DISPUTES 530 (Daniel P.
O'Meara ed., 2002).

Lewis L. Maltby, Private Justice: Employment Arbitration and Civil
Rights, 30 COLUM. HUM. RTS. L. REV. 29 (1998).

NATIONAL WORKRIGHTS INST., EMPLOYMENT ARBITRATION: WHAT
DOES THE DATA SHOW?, available at
http://www.workrights.org/current/cdarbitration.html.

HOYT N. WHEELER, WORKPLACE JUSTICE WITHOUT UNIONS 47-68
(2004).

B. Securities Arbitration
Stephen B. Choi, Jill E. Fisch, & A.C. Pritchard, Attorneys as Arbitrators

(Nov. 2008), available at http://www.law.northwestern.edu/searlecenter
/papers/Choi attorneysfinal.pdf.

GENERAL ACCOUNTING OFFICE, How INVESTORS FARE, Rep. No.
GAO/GGD-92-74 (May 1992).

GENERAL ACCOUNTING OFFICE, SECURITIES ARBITRATION: ACTIONS
NEEDED TO ADDRESS PROBLEM OF UNPAID AWARDS, Rep. No.

GAO/GGD/00-1 15 (June 2000).

JIRO E. KONDO, SELF-REGULATION AND ENFORCEMENT IN FINANCIAL
MARKETS: EVIDENCE FROM INVESTOR-BROKER DISPUTES AT THE NASD
(Dec. 25, 2007).

EDWARD S. O'NEAL & DANIEL R. SOLIN, SECURITIES LITIG.&
CONSULTING GROUP, MANDATORY ARBITRATION OF SECURITIES DISPUTES:
A STATISTICAL ANALYSIS OF How CLAIMANTS FARE (2007), available at

http://www.slcg.com/pdf/news/Mandatory/o20Arbitration%20Study.pdf

Michael A. Perino, Report to the Securities and Exchange Commission
Regarding Arbitrator Conflict Disclosure Requirements, in NASD AND
NYSE SECURITIES ARBITRATIONS 32-33 (Nov. 4, 2002).
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The Consumer Financial Protection Bureau's Arbitration Study

A Summary and Critique

Jason Scott Johnston and Todd Zywicki

L Introduction

For decades, legal commentators have debated the normative desirability of clauses in consumer

contracts that require consumers to arbitrate rather than litigate claims against providers of

consumer products and services. ~ Consumer advocates have been especially concerned that, by

precluding consumer class actions, such mandatory arbitration clauses will leave consumers

without any effective remedy for violations of consumer contracts and allow even more egregious

corporate inisconduet that violates state and federal consumer protection statutes. However,

although many consumer contracts clearly include clauses requiring consumers to arbitrate

claims, there is relatively little systematic empirical evidence about how consumers fare in either

arbitration or consumer class actions. With dozens of state and federal consumer protection

statutes aimed at both compensating consumers and deterring corporate misconduct, empirical

evidence on the effectiveness of arbitration versus consumer class action has been needed badly.

In enacting the Dodd-Frank Wall Street Reform and Consumer Protection Act,3

Congress finally joined the debate over arbitration versus class action relief in consumer

financial contracts. Under Dodd-Frank, pre-dispute mandatory arbitration clauses are

unconditionally banned in contracts for residential mortgages and home equity loans,4 For most

other types of coiisun~er financial contracts, however, Dodd-Frank delegates to federal agencies

~ See sources cited in Jean R. Slernlight, Mandatory Bi~~di~ag Arbitration Clauses Pr•ever~t Consumers from

Prese~~ti~ag Procedurally Difficult Claims, 42 Sw. U. L. Rev. 87, 87 n.l (2012).

For examples of this view, see David S. Schwartz, Claim-Suppressive Arbitration: The Ne~v Rules, 87 INS. L.J. 239

(2012); Mauree~~ Weston, 7'he Death of tl~e Class Actia~ After Concepcion?, 60 U. Kan. L. REv. 767 (2012).

3 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010).

4 Id. § 1414.



the job of gathering more systematic evidence about arbitration. Section 1028(a) of Dodd-Frank

requires the newly created Consumer Financial Protection Bureau (CFPB) to provide Congress

with a report on "the use of agreements providing for arbitration of any future dispute between

covered persons and consumers."$ As for what the CFPB is to do after it issues such a report,

section 1028(b) grants the CFPB the authority to "prohibit ar impose conditions or limitations

on the use of an agreement between a covered person and a consumer for a consumer financial

product or service providing for arbitration of any future dispute between the parties, if the

Bureau finds that such a prohibition or imposition of conditions or limitations is in the public

interest and for the protection of consumers." For arbitration clauses in broker—customer

contracts, Dodd-Frank commands that the Securities and Exchange Commission (SEC) conduct

a similar study.6

Although nothing indicates that the SEC will be reporting anytime soon on arbitration

clauses in broker—customer contracts, the CFPB has now issued two reports on arbitration in

consumer financial contracts: the December 2013 Preli~mina~y Resa~lts study (hereafter

preliminary results)$ and the March 2015 A~~bit~~atzof~ Study: Report to Conga°ess 201 S (hereafter

Report). The CFPB substantially added to the Report while i~lcorporating the earlier preliminary

results. Although the tone and conclusions of the Report are measured and cautious, many

commentators lave interpreted it as a preludE to aggressive regulation of arbitration agreements

1~. ~ ~ o2s(a).
~ Section 921 of Dodd-Frank also requires the Securities end Exchange Commission to study and report on the use

of mandatory arbitration clauses in broker—customer contracts.

~ As noted by George H. Friedman, What's a Regulator to Do? Mandatory Consurner~ Arbitration, Dodd-Frank, ar~d

flze Consz~»~er Fi~aancial P~roteclion Bureau, 20 D~SP. R~SO[,. MAG. (2014) (citation omitted) available at

http://www.americanbar.org/publications/dispute_resolution_magazine/2014/smnn~er/what-s-a-regulator-to-do

--mandatory-conswner-arbitration--dodd-f.html ("Given the more than 90 mandatory study and rulemaking

requirements the SEC has under Dodd-Frank, it is not at all surprising that arbitration is not high on the agency's

priority list.")
8 CONSUMER FIN. PROT. BUREAU ~CFPB~, ARBITRATION STUDY: P2ELIMINARY REPORT (ZOI3~.

~ CFPB, ARBITRATION STUDY: RGPOR'i' TO CONGRESS 2015 (2015.



in consumer credit contracts10 or perhaps even as an outright ban oi~ mandatory arbitration

clauses. Deepak Gupta, who acted as senior cowlsel for enforcement strategy at the CFPB during

the new federal agency's founding in 2011-2012, has told the press that prohibiting or restricting

mandatory arbitration would be "the single most transformative thing the bureau can dd' for

consumer•s.l ~ In May 2015, 58 members of Congress wrote to CFPB Director Richard Cordray,

pointing to the findings of the study and "urg[ing] the CFPB swiftly to undertake a rulernaking to

eliminate the use of forced arbitration clauses in these contracts."' ~

Proponents of that view particularly point to the Report's apparent enthusiasm for the use

of class action litigation to resolve disputes involving consumer credit products instead of

arbitration. Although the Report draws no firm conclusions, it may seem to suggest that

arbitration is often an ineffective means for compensating consumers in disputes involving

consumer credit products and that class action cases are an attractive alternative. If that is the

implied message, then the CFPB may attempt to point to its Report as providing a foundation for

banning or restricting the use of mandatory arbitration clauses in consumer credit contracts such

as contracts for credit cards, prepaid cards, checking accounts, and payday loans, just as Dodd-

Frank itself prohibits arbitration in mortgage and other contracts.

The CFPB's Report, however, provides no foundation for imposing new restrictions or

prohibitions ou mandatory arbitration clauses in consumer contracts. A1thoUgh the Report

provides some useful new information about the use of arbitration clauses in contracts involving

10 As we note later, the Report is not limited to products that constitute "consumer credit," such as credit cards; it

also includes a variety of consumer financial products, such as checking accounts, prepaid cards, and even cell

phone contracts. Nevertheless, in this paper, we will frequently use the teen consumer credit contracts as a

shorthand for this range of contracts involving consumer financial products.

~ ~ Carter Dougherty, CFPB Finds Arbitration Harms Cof~swners, Presaging New Rules, BLOotv~QERG Bus., March

20, 2015, available at http://www.bloomberg.comhle~vs/articles/2015-03-10/cfpb-finds-arbitration-l~arn~s-

consumers-in-study-presaging-rules.
"Letter fi•om Sen. AI F►•anken et al. to Richard Cordray, Director, Consamer Financial Protection Bureau (May 21,
2015), available at 1~ttp:Uwww.efpbmonitor.com/files/2015/OS/150521CFPBarbih•ationLetter.pdf.



consumer financial services, its findings fail to support any conclusion that arbitration clauses in

consumer credit contracts reduce consumer welfare or that encouraging more class actior7

litigation would be beneficial to consumers and the economy. Most importantly for public policy

purposes, the CFPB's data do not allow far meaningful comparison between arbitratioi~ and class

actions. The CFPB's Report sheds no light on what is perhaps the key public policy question:

whether class action settlements often represent a deal struck by defendants to avoid massive

discovery costs threatened in lawsuits of questionable substantive merit, whereas arbitration tnay

resolve individual claims more accurately in terms of the substantive merits of the dispute.

Instead, the CFPB's Report presents mountains of data on outcomes in arbitration and in

class action lawsuits. These data suffer from a number of shortcomings. The CFPB is to be

lauded for looking at thousands of actual case files and docket sheets for details on class action

settlements. But by presenting data on what consumers recover when arbitrators make a

judgment in their favor but 110 data on what consumers recover when arbitrations settle—the

likely outcome in a majority of arbitrations that the CFPB studies—the CFPB invites a false

apples-to-oranges comparison between class action settlemeiats and arbitral awards. The CFPB

did not have access to data on the amount of arbitral settlements, but it should have clearly

cautioned against drawing a comparison between arbitral awards and class action settlements.

As for the CFPB's data on class action settlements, its sample of class action settlements

likely includes many settlements iu lawsuits against debt collection agencies. Because debt

collectors are not parties to an arbitration clause between the consumer and the creditor, a debt

collector cannot avail itself of an arbitration clause in the contract between the consumer and

creditor. The CFPB said that it only included class settlements involving disputes to which an

arbitration clause might have applied. As the debt collector settlements were not such disputes, if



the CFPB had consistently applied its own rule for determining which class settlements to

include in the sample it studied, then the CFPB would have excluded the large number of debt

collector class action settlements.

More seriously, the CFPB's data on two measures—on the fraction of consumers actually

receiving a payment under a class action settlement (the claims rate) and on attorneys' fees as a

fraction of the total amount paid to class members—are aggregate averages. To construct these

aggregate averages, the CFPB counts the number of class members paid, and the total amount

paid in attorneys' fees, and divides those numbers by, respectively, the total number of class

members and the class payment. The problem with that approach is that it tends to overweight

data from only half a dozen huge class action settlements. The outcomes in this very small

number of class action settlements dominate tl~e CFPB's reported data. Were the CFPB to have

broken down clain7s rates and attorneys' fees by case type—for example, settlements under the

Telephone Consumer Protection Act (TCPA)—then its data would likely have revealed not oi11y

that substantial variation exists across case types in both tl~e claims rate and the size of attorneys'

fees, but also that for some case types, such as TCPA settlements, only about 5% of consumers

ever receive a payout in typical class action settlements, whereas attorneys' fees are on average

almost as large as the total amount paid to the class.

As for the CFPB's arbitration data, the CFPB discovered that for most financial products,

some providers require arbitration of disputes, but others do not. When arbitration is required, the

CFPB found that a majority of consumers are represented by counsel in arbitration, with an even

higher fraction represented when there is an issue regarding a disputed debt. At the same time, the

CFPB found that arbitration is such a simple and cheap process (now requiring only a $200 filing

fee) that consumers achieve good outcomes even when they are not represented by counsel.



Finally, we field the CFPB's data from consumer surveys very significant. When

consumers were asked what they would do if a credit card company failed to remove a fee that

the consumer complained had been wrongly assessed, very few said that they would resort to

calling a lawyer. Instead, the vast majority of consumers said that they would simply cancel their

accounts and take their business elsewhere. Our data indicate that this consumer market response

is credible and real: as economic theory predicts, financial institutions seem to respond to the

threat of losing a consumer's business by waiving various fees and charges on a case-by-case

basis. For the vast majority of consumer disputes involving small claims, the market creates

incentives for firms to resolve such disputes internally.

Our conclusion, therefore, is that although the CFPB Report has some new infornlation

about both arbitration and class action litigation as alternative devices for resolving consumer

financial disputes, the Report does not provide much of the key information necessary to fully

evaluate the relative roles of arbitration and class actions as ex post dispute resolution

mechanisms for- consumer cases. Substantially more and different evidence would be necessary

to conclude that consumers arE harmed by arbitration or that they would benefit from unleashing

class action litigation more routinely. The propriety of caution in moving to restrict arbitration

agreements on tl~e basis of the CFPB's findings is especially appropriate in light of the well-

established public policy favoring the use of alternative dispute resolution techniques. As the

Supreme Court has repeatedly emphasized in opinions upholding mandatory arbitration clauses,

when in the Federal Arbitration Act, the U.S. Congress made pre-dispute mandatory arbitration

clauses "valid, irrevocable and enfarceable,"13 it expressed both a "liberal federal policy favoring

13 The stabile, Federal Arbitration Act, 9 U.S.C. § 2 (1925), continues to say ". ..save upon such grounds as exist in

law or equity for tl~e revocation of any contract."
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arbitration" and the "fundamental principle that arbitration is a matter of contract."14 Before

regulation overrides such awell-established policy, substantial and rigorous evidence must show

that arbitration is significantly worse for consumers than are the existing institutional

alternatives.

In this paper, we will analyze the Report's methodology aild conclusions and identify the

Report's limitations as a basis for aggressive regulation of arbitration provisions in consumer

credit contracts.

II. Well-Established Public Policy That Favors Arbitration over Litigation

In recent years, the Supreme Court has made it crystal clear ghat the policy favoring arbitration

expressed in the Federal Arbitration Act preempts efforts by state courts, in particular, to declare

that arbitration clauses are unenforceable on public policy grounds. More precisely, in AT&T

Mobzliry v. Concepcion, the Supreme Court squarely addressed holdings by a cumber of state

courts that arbitration clauses waiving class action litigation were unenforceable on grounds of

unconscionability or public policy. Those courts~s had reasoned that class action relief was

necessary to secure an important goal underlying state consumer protection statutes—that of

deterring firms from misbehavior that inflicts harm on consumers that is so small that individual

claims are not viable but that is large ii1 the aggregate. Relying solely on affidavit evidence from

trial attorneys, these courts had held that individual arbitration could not effectuate this goal

~~ AT&T Mobility v. Concepcion, 563 U.S. 321, 131 S. Ct. 1740, 1745 (2011), quoting Rent-A-Center, West, In
c. v.

Jackson, 561 U.S. 63, 67 (201.0).

15 Perhaps the most prominent example is the California Supreme Court in Discover Bank v. Superior Cou
rt, 36 Cal.

4th 148, 113 P.3d 1100 (2005), the case relied on by the California Supreme Court in declaring Lmenforceable 
the

arbitration clause at issue in Concepcion. Under the narrow reading of the Discover Bank holding put forward b
y

Co~~cepcion, the court's rule striking down class action waivers was limited to such waivers in adhesion contrac
ts in

which the consumer alleged that small damages were incurred because of the defenda~lt's scheme to "chea
t"

consumers. But other state supreme courts had relied on essentially identical reasoning without similar doctrina
l

limits. See, e.g., Scott v. Cingular Wireless, 161 P.3d 1000 (Wash. 2007).



because attorneys would not undertake such representation on an individual basis, even in

arbitration. With class action relief waived, these courts had found that small consumer claims

would not be effectively pursued, thus leaving consumers uncompensated and firms undeterred

from misbehavior that generated such small, nonviable consumer claims.16

Co~~cepcioi~ was precisely the kind of small stakes consumer contract dispute for which

state courts had claimed that individual arbitration could not substiCute for class action—style

relief. The plaintiffs in Concepcioia alleged that that AT&T had engaged in false advertising and

fraud by charging them a $30.22 sales tax on a phone that it had advertised as being free. Under

AT&T's arbitration clause, for claims less than $10,000, a consumer wishing to pursue a claim iu

arbitration could do so over the phone, via written submissions, or in person, If the consumer

received au arbitration award larger than AT&T's last settlement offer, then under the clause,

AT&T promised to pay a minimum of $7,500 plus the claimant's attorney fees." The District

Court in Co~~cepcion thought highly of this arbitration mechanism, finding that it was "quick, easy

to use" aild likely to "promp[t] full or ...even excess payment to the customer without the need to

arbitrate or litigate" and that the $7,500 premium functioned as "a substantial inducement for the

consumer to pursue the claim in arbitration."'s Still, it found that under California law, AT&T's

clause was unenforceable because AT&Thad failed to show that arbitration under its clause could

adequately substitute for the deterrent effect of class action relief.

~ ~' Some courts, such as the California Supreme Coact in Discover Ba~~k, tried to be careful to say that they were

ruling arbitraCion clauses unconscionable so that their decisions would be protected from preemption by language in

section 2 of the Federal Arbitration Act, which says that arbitration clauses are enforceable "save upon such grounds

as exist at law or in equity for the revocation of any conh•act." 9 U.S.C. § 2 (2006). Other courts, such as the

Washington Supreme Court in Scott v. Cingular Wireless, were willing to simply say that mandatory arbitration

clauses in consumer contracts were void as against state public policy. As discussed later in this paper, the Supreme

Court did not find at all persuasive the idea that Discover Ba~~lc represented just a routine (or case-specific) find
ing

of unconscionability.
~ ~ This summary of the clause is taken from the Courts opinion in Cor2cepcion.

18 AT&T Mobility v. Concepcion, 131 S. Ct 1740, ] 745 (citing Laster v. T-Mobile USA, Inc., 2008 WL 5216255
,

*11—*12) (S.D. Cal., Aug. 11, 2008).
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In reversing tl~e Ninth Circuit affirmance in Concepcion, the Supreme Court ruled that by

effectively requiring that consumers be given the choice between individual versus classwide

relief ex post, the California Supreme Court's approach to mandatory arbitration in consumer

contracts would create an inevitable incentive for such classwide dispute resolution. This

incentive, the Court held, struck at the heart of the federal policy favoring arbitration, for "the

switch from bilateral to class arbitration sacrifices the principal advantage of arbitration—its

informality—and makes the process slower, more costly, aild more likely to generate procedural

morass than final judgment."19

Since Concepcion, the Supreme Court has continued to reject challenges to the

enforceability of arbitration clauses that are based on the supposed loss of deterrence entailed by

mandatory arbitration. In 2013, in A»~e~rrca~~ E.~press v. Italian Colors Restau~~ant20 (Amex I~,

the Court ruled enforceable a clause mandating arbihation and waiving classwide relief even for

claims alleging violations of federal antitrust law. The plaintiff in Amex II had argued that no

plaintiff's attoi7ley would incur the enormous cost of hiring the experts necessary to have a

chance of winning such a case unless individual claims were aggregated to allow classwide

damages. The Supreme Court saw uo merit in this argument, responding to it by commenting

simply that in Co~~zcepcion, "we specifically rejected the argument that class arbitration was

necessary to prosecute claims ̀ that might otherwise slip through the legal system. "'~'

The Supreme Court's conclusion iu Ar~ze~ II is particularly informative about the Court's

attitude toward arbitration and its potential. The affidavit evidence in that case—that the expert

witnesses that are necessary to pursue such cases are a large expense that can be justified only by

19 14. at 1751.
'0 470 U.S. 213, 133 S. Ct. 2304 (2013).

~ ~ Id. at 2312 (citing Cor7ce~ciora, 13l S. Ct. at 1753).
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the prospect of aggregate recovery—likely struck many antitrust litigators as accurate. However,

the conclusion that such aggregate recovery can be achieved only through class actions is not one

the Court was ready to accept. Class action law firms already have begun to file mass arbitrations

for antitt-ust violations, aild an online consumer organization even helps consumers join such

mass arbitrations.~~ The Court's broad interpretation of the Federal Arbitration Act reflects its

view that Congress wants arbitration to be given every chance to succeed. The Supreme Court's

now quite extensive jw•isprudence on arbitration has made clear that the strong presumption in

federal law in support of arbitration rEsts in large part on the idea that consumers benefit from

the speed, simplicity, and low costs of arbitration. An often-repeated argument is that much of

this benefit comes in the form of lower consumer prices.23 As we explain later in this paper, the

decreased consun7er prices may result from the lower litigation costs, but the magnitude of the

decrease may be difficult to estimate. However, as we also stress, arbitration may benefit

consumers further by improving firm incentives to invest in accurate internal dispute resolution

systems that pretermit external dispute resolution in whatever form. And, of course, consumers

may benefit from being able to participate directly in a cheap, quick, and infoi7nal method of

dispute resolution.

Whatever the range of benefits to consumers from arbitration may be, the Supreme Court

is clearly of the view that Congress may well have understood there to be many benefits. At the

same time, the chorus of criticism regarding class action litigation has grown in recent years. As

a result of those criticisms, initiatives at both the state and the federal levels have attempted to

'~ See Sternlight, sa~pra note I, at 92.

'3 See Stephen J. Wire, Pnyi~~g tive Price of Process: Judicial Regz~lation of Consa~~ner Arbitration flgreements, 1 J.

D~SP. R~SOL. 89, 90-93 (2001); Stephen J. Ware, Tl~e Case for• E~~forcing Arbitration Agreer~~e~~ts—With Particular

Co~~sideration of Class Actio~as and Arbitration Fees, 5 J. AM. AttB. 251 (2006); Peter B. Rutledge, Whither

Arbit~~ationl, 6 GFo. J.L. &Pus. PoL'Y 549, 575-76 (2008).
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pare back class actions and to ensure that class actions truly further the cause of justice and result

in compensation to consumers for real harms suffered, rather than simply providing an outsized

payment to class action lawyers to resolve nuisance litigation.

Those efforts have been met by a campaign by class action attorneys, law professors, and

consumer advocates to delegitimize arbitration while supporting class actions for disputes

involving consuiller products and services.24 Given the hostility of those interests to arbitration, it

was not unexpected that they would celebrate the tone of the CFPB's Report as signaling a move

toward restrictions on arbitration agreements. For example, in the letter from Democratic

members of Congress, the signatories asserted,

In total, the study conducted by the CFPB at Congress's request roundly confirnls that

individuals unknowingly sign away their rights through forced arbitration agreements,

which do not reduce consumer costs for financial services.... Based on this substantial

bedrock of evidence, we urge the CFPB to move forward quickly to use its authority under

the Dodd-Franlc Act to issue strong rules to prohibit the use of forced arbitration clauses in

financial contY-acts and give consumers a meaningful choice after disputes arise.25

Critics of arbitration agreements make a number of stylized, oft-repeated criticisms of

arbitration,26 Some critics, such as the California Supreme Court,' object to arbitration clauses

contained in what they call adhesion contracts, by which they mean contracts whose teens

(including arbitration terms) were not and probably could not be subject to consumer bargaining.

Other critics argue that arbitration proceedings are unfair and tilted against consumers and that

24 For works by one especially dedicated scholar, see Myriam Gilles, Killing T72em with Kindness: Exa~nir~ing

Lonswne~•-Frter~dly Arbt~~•ution Cluia~e~~ u/ier AT&T Mobility v. Conecpeion, °8 No7'~t~ DnME L. Rev. 825 (2013);

Myriam Gilles, Opting out of Liability: The Forthcoming, Near-Total Denise of the Moder~v Class Actio~a, 104

Micx. L. REv. 373 (2005).
''s Letter from Franken et al., siapr~ note 12, at 2.

~~' Jean R. Sternlight, Creeping Alandatory Arbitralron: Is It J~rst?, 57 S'rnN. L. Rev. 163 (2005); Theodore

Eisenberg et ~1., Arbrlration 's SU~7rrner Soldiers: An Empi~•icnl Study of Arbitration Clauses irz Cor~sirmer and

Nonconsun~er ConU•acts, 41 U. MtCt~. J.L. REFORM 871 (2007-2008); Miles B. Farmer, Mar~dato~}~ anc~Fair: A

Better System of Mandatory Arbitration, 121 YALE L.J. 2346 (2011-2012).

~~ Discover Bank v. Superior Court, 36 Cal. 4th 148, 162-163, 113 P. 3d 1 ] 00, 1 110 (2005).
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arbitration effectively annihilates many consumer claiins.~g Still others argue that given the sn1a11

size of the claims at stake in many disputes, it is riot fia~ancially feasible for consumers to bring

arbitration actions to vindicate their rights.29 Finally, critics of consumer arbitration often point

to class action litigation as their preferred method for resolution of consumer disputes.

III. The CFPB Report: Summary and Critique

In December 2013, tl~e CFPB produced the preliminary results of its study of arbitration in

consumer financial products contracts. More than a year later, in March 2015, the CFPB released

its final arbih~ation study, A~~bitration Study: Report to Congress 201 S. The Report expands on

the findings in the preliminary results. More generally, it presents entirely new material, so that

the preliminary results (which according to the CFPB stand "as presented there") and the Report

together constitute the CFPB's report to Congress on arbitration.30 Hence, in this paper, we

discuss components.3

For both versions of its arbitration study, the CFPB was given access to actual American

Arbitration Association (AAA) consumer arbitration files. According to the CFPB, it was given

access to the AAA consumer arbitration files only under a confidentiality restriction. Although

the AAA snakes data about its consuincr arbitratio~~s available publicly online, the publicly

available data do 17ot include all of the infoi7nation that is contained in the actual arbitration case

'g See Steinlight, supra note 1; Jean R. Sternlight, Tsuna»zi: AT&T Mobility LLC v. Concepcion h~~pedes Access to

Ji+slice, 90 OR. L, Rr-_v. 703 (2012).

29 David Korn &David Rosenberg, Concepcion's Pro-defe~~da~~t Biasing of the Arbitration Process: The Class

Counsel Solution, 46 U. Mt~H. J.L. R~Fottn~ 1151 (2013).
3o The CFPB's explanation of the eelationship between the Report and the preliminary results appears at page 9 of

section 1 of the Report.
31 When we refer simply to the CFPB's Report or the Repot•t, we are referring to the final arbitration study:

COI~iSUMGI2 FIN. PROT. BUREAU ~CFPB~, E~RBITRATION S"CUDY: REPORT TO CONGRESS 2~ 1 S ~2~ 1 S~. V✓~ will by

contrast refer to the preliminary resiilts study of December, 2013, as just that: the preliminary results report, CFPB

ARBITRATION STUDY: PRELIMINARY REPORT" (2013.
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files. Thus, in its arbitration study, tl~e CFPB had a unique opportunity to expand what is known

about consumer arbitration.

In its 2015 Report, the CFPB reported on what it had learned about AAA arbitrations

involving credit cards, checking accounts, payday loans, prepaid cards, auto purchase loans, and

private student loans. After releasing the 2013 preliminary results, the CFPB added private student

loan and automobile loans to its 2010-2012 arbitration dataset. This addition was clot trivial:

student and auto loan arbitrations make up 31% of the arbitrations covered by the 2015 Report.
32

One of the most interesting general findings in the CFPB's research into AAA arbitration

of disputes involving these six products is that arbin-ations involving some of the products

typically concern a dispute as to the debt amount, but. those involving other products rarely

concern such a dispute. With its access to actual AAA arbitration files, the CFPB was able to

discern that in arbitrations with affirmative eo~isumer claims for relief, the consumer is typically

disputing the amount of a debt that is being collected outside arbitration.33 The CFPB further

found that consumers often dispute the debt amount by way of defense ii7 an arbitration action.

32 CFPB (2015), supra note 9, section 5, at 2U.
33 In the body of the pre(iininary results report, the CFPB explained that it "counted mutual submissions and

consumer filed disputes as debt collection arbitrations when the case included a substantive debt dispute and the

arbitration record shows that there was a prior court proceeding as to which the consumer invoked arbitration."

CFPB (2013), suprn note 8, at 66. The CFPB further explained that "there were a number of pleading formats in

cons~m~er-filed and mutually submitted AAA arbitrations . . . that persuaded us that the debt collection category

needs to be broadened in this way. In some cases, for example, the consumer may affirmatively state that he or she

has no claims but wants the arbitrator ro resolve the merits of the company's underlying debt collection claim. In

others, the consumer states that he or she is filing the arbitration dema~~d instead of filing an answer to a collection

claim in court, or the consumer may file an arbitration foc declaratory judgment that he o►- she does not owe the
amount claimed by the company. . . . In some respects, ho~~~ever, eve may have undercounted debt collection

arbitrations in our total pool of cases. Our definition relies on an indication in the arbih•ation record of prior court

proceedings. The arbitration record ~vay not contain that indication, even when there was, in fact, a prior collectio»
action in court. In addition, even ~Whe~i a company has nor yet sued in court to collect debt, it is possible that some

conswners are preemptively filing arbitrations to challenge the company's pre-judicial assertion of a debt. In fact, a

substantial number of tl~e `non-debt collection' credit card arbitrations in our review appeared to invoh~e only a

substantive debt dispute and no non-debt claims at all, even though the arbitration may be filed by a consumer. . . .
[VJ]e opted to use objective rules to dune debt collection arbitrations, rather than trying to assess whether the
weight of the arbitration record indicated that collection activity was already underway before a substantive dispute

reached arbitration. But it is iu~portant to bear in mind that our `non-debt collection category' included a large
number of cases in which debt was at issue." CFPB (2013), supra note 8, at 67-68.

15



The fraction of arbitrations in the CFPB's dataset involving a dispute over the debt amount

varies from 98% of student loan arbitrations and 87% of credit card arbitrations to 11% of

payday loan arbitrations and 3% of checking account arbitrations.34 The variation in the

frequency with which different types of arbitrations involve disputed debt amounts does not

seem to be explained by whether tl~e company initiated arbitration—debts were very often

disputed for both credit card and student loan arbitrations, but companies initiated 54% of credit

arbitrations and only 2.8% of student loan arbitrations.

As the CFPB explained in its 2013 preliminary results, in 2009 the AAA self-imposed a

moratorium on debt collection actions filed by businesses.35 That maratorium remains in place in

2015. However, the AAA will arbitrate a debt collection issue raised by either the consumer or

the busiizess in an arbitration filed by a consumer (or when the consumer consents in writing to

arbitration of a debt collection) and will arbitrate a debt collection action in a case that the court

has ordered to be arbitrated.36

One thing that the CFPB Report may help explain is why the AAA seemed more than

happy to self-impose its moratorium on hearing AAA debt collection arbitrations filed by

businesses. Even under the CFPB's rather broad definition of a debt collectr~on arbztrc~tio~7, the

CFPB found only 522 debt collection actions over the 2010-2012 period, and all but 4 of these

actions involved credit card disputes.37 By contrast, in 2012 alone, the small claims court in

Philadelphia County, Pennsylvania, had more than 2,200 debt collection cases.38 That the

number of debt collection actions pursued in court is almost an order of magnitude greater than

'~ CFPB (2015), supra note 9, section 5, at 26. Tl~e report does not provide frequencies; those are computed here.
3s CFPB (2013), supra note 8, at 65.
36 Id. at 66.
37 CFPB (2015), si.rpra note 9, section 4, at 92.
3a Id.
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the number pursued by arbitration snakes clear that AAA arbitration is a relatively insignificant

institution of consumer debt collection.

In its 2013 preliminary results, the CFPB presented data on three main aspects of

consuuler arbitration: (a) the claimed amount, (b) the frequency with which consumer claimants

have legal representation, and (c) the substantive legal basis of consumer claims. To this list, the

2015 Report added two main types of data on arbitrations: (a) outcomes in cases that reached

final resolution by an arbitrator, as well as basic statistics on how outcomes varied depending on

what the substantive basis of the consumer's claim was and whether the consumer lead

representation, and (b) some data on the arbitration process, such as how long it took to get a

final arbitrator decision, and data on consumers who changed the amount claimed during the

arbitral process. Perhaps the most important part of the 2013 preliminary results report was its

comparison of the number of small claims consumer arbitrations with the results of a selected

sample of consumer class action litigations. The 2015 Report significantly adds to the CFPB's

comparison of arbitration cases to class action cases by presenting extensive data on what kinds

of claims are brought as consumer class actions and on the settlements in such cases. It also

provides some data allowing comparison of the kinds of cases brought. as class actions with those

brought as individual actions. Thus, in many ways, the heart of the CFPB's combined 2013

preliminary results and 2015 Report is a quite detailed comparison of the results in consumer

class actions with the results in consumer AAA arbitrations. We argue in this paper that, for a

number of reasons, this comparison cannot be taken as indicating the superiority of either class

actions or consumer arbitrations, although the CFPB's comparison of the two approaches is

clearly the most detailed yet produced.
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Three other aspects of the CFPB's Report deserve mention. Two of those elements are

directly related to the general comparison of class actions and arbitration: a survey of consumers

that seeks to identify what cotlsumers know about arbitration, class actions, and other methods of

dispute resolution and an econometric study of whether arbitration leads to lower prices for

consumers. We comment on these aspects in detail later in this paper.

Furthei~liore, although the CFPB focused mainly oil comparing different methods of ex

post dispute resolution, it also reported on the frequency with which consumer contracts in

various product markets contain mandatory arbitration clauses and on the various features of

such mandatory arbitratioiz clauses, such as whether the clauses waive class relief. We also

comment in some detail on this aspect of the Report.

We do not comment on soiree relatively short sections of the Report that examine the role

of small claims courts iu consumer dispute resolution and the relationship between public

enforcement actions and consumer class actions. Looking at online small claims court databases

for which states offered free or low-cost access to case information, the CFPB was able to obtain

systematic case document information for only two state small claims courts, those in Alameda

County, California, and Philadelphia County, Pennsylvania. The CFPB found essentially what

other researchers have foulzd previously:39 that there is considerable variation across states in

small claims courts procedures, with some states adopting procedures that tend to discourage

businesses from using small claims courts to pursue cases against consumers and other states

having procedures (such as venue rules) that have encouraged business to pursue debt collection

and other actions against consumers in small claims court. As for public enforcement actions, the

CFPB addressed the question of the extent to which private class actions merely piggyback off

39 See Richard Hynes, Broke but Not Bankrupt. Gonszrn7er Debt Collection Actions in State Coiarl, 60 FLA. L. REv. 1

(2008).



previously adjudicated public enforcement actions. Looking at all large-dollar ($10 million or

more) class action settlements plus a sample of other class action settlements, the CFPB found

that only a relatively small fraction, 12%, of private consumer class actions were filed after

public enforcement actions dealing with the same issues. Because there is no widespread

perception that consumer class actions merely duplicate and piggyback public enforcement, this

finding is essentially a null result in terms of the larger policy debate.

IV. CFPB Findings That Undercut Arguments That Arbitration Is Unfair to Consumers

The CFPB Report is useful in providing data—much of it for the first time—with respect to

many of the claims typically made about arbitration. Somewhat surprisingly, however, some of

the CFPB's Endings tend to rebut the hypotheses of arbitration's critics. Moreover, where the

data do not undermine arguments for restricting arbitration, they are subject to serious drawbacks

that limit the usefulness of the data for supporting restrictions on consumer arbitration.

A. Do Co~z~surn~ers Ht~ve Measzingful Choice Regarding Whether to Enter iizto Contracts That

Co~itain Arbitrc~tio~x Clauses?

One criticism of arbitration clauses in consumer credit contracts is that such contracts are

"contracts of adhesion," such that consumers have no meaningful choice but to accept the

terms.40 It is implied that with respect to most so-called contracts of adhesion, the terms of the

contracts offered by virtually every financial institution are identical on this point; thus, the

consumer camlot avoid the clause by dealing with a different financial institution.

Yet one of the most important contributions of the CFPB Report is to demonstrate that

such an assumption may be untrue when it comes to consumer credit. For example, the CFPB

ao See CFPB (2015), supra note 9, section 1, at 4, n.4.
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data show that although there has been a slight increase iu use since the Supreme Court made

clear that state courts may riot invalidate mandatory arbitration clauses in consumer contracts on

public policy grounds,41 the vast majority (84%) of credit card issuers do not use such mandatory

arbitration clauses. Arbitration clauses are used more often by larger card issuers.42 With respect

to checking accounts, mandatory arbitration clauses are even less common; the CFPB found that

only 8% of banks include arbitration clauses in their checking account contracts. Thus, for

checking and credit card accounts, conswlzers can quite easily avoid contracts with mandatory

arbitration if they choose to do so.

Even in contracts in which arbitration clauses are most common—prepaid cards, where

92% of the contracts studied included mandatory arbitration clauses—providers accounting for

about 17% of the market do not contractually require arbitration.43 That statistic suggests that

consumers who dislike arbitration can find prepaid card providers that do not require that form of

dispute resolution.
aa

The only market iu which the CFPB found that virtually all (99.9%) consumers are bound

by mandatory arbitration was the market for mobile wireless service. Mobile wireless contracts

were not studied by the CFPB in its 2013 preliminary results, and their inclusion in the 2015

Report is puzzling. The CFPB says that it included mobile wireless contracts in its 2015 Report

because the major wireless providers allow consumers to charge payments for goods and

41 AT&T Mobility v. Concepcion, 563 U.S. 321 (2011).

~' CI'PB (2015), sa~pra note 9, section 2, at 7, 9-12. One possible explanation far the distinction between larger and

smaller credit card issuers is that larger issuees nay be especially prone to large nuisance class actions simply

because of their size; thus, to avoid such litigation, they may find arbitration especially valuable.

43 Id., section 2, at 8.
4`' Indeed, in light of the relative ease with which consumers of prepaid cards (as opposed to credit cards and bank

accounts) can and do switch fi•om one prepaid card to another, if consumers valued an arbitration-fi•ee contract, they

could likely adopt such a card without difficulty. See Todd J. Zywicki, Tlae Economics ar~d Regulation of Network-

Branded Prepaid Cards, 65 Fin. L. REv. 1477 (2013).
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services to their wireless bills, a practice known as mobile wi~~eless third-per~~ty billing.45 In the

developing world, where many consumers have neither credit cards nor back accounts, mobile

wireless third-parry billing is apparently a rapidly growing rnarket.46 In the United States, mobile

wireless third-party billing has been a tiny share of the n7arket, and even in the future it will

likely be used only to pay for smartphone apps.47 The actual market significance of mandatory

arbitration for mobile wireless billing depends on the future importance of mobile wireless

billing and nlay not be indicated by the share of the wireless market taken by wireless fii7ns that

require arbitration. Disputes under mobile phone contracts appear to have little snore to do with

financial services than does the purchase of any other ordinary goods or services; thus, the

findings with respect to mobile wireless service cannot easily be generalized to other consumer

financial services.

As we discuss later in this paper, the CFPB also found that most consumers do not pay

much attention to whether their credit card contract has a mandatory arbitration clause. This

finding might be taken to itnply that even if consumers could, in theory, shop among card

providers on the basis of whether they require arbitration, in practice, fii7ns would not be

influenced by consumer shopping in determining whether to require arbitration. Not only is that

implication unjustified, but so too is the enCire premise—made not just by the CFPB Report but

by the literature preceding it that for arbiri-ation ~o benefit consumers, consumers must observe

and shop among contract clauses that specify the method by which ex post disputes with the arm

will be resolved.

45 CFPB (2015), supra note 9, section 2, at 25-26.

a~ Mondato, The Re-emergence of Carrie• Billing, LATEST INStG~~T B1.oG (Sept. 24, 2014), http:/hnondato.com/blog

/carrier-billing/.
47 FGll. TRADE COMM'N, MOBILE CRAMMING: A FTC STAFF REPORT 4—S (7Uly 2014), avGllRble at 

httpS://WWw.ftC

.gov/system/files/dociimentslreports/Mobile-cramming-federal-trade-commission-staff-report July-2014/140728

mobilecramming.pdf.
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To understand why that impression is mistaken, note that as we also discuss later, the

CFPB found that consumers do consider terms such as what interest rate is offered and whether

firms fairly resolve consumer complaints. Indeed, the CFPB reports that the vast majority of

consumers respond to firms that do not fairly resolve complaints by canceling their cards with the

firnis. A firm's required method of ex post dispute resolution is not something that consumers

specifically consider while shopping, but the matters that consumers do consider—prices and how

firms resolve complaints—are likely directly influenced by whether a firm can require arbitration.

If by requiring arbitration a firm reduces its expected costs of ex post dispute resolution and

increases the benefits of accuracy in internal dispute resolution (iYleaning, it grants consumers a

refund when the iron really has made a mistake and denies refunds when no mistake has been

made), then arbitration reduces the firn7's costs while increasing its payoff to investing in internal

dispute resolution. Arbitration's likely influence is under the hood, as it were, but potentially it is

just as great as if consumers did shop directly considering arbitration clauses.

B. Is Arbitratio~z Fair to CoszsumeYs?

A second criticism of arbitration is that it is unfair to consumers. The unfairness is allegedly both

substantive, in that consumers fare worse in arbitration than they do in litigation, and procedural,

in that consumers lack legal counsel wheal they pursue arbitration claims. The CFPB arbitration

study casts significant doubt on the validity of both criticisms.

1. The CFPB arbzti~ation stz~dy repot~fs surprisingly high ~°ates of legal ~~ep~°ese»tatiotz ii~~

co»surne~~ AAA a~~bit~°crti~oi~s. The CFPB arbitration study clearly shows that representation is not

a problem for consumers in most types of AAA consumer arbitrations. For all product markets
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combined, consumers were represented by counsel in 63% of arbitration cases.48 For payday and

student loan arbitrations, consumers have counsel in 95% of the cases, and for checking account

disputes, 56% of the cases. Even iu credit card arbitrations—the only important type of AAA

consumEr arbitration in which consumers did not have counsel in the majority of cases—

consumers still were represented by counsel in 47% of the cases. Importantly, in credit card

cases in which consumers disputed the debt amouizt, they were represented by counsel 70% of

the time.49

In section 6 of the Report, the CFPB implicitly compares the representation rates in

arbitration with representation rates in individual and class action litigation filed in federal court.

Unsurprisingly, class counsel were present in all class actions studied by the CFPB (except,

apparently, one), and individual plaintiffs had representation in about 94% of the individual

federal actions.so

2. The CFPB ~~epo~~t also shows that unrepresented cof~sumers Izave ~~elatively 12igh success rates

i~z AAA ar~bitratio~~~, so t17at legal ~°ep~~esentation zs ~~ot as in2portarrt ire AAA arbitration as i~~ state

and federal count litigation. The problem with the CFPB's implicit comparison is that it does not

in any way control for the relative value of representation to a plaintiff in federal court versus a

claimant in consumer arbitration proceedings. Representation is valuable in federal court because

civil procedure is complicated and the costs of pursuing a claim are high. Pro se—or as they are

now called, self-represented—plaintiffs iu civil federal lawsuits of all types are only 4% in the

CFPB's large sample of cases. For a federal plaintiff to reach the point at which settlement is

even on the table, let alone to get to a substantive trial on the merits, he or she has to successfully

4s CPPB (2015), supra note 9, section 5, aC 29.

4~ Id., section 5, at 30.
so Id., section 6, at 22-23.
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serve process, manage to file a complaint that can withstand increasingly tough pleading

standards and the inevitable failure to state a claim motion, and then do enough discovery to get

past a summary judgmei7t motion. Few self-represented plaintiffs succeed in overcoming those

federal court hurdles.

Oddly, the CFPB reports both on the AAA arbitration procedures that apply to the cases

it actually studies and on the JAMS procedures, which are irrelevant to AAA arbitrations.

However, under the AAA consumer arbitration procedures that actually apply to the cases

studied by the CFPB, all consumers have to do to initiate an arbitration is to file a claim

describing the dispute and the business that they are disputing against, specify where they would

like the arbitration hearing to happen if they want a hearing, and attach a copy of any arbitration

agreement. Siuc~ 2013, the consumer has had to pay only a $200 fee administrative fee to the

AAA, with all remaining fees paid by the company and the $200 fee waived for any consumer

whose income is less than two times the federal poverty level. The AAA chooses the arbitrator

from its National List of Arbitrators, and they the arbitrator makes a decision. Essentially, none

of the complex procedural motions found in federal court are permitted in arbitration, and for

claims under $10,000, the arbitrator's decision is by default based only on the documents

submitted or, in some cases, on a telephone hearing held. Only for claims above $10,000 is an

actual hearing before an arbitrator the default way of resolving the dispute. If a hearing is held, it

must be in a location convenient for the consmner.

At 26 pages, section 4 of the Report, on how arbitration procedures differ from

procedures in court, is one of the shortest sections in t11e entire study. Importantly, the CFPB

snakes no attempt in the section to estimate the actual transaction costs that a consumer would

face in pursuing an individual claim in federal court rather than iu arbitration. Nor does it attempt
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to estimate the actual ability of a consumer to pursue aself-represented claim in federal court.

However, it is worth noting that what is essentially the entire procedural requirement for an

arbitration consumer—filing a claim with the arbitration agreement attached that states the basic

facts of the claim—is just the first step in federal court. That first step itself has detailed legal

requirements attached to it—requirements than can cause dismissal with prejudice if not

followed. It would seem that even if representation is valuable to consumErs in arbitration, the

AAA arbitration procedures at least allow for the possibility that an unrepresented consumer

claimant may succeed. Without considering both tl~e costs and the benefits of litigation

proceedings, of course, it is impossible to say whether consumers would be better off being

forced to litigate instead of arbitrates ~

That the AAA consumer arbitration procedure is much simpler and less costly than

federal court litigation is strongly suggested by CFPB findings showing that arbitrations are

resolved very quickly. The Report finds that even when telephone hearings were conducted,

most arbitrations were resolved in less than five months, and even with a hearing, most were

resolved in less than seven months. When there was a known settlement, it usually was achieved

in about five months.'

Moreover, the CFPB also found that hiring an attorney is far from crucial to consumers in

AAA arbitration. On the one hand, at relative frequencies of 40%versus 34%, conswners with

representation more often got settlements than those without attorneys. On the other hand, at

relative rates of 2% versus 14%, consumers with attorneys did much worse in cases that actually

s~ We follow the standard conclusion of arbitration experts that for arbitration to be viable, it must be a mandatory

pre-dispute clause. Otherwise, the use of arbitration would unravel because of standard forum-shopping problems as

conswners decided whether to sue or to arbitrate on the basis of the forum that they thought most advantageous for

their clai~il.
s~ CFPB (2015), sz~pra note 9, section 5, at 72.
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ended in a decision by the arbitrator.S3 Thus, the arbitration -study shows that self-represented

plaintiffs were seven times more likely than represented plaintiffs to get an AAA arbitrator's

decision in their favor. That finding is consistent with arbitration's being a process set up so that

hiring an attonley offers little value to a consumer and is often unnecessary.

As noted earlier, the CFPB arbitration study reports that 94% of individual plaintiffs in its

sample of federal and state court. consumer lawsuits were represented by attorneys. By far the

most important type of individual suit pursued on aself-represented basis involved a checking

account or debit card, In such sums, 68% of plaintiffs were self-represented.54 Surprisingly, given

the finding that self-representation is actually the rule rather than the exception in individual

lawsuits involving checking accounts and debit cards, the CFPB study fails to report on how

outcomes in individual consumer lawsuits varied between those brought by consumers with

counsel and those brought by consumers who were self-represented.

The CFPB reports that consumers who c~zd have counsel in individual consumer lawsuits

obtained judgments in their favor about 7% of the time, with settlements occurring somewhere in

the range of 42% to 48% of all cases filed, depending on whether one counts known or

"potential" settlements.s' Tl~e CFPB reports that over the entire set of 668 arbitrations in which it

coded consumers as making an affirmative claim for relief, consumers received awards in 20°/o

of the 158 arbitrations that the CFPB deternlined to have ended in an arbitral award, or 6% of the

total number of such arbitrations.s~ Yet the CFPB also reports that of all 1,060 arbitrations in its

sample (not just those in which consuillers made affirmative claims for relied, 57% either were

s3 1d., section 5, at 55. The rates iii the teat are derived fi•on~ figures 11 a»d 12.

54 Id., section 6, at 32.
ss I~ section 6, at 48.
~~ Id., section 5, at 41.
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laiown to have settled or were "consistent with settlement."s~ Thus, with 57% of all arbitrations

resulting in settlement and 6% in an award for a consLimer claimant, arbitratioi~ seems to

generate co~npar~c~ble oi° eve~~ slightly better ~~esz+lts for individual claimants than do individual

consumer lawsuits (where up to 48%result in settlements and 7% in consumer judgments).

Note that the CFPB found a much lower rate of consumer success in AAA arbitrations

than previously reported in the pathbreaking study of AAA arbitration by Christopher Drahozal

and Samantha Zyontz. Drahozal acid Zyontz studied 301 AAA consumer arbitration cases heard

in 2007 and found that consumers won some relief in 53.3% of arbitrations.58 Moreover,

consumers recovered attoimeys' fees in 63% of cases in which they sought fees.59 The CFPB

finding that unrepresented consumers in AAA arbitration are much more likely to prevail on the

merits than are represented consumers in lawsuits filed in court is consistent with the earlier

finding by Drahozal and Zyontz that, at least in some types of cases, consumers win ~nor-e

frequently in arbitration than iu court.~o

The large disparity between the consumer AAA arbitration success rates reported by the

CFPB (20% for consumers making affii-~native claims) and by Drahozal and Zyontz (53%)

suggests that further work needs to be done with AAA consumer arbitration files. In any event,

the data that the CFPB has reported in its 2015 study is not consistent with the claim that

arbitration yields worse outcomes for consumers. As it stands in its now presumably final form,

the CFPB Report suggests, to the contrary, that AAA arbitration may be the oily forum in which

unrepresented consumers have a chance to obtain a decision in their favor.

57 Id., section 5, at 32.
58 Christopher R. Drahozal &Samantha Zyontz, Arr Empirical study of AA~1 Consumer Arbitrations, 25 OH10 ST. J.

DtsY. R~soL. 843 (2010).
'~ Id.
~o Christopher R, Drahozal &Samantha Zyontz, Creditor Claims in Ar•bitr~atio~i and i~~ Court, 7 Has'r1NGs BUS. L.J.

77 (2011).
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V. Understanding the Effect of Arbitration Clauses: The Irrelevance of the CFPB's Findings

In the 2015 Report, the CFPB expanded the scope of its inquiry into the effect of arbitration

clauses for consumers. One new section (section 10) purports to be a statistical (or econometric)

analysis of whether mandatory arbitration clauses lower prices for consumers. Another new

section (section 3) presents the results of a survey that probed whether consumers know whether

they are bound by mandatory arbitration clauses. Neither set of results can be taken as

disconfii7ning the benefits of arbitration to consumers. The CFPB's finding that a temporary

moratorium on the use of arbitration clauses by some credit card issuers did not significantly

affect pricing relative to that of issuers without such a moratorium just confirms that financial

products providers, like firms generally, do not change prices in response to temporary cost

changes, nor does the CFPB provide any explanation as to why it thinks otherwise. The Report

shows nothing that indicates whether arbitration benefits consumers by lowering prices. The

CFPB's survey of consumers found that consumers know little about ex post dispute resolution

mechanisms—whether arbitration or class actions. However, the CFPB's survey also revealed

why such relative ignorance is perfectly rational: when they feel that a credit card firm bas

wrongfully imposed a fee or charge that it refuses to reverse, consumers overwhehllingly prefer

the market response of canceling their cards over litigating or arbitrating the dispute.~~

A. Why Consui~zers Do~7't Need to Know MucJz aboa~t Arbitration Clauses

In section 3 of the Report, the CFPB provides the results from a survey that asked about a

thousand credit card owners a number of questions about their choice of a credit card and about

~ ~ As discussed later in the next subsection, the CFPB reports that faced with a situation in which a credit card

company was imposing a charge that the consumer had not signed up for, 57% of the survey respondents said they

would cancel t~l~eir card (the market res}~onse), whereas only 1 %said they world seek legal advice or sue usi~lg an

attorney. See CFPB (2015), st~~pra note 9, section 3, at 18.
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whether they would pursue a complaint against a credit card company through an external

dispute resolution mechanisms such as litigation or arbih•ation if the company failed to resolve

their claim internally. In answering an open-ended question of the form, "Why did you choose

the card you did?," a relatively small fraction of respondents came up with a particular reason.

The illost frequently given rEsponses to this open-ended question were tl~e interest rate on the

card and the card's rewards program. When various credit card features were asked about

specifically (the closed-end format), most respoudeizts indicated that the interest rate, customer

service, rewards, fees, issuer's reputation, and card acceptance all were factors that entered into

their decision to get a particular card.62

As far knowledge about and willingness to pursue external dispute resolution, the

CFPB survey found that even if consumers were charged a fee that they knew the company had

incorrectly assessed, only 1.4% of respondents said they would seek legal advice and an even

smaller 0.7% said they would consider initiating legal proceedings. A similarly small

percentage of consumer respondents, 1.7%, said that they would simply pay the fee. As for

arbitration clauses, consumers seemed to have little understanding of whether their credit card

contract contained such a clause and whether the clause prevented them from taking a dispute

to court. Regardless of what the contract actually said, about 20% of consumers thought that

their contract included such a clause and about 7% of consumers thought that they could not

sue in courC, regardless of whether their contract had a mandatory arbitration clause. Most

consumers with a nlaudatory arbitration clause (57%) still thought that they could participate in

a class action lawsuit.63

~' Id., section 3, ~t 14.
~i3 Id., section 3, at 3.
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The CFPB highlights its final set of findings by placing it in the first paragraph

sun7marizing the results of its survey: the relative ignorance of consumers regarding whether

their credit card contract has a mandatory arbitration clause and the effect of such a clause on

their right to ale suit. However, the CFPB's survey clearly shows that consumers do care about

many features of their cards, such as the interest rate and whether the card has a rewards

program. It also shows that consumers care intensely about whether credit card companies

remove incorrectly assessed fees and charges. As noted previously, the survey found that 57%

of respondents said that they would cancel their cards if a company incorrectly assessed a fee

and failed to remove it in response to a consumer complaint. Only 1%would seek legal advice

or sue using au attorney. The survey thus found that consumers prefer the market to the legal

response for perceived service failures by a credit card company. When a company does not

resolve a dispute internally to the customers' satisfaction, consumers take their credit card

business elsewhere.

The CFPB's survey provides strong evidence of the credibility of the threat posed by

consumers to take their business elsewhere if a credit card company does not reverse mistaken

fees and charges. Savvy consumers know that if they have a long and profitable relationship with

a financial services provider, the provider is very likely to waive various fees to keep them happy

and to keep their business. A classic example of such business-motivated forgiveness of fees

occurs when a credit card issuer waives tl~e late fee and interest payment imposed when a credit

cardholder with a good record of making payments on time happens to be a bit late once in

making a payment. Another example is when a provider waives a fee that it has indeed

mistakenly assessed. The provider may have inadvertently placed individual social security

number information in a location on a document where it is visible to third parties or had a
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malfunctioning ATM terminal. In such cases, the provider may itself take corrective action, such

as providing free credit monitoring (in the social security number case) or reversing charges for

disputed transactions (in the ATM malfunction case).

The assumption by consumers that firms will work to retain their business turns out to

be reasonable. To understand the propensity of financial institutions to resolve customer

disputes internally, we were able to examine data provided by a inid-sized regional bank in

Texas with respect to its internal processes for resolving disputes. According to this bank, a

consumer complaint about a fee that was charged initiated an internal review process within

the bank that analyzed refund requests on a case-by-case basis. During 2014, the process

undertaken by the bank resulted in its refunding 94% of wire transfer fees that customers

complained about at its San Antonio office afld 75% of wire transfer fees that customers

complained about at its Brownsville office. During that same period, the bank responded to

complaints about inactive account fees by making refunds 74% of the time in San Antonio but

only 56% of the time in Houston. Refunds varied among products as well: the bank rarely

granted refunds of ATM fees but routinely granted refunds of overdraft fees, inactive account

fees, and others.

The variation in bank refund rates by locatiozl and product strongly suggests that

customer value maximization and not minimization of the risk of class action litigation was

the driving force behind this bank's refund decisions. Especially in the lamest class actions,

such as the bank overdraft fey settlements discussed later in this paper, class litigation is

typically premised on a firmwide practice. If fear of such litigation were driving bank refund

practices, one would not expect to see wide variation across products and branch locations.

Variation is precisely what one would expect to see if refunds were based on individualized
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determinations of tl~e validity of the consmner's complaint and on the value of keeping a

consumer's business,64

Overall, the bank offered refunds in about 68% of cases in which a consumer

complained, resulting in refunds of over $2.275 million in 2014. Such a high refund rate explains

what the CFPB leaves unexplained: why consumers do not know much about external dispute

resolution mechanisms such as class actions and arbitration but do know that they will take their

business elsewhere if a credit card issuer fails to internally resolve a valid complaint. There is

evidence that credit card issuers, like the Texas bank, reverse fees and charges on an

individualized basis, depending on a particular cardholder's history with and value to the

issuer.65 Credit card issuers have every incentive to respond to valid complaints brought by their

cardholders precisely because consumers do what they told the CFPB they would do: terminate a

card when the issuer does not respond. Given the effectiveness of this market response,

consumers do not need to know anything about the details of the potential legal response they

might have available when a company declines to refund charges and fees, and they have no

reason Yo assume that being required to arbitrate rather than litigate would be an important reason

to select one card over• another.

B. Why the CFPB's Econometrics Are Flawed atzd Not So Harmless

One of the traditional arguments in favor of mandatory arbitration clauses in consumer contracts

is that if arbitration lowers costs for financial product providers, consumers will benefit, because

the lower costs are passed on to consumers in the form of lower prices. In section 10 of its

64 That such determinations may sometimes involve the exercise of discretion by middle-level managers does not

make them any less motivated by the firm's incentive to retain valuable customers. Indeed, such discretion may

allow for more accurate determination ofcustomer-specific value,

~s See Jason Scott Johnston, The Return of ~Bargair~: Ara Economic Theory of Hox~ Standard-Form Contracts Enable

Cooperative Negotiation between Businesses ar~d Gonsa~naers, 104 MICR. L. REv. 857 (2006).
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Report, the CFPB took the settlement in an antitrust case, Ross v. Bank of Amef•ica,~~ as a natural

experiineut shedding light on whether, in fact, arbitration clauses do lead to lower prices for

consumers. Under the settlement in Ross, a subset of four defendants agreed to stop using

arbitration clauses for at least three and a half years. The CFPB looked at whether the change in

the total cost of credit charged to consumers after the imposition of the settlement terms differed

between the credit card issuers who stopped usii7g arbitration clauses under the settlement and a

large (although not precisely identified) set of issuers not subject to the settlement. The CFPB

found no statistically significant difference iu the change in the cost of credit across the two

groups after one group stopped using arbitration clauses.'

Basic economic theory predicts that competition forces firms to pass on to consumers at

least a portion of any cost decrease. As au empirical matter, evidence shows that financial

products firms do pass on changes in their costs, as, for example, when debit card issuers passed

on price controls on debit card interchange fees in the form of higher bank fees for co~sumers.~g

However, financial economists have long known that banks do not adjust their deposit and loan

rates quickly or fully to temporary changes in market interest rates. Recent work itldieates clearly

that to explain bank pricing, one needs to take account not only of current and recent values of

factors such as money market rates but also of expected future rates.~~ More generally, it is

known that firms in the consumer services sector adjust prices much more slowly in response to

~'~' No. OS-Civ. 7116 (S.D. N.Y.).

~~ CFPB (2015), supra note 9, section 10, at 15.

68 David S. Evans, Howard Chang &Steven Joyce, The h~~pact of the U.S. Debit Card Fee Reg:.rlatior~ on Co~~sumer

Welfare: An Eve~~t Stucly Analysts (U. CHI. COASE-SANDOR INST., Research Paper No. 658, 2013), available at

http://papers.ssrn.com/so13/papers.cfin?abstract id=2342593; Todd Zywicki, Geoffrey Manne &Julian Morris,

Price Co~~trols on Payment Card Interc7aange Fees: The U.S. Experience (ICLE F1N. REG. RBS. PROGttAtvt, White

Paper 2014-2, 2014), http://papers.ssin.com/so13/papers.efm?abstract id=2446080.

69 See Kenneth J. Kopecky &David D. Van Hoose, bnperfect Competition do Bank Retail Markets, Deposit and

Loan Rate Dynamics, crud hacomplete Pass Through, 44 J. MONEY, C1tEDlT & BAN1ctNG. 1185 (2012).
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cost changes than do firms in the manufacturing sector. and that large firms adjust prices more

slowly than do small firms.70

In light of what economists have learned about how firms adjust prices to cost. changes, it

is hardly surprising that the CFPB foui7d that the four credit card issuers that agreed to remove

arbitration clauses for three and half years did not change their credit card prices in a way that

significantly differed from the practices of other issuers. Even if the arbitration clause

moratorium increased the costs to the subject firms, the moratorium was only temporary. There

is neither theoretical nor empirical reason to have thought that such a temporary change in costs

would change credit card pricing. Moreover, the CFPB looked at whether prices changed

differentially during the year after the arbih~ation moratorium was imposed. Again, no evidence

indicates that financial services prices respond so quickly even to a permanent change in costs

and no sound theoretical reason exists to thiiilc that they would.

In addition to these theoretical problems, there are technical failures with the CFPB's

econometric study of whether credit card firms that removed arbitration clauses changed prices

at a different rate than firms that did not. Perhaps most importantly, the Report fails to indicate

whether the CFPB checked to ensure the validity of tl~e econometric technique it used. The

technique—which compares the change in prices in the treatment group (the companies subject

to the arbitration clause moratorium) to the change iu prices in the control group (the companies

still using arbitration clauses) is valid only if prices in the two groups of companies had been

changing at the same rate before the imposition of the moratorium. Only if this were true (so-

called parallel paths) could one say that any change in prices among the companies not subject to

70 See Daniel A. Dias, Carlos Robalo Marques, Fernando Martins & J.M.C. Santos Silva, Understa~ac~ing Price

Stickiness: Firm-Level Enic~e~~ce ova Price Adjusbnent Lags and Their Asy~ninetries, OxFOR~ BuLt.. ECON. & STn7'.

(2014).



the moratorium would be a good proxy for how prices would hypothetically have changed

among companies subject to the moratorium.' Nothing in the report indicates that the CFPB

checked for parallel paths.

In contrast, concrete case study evidence shows at least one example in which consumers

who were willing to accept a contract that included an arbitration clause were offered a lower

interest rate than those who insisted on the right to litigate disagreemeuts.'~ Especially in light of

this evidence and the theoretical and econometric problems with the CFPB's study of arbitration

clauses and credit card prices, it is clear that much more careful empirical work needs to be done

before conclusions can be made about the potential pass-through to consumers of cost savings

from arbitration.

VI. Arbitration and Class Actions Compared

As we have explained, the major• concern that courts have had with mandatory arbitration clauses

in consumer contracts is that such clauses typically preclude class action lawsuits. Courts that

have invalidated such arbitration clauses on public policy grounds have found that class actions

are necessary for consumers to be adequately compensated and for ~i7ns to be deterred from

practices causing widespread but small consumer harm. The CFPB's arbitration study attempts

to inform this debate by providing some evidei7ce on the outcomes that consumers receive under

arbitration versus recoveries in class action suits. Unfortunately, although the CFPB's arbitration

reports do provide new data on both class actions and arbitration, they do little to inform the

public policy debate. Although the CFPB finds that few arbitration cases involve claim amounts

'~ Actually there are other assumptions implicitly made by the difference-in-difference approach, but this one is the

most basic to the validity of the estimates. See Ricardo Mora & lliana Reggio, Tr•eatn~ent Effect Ide~~tifrcatio~~ Using

Alter~~ative Parallel Assaim~tions (UNIVLRS~~All CARLos III MADRtq Economic Series Working Papec No. 12-33,

Dec. 2012).
~~ See Christopher Draliozal, "Ur~~air" Arbrtrntia~ Cl~r~aases, 2001 U. IBC. L. REv 695 (2001), discussing Stiles v.

Nome Cablc Concepts, ]nc., 994 F. Supp. 1401 (M.D. Ala. 2004).

35



less than $1,000 per claimant, it fails to note that class actions against financial services

providers also seem to seldom involve claims of less than $1,000 per claimant. The CFPB is to

be lauded for looking at a large number of actual case files for data on class action outcomes and

settlements. However, its summary data ou the fraction of class members who receive

compensation (claims rates) and on attorney's fees as a fraction of class recovery are aggregated

averages that conceal substantial variation across case types in both claims rates and the relative

size of attorneys' fee awards—variation that includes many class settleiilents with very low

claims rates and attorneys' fees that are very large compared to the aggregate payout to the class.

Finally, in several respects as by presenting data on arbitration awards but none on arbitration

settlements, while presenting data only on class action settlements—the CFPB invites misleading

comparisons that tend to bias rather than illuminate the public policy debate.

A. The Paiccity of Sfnall-Dollar Arbitrations

Perhaps the most emphasized finding in the CFPB's preliminary results is the discovery that

"almost no AAA arbitration filings for these three product markets had under $1,000 at issue."73

More precisely, the preliminary results report states,

[D]uring the period 2010 through 2012, there were an annual average of seven

arbitrations per year filed with the AAA that concerned disputed debt amounts that were

at or below $1,000, and ... an annual average of under eight AAA arbitrations in which

there was no disputed debt amount identified and the affirmative claim amount was at or

below $1,000.74

The preliminary results report later states that only 23 consumer claims were for less than

$1,000, with some 14 being for exactly $1,000.75

73 CFPB (2013), supra note 8, at 14.
~a Id.
75 Id. at 81.
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In the particular arbitration type that the CFPB calls debt disputes,~~ the agency invokes

both the Chaillber of Commerce and Justice Stephen Breyer to define a sf~~~all-dolla~~ claim as one

in which the consumer claims no more than $1,224.~~ For such claims, the CFPB reports that

"there were under 19 cases on average each year in which there was a ̀ small dollar' debt dispute.

Looking only at cases without disputed debt amounts, but only affirmative claim amounts, there

were just over 8 cases each year on average that were ̀ small dollar. "'78

Noting the relatively small i7umber of arbitration claims of under $1,000, the CFPB

implies that the absence of these small-dollar claims from the dataset suggests that arbitration is

not a feasible dispute resolution procedure for many consumers. Moreover, in the preliminary

results, the CFPB compares the relative absence of small-dollar claims by consumers in

arbitration unfavorably with certain class action cases in which the constituent consumers have

recovered positive albeit modest amounts. This comparison might suggest that class actions are a

snore feasible means for• aggregating smaller claims than is requiring disputes to be resolved by

individual arbitration. The next section of this paper will examine the claims regarding the

comparative efficiency of arbitration versus class litigation; this section will discuss briefly why

the apparent absence ofsmall-dollar claims fi-om the CFPB's data cannot necessarily be read to

suggest that arbitration is not a feasible means for cousunlers to recover monetary amounts in

small-dollar disputes.

~~ The following numbers refer to the 326 cases for which the CFPB could identify a claim form amount but could

nor identify a disputed debt amount. Of those cases, 146 involved credit cards, with a median clai~u of $8,945; 61

involved checking accounts, with a median claim of $15,000; and 119 involved payday loans, with a median claim

of $42,500. Id. at 80.
~~ Here is how the CFPB gets the $1,224 threshold fora "small-dollar claim": First, it uses Justice Breyer's example,

from Allied-Bruce Tenninix Cos. v. Dobson, 513 U.S. 265, 281 (1995) of asmall-dollar claim being one that

involves the "value of only a refrigerator or television set." Ici. at 82. Then the CFPB uses Time magazine's report

that the average price of a new TV in the second quarter of 2012 was X1,224.

~s Id. at 82.
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One obvious possible explanation for the relative absence of small-dollar disputes in

arbitration procedures is that many disputes are resolved without arbitration or~ litigation. In

particular, as we lave explained, financial institutions routinely provide refunds and other

adjustments to fees and the like in an effort to preserve customer goodwill and relationships. The

example of bank refund practices discussed previously suggests that one plausible explanation

for a relative paucity of small-dollar arbitration disputes is that many complaints (especially

valid complaints) that might otherwise lead to arbitration or litigation are instead resolved

internally with relief to the consumer. Iizdeed, if refunds are more likely to be granted for

meritorious complaints than for frivolous complaints, then the overwhelming number of

meritorious con7plaints may be resolved consensually rather than by conflict. Perhaps one reason

that those denied a refund do not arbitrate is that their coulplaints lack merit.79

The likelihood that many financial institutions internally refund or adjust many charges

incurred by consumers indicates that the CFPB cannot assume that arbitration is not a viable

resolution system because of the relative paucity ofsmall-dollar disputes found in the dataset. In

fact, at the one bank for which we have data, consumers prevailed 68% of the time in obtaining

refunds.80 To suggest otherwise would perversely imply that, rather than handling disputes

intenlally and issuing refunds, financial institutions should force consumers to arbitrate. More

important, several alternative explanations can account for the apparent paucity of small-dollar

arbitrations involving financial institutions; before the CFPB can assume that the apparent lack

of such cases means that arbitration is not financially feasible, it must first consider those other

explanations.

79 Indeed, given the value of goodwill with consmners and the relative cost of the dispute process to the amount

typically at stake, the bank seems likely to eir on the side of being overly generous in granting refimds in many cases.

80 We are unaware of any comparable data from any other bank, but we have no reason to believe that the internal

dispute resolution and account adjustment patterns of this particular bank are particularly unique or unrepresentative.



B. The Selective Class Actio~x Data in. tl~e Prelznz~in~ty Resr~lts

Perhaps the most striking rhetorical feature of the CFPB's preliminary results was that

iinulediately after highlighting that there were only 23 AAA consumer arbitrations over the

period 2010-2012 involving what it called "small-dollar claims," the CFPB report went on to

"compare the benefits to consumers from arbitration to the benefits from class action

litigation.i81 This exercise, however, involved comparing all consumer arbitrations before the

AAA over the period 2010-2012 to a very small sample of settlements in consumer class actions.

The CFPB discussed only eight such settlements because, for unexplained reasons, it studied

only settlements readied after the latter half of 2009 in cases involving a contract between

consumers and providers that dealt with one the agency's three product areas and that contained

an arbitration clause. The eight settlements were found by looking at "electronic databases, as

well as blogs and websites that track class action settlements."g~ Of the eight settlements

described by the CFPB, three cases alleged violations of state payday loan laws, three involved

allegedly fraudulent checking account overdraft fees, one was a credit card case, and one

involved currency. In all the settlements described by the CFPB, a large number of members of

the class actually received small payouts:

• Of the 10 million consumers who submitted claims in Ii~~ re Cirr~~ency Conversion Fee

Ar~titra~st Litigatzo~~, 7lnillion received a flat fee of $17 while the other 3 million

"submitted more detailed claim materials, which entitled them to a significantly larger

recovery."83

81 CFPB (2013), supra note 8, at 102.

82 1d. at 103.
83 1d. at 105.
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• Hoffi~zan v. Cztiba~~k, a case challenging Citibank's actions in retroactively increasing the

interest rates on soiree customers' outstanding credit card balances in alleged violation of

California laws, resulted in interim payments of $18 each to 12,500 claimants.
x4

• In Hooper• v. Adva~zce America, a payday loan case alleging violations of Missouri's

payday loan statute and Merchandising Practices Act, 10,400 consumers submitted

claims and shared $520,000 in cash payments and $9 million in debt forgiveness.~5

• In Kz{can v. Advance Arner•ica, another payday loan case alleging violations of North

Carolina's payday lending statute, 135,000 members shared via automatic payments in a

settlement fund of $11.5 inilliou, or about $85 per class member.86

• In a third payday loan case, Hagen v. Check into Cash, which also alleged violations of

North Carolina's payday lender statute, automatic payments totaling $7.6 million were

made to 104,000 class members, or $73 per class member.~~

• Lz ~~e Checking Account Overd~~aft Lztigatio~~, a multidistrict action in which class

actions from across the country were consolidated in the Southern District of Florida,

alleged that the banks processed debit transactions in such a way as to create overdrafts

and thus generate overdraft fees. The bank defendants and the settlements identified by

the CFPB were (a) Chase, which settled in 2012 with 5 million class members, who

each received $61 and agreed to restrictions on fees for transactions under $5 (the court

valued this additional relief at $52 million); (b) M&I, which paid $2.7 million, or $14

each, to 190,000 class members with no claim form required; and (c) Compass Bank,

8A Id. at 106.
as Id.
86 Id. at 107.
s' Id. at 107-8.

.~



which sent a notice to 826,000 class members that they shared $8 million in case relief,

or $9 each.$$

It is noteworthy that the CFPB preliminary results identified per claimant payouts only

for the larger payouts, such as Chase (we computed the per claimant payout for M&I and

Compass). Also, in describing all the class action settlements, the CFPB takes great pains to

count the number of consumers who opted out of each settlement and then pressed the same

claim against the same defendant in arbitration. The CFPB then stresses that there were "three

arbitrations in which au opt-out from one of these cases fnay have made the same claim in AAA

arbitration against a party within the scope of the applicable settlement." ~9 It continues,

No other opt-out fi•oin one of these cases appears to have filed the same dispute before

the AAA. A total of 3,605 individuals opted out of these settlements. More than

13 million class members made claims or received payments under these settlements.

Total payments or debt relief to the classes are in excess of $350 million, exclusive of

attorneys fees and the value of injunctive relief,90

C. The More General Class Action Filing a~atl' Settlement Data in the Fi~zal Report

An obvious problem with the presentation of this class action settlement data in the 2013

preliminary results is that only eight large and potentially unrepresentative class action

settlements are discussed. In the 2015 Report, the CFPB attempted to remedy the lack of

representation by gathering data on a much larger set of class actions. The CFPB reported on all

federal court class action filings and on filings i~1 selected state courts that involved six types of

financial products: credit cards, checking and debit accounts, payday loans, prepaid cards,

private student loans, and automobile loans. For these six products over the period 2010-2012,

8R Id. at 109.
8`' Id. at 104.
~o Id.
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the CFPB found 470 federal court filings and 92 state court ~lii~gs.~' Quite differently, the CFPB

also reported on all class action settlements in federal court over a period twice as long—

covering 2008-2012—involving five of these products (automobile loans, student loans, credit

cards, checking and savings accounts, and prepaid cards) plus settlements involving credit

reporting, debt collection, debt settlement, mortgages, and privacy.92

From these data, the CFPB reported three important statistics about class actions. First, it

reported aggregated data showing that for the class action settlements it found over the 2008-

2012 period, mare than 11 million consumer class members received $1.1 billion in

compensation.93 By comparison, the CFPB reported that for arbitrations it studied over the

period 2011-2012, it could verify arbitral awards to only 32 consumers (or 20% of consumers

making affirmative claims for relied for a total of $172,433.94 Second, for the 105 class action

settlements for which the CFPB was able to calculate a rate at which consumer class members

actually received compensation, it found that the unweighted average claims rate was 21 %, with

an average weighted claims rate of 11 %.~5 Third, the CFPB reported that attorneys' fees

averaged 21% of the cash relief (and 16% of the total relief, including in-kind) received by class

members.96 Becailse the final two findings—oi~ the fraction of class members receiving

compensation and attorneys' fees as a fraction of what class members receive—are strikingly at

odds with what has previously been reported, we begin by discussing those.

1. Tl~e CFPB's class actioiz claims fate data p~~esents a misleading pictzrre of claims ~~c~les iiz

class action settlements and obscures evide~~ce that fo~~ many and pe~~haps most class actions,

91 CFPB (2015), supra note 9, section 6, at 17.

92 Id., section 8, at 12.
9' Id., section 8, at 27-28.
94 Id., section 5, at 41.
~s Id., section 8, at~ 30.
~~ Id., section 8, at 33.
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,fewer than 10% of tl~e class actually receive compensation. The CFPB reports that on

(unweigl~ted) average 21 % of consumer class members received some kind of compensation

under class settlements. This report paints a relatively rosy picture of class action settlements.

When it comes to consumer compensation under class action settlements, previous research

has found wide variation in the fraction of the class that actually receives compensation (the

payout or claims rate), with claims rates often below 5% in large class actions where

consumers have to X11 out forms to receive compensation.' As the CFPB Report correctly

points out, the defect in this research is that it does not work from case files theizlselves.98

Instead, previous researchers have looked for reports of class action settlements in places such

as the BNA Class Action Reporter99 or, at best, have studied actual settlements but oily in a

very small number of class actions.'
oo

In the Report, the CFPB got information about class action settlements from the docket

sheet case records and through selective interviews with settleuzent administration companies

(t11e organizations that actually manage the process of notifying and paying class members).

Because every class action settlement requires the court to make a fairness determination, the

federal court PACER (Public Access to Court Electronic Records) docket sheet data typically

includes several documents from which one can discern a good deal about class action settleizzent

~~ Sep, f01' eXa117j~~0, DEBORAH HENSLLR GT AL., CLASS ACTION DILEMMAS: PURSUING PUBLIC GOALS FOR PRIVATE

GAWS (Rand, 2000); NICHOLAS PACF. L'T AL., INSURANCE CLASS ACTIONS IN "i'HE UNITED STATES (Rand, 2007);

MAYI R BROWN LLP, DO CLASS ACTIONS BENBFI7' CLASS MEMBERS AN EMPIRICAL ANALYSIS OF CLASS ACTIONS

(2013).
98 CFPB (2015), supra note 9, section 8, at 6-7, 29-30.

99 For an example of a study that looks to such reporters for data on class action settlements, see Mayer Brown LLP,

supra note 97.
ioo Brian T. Fitz~ah•ick &Robert C. Gilbert, An Enipir•icnl Loolc at Compensation in Consumer Class Actror~s,

(VANS. U. L. Sc1~oo1., Law and Economic Working Paper No. 15-6, March 2015). The paper looks at actual

settlement terms for 15 consumer class actions, but 13 of them come from the consolidated In Re Checking Accozrnt

Overdraft Litigatio~~, the CFPB's major case study, which as we discuss irzfi•a is highly unrepresentative of the

typical consumer class action setClement.

43



terms. For its 2015 Report, the CFPB looked at the largest sample of class action settlements

ever studied, all settlements for selected types of class actions over the 2008-2012 period.

a. Tl~e CFPB failed to co~~sistet~tly adl~~ere to its owr~ stated methodology for determining

what so~~ts of class actio~~ settlemel~ts to i~~clude in its study sample. There are several problems

with the CFPB's reported numbers on class action claifils rates. First, the CFPB did not

consistently apply its own stated criterion for determining what kinds of class action settlements

it would include in its sample. The CFPB stated that it did not study consumer class actions

involving what was obviously a financial service—class actions alleging that ATM machines did

not have a notice of fees "on or at" the machine, as the Electronic Funds Transfer Act (EFTA)

then required—because ATM plaintiffs might not be customers of the ATM provider and

therefore potentially would not be covered by the defendant's arbitration clause.101

If the CFPB had applied the same rationale that it applied to exclude ATM notice failure

cases, then it would have excluded many and perhaps most of the class settlements in its study.

According to the CFPB, 55% of the class action settlements it studied involved debt

collection. ~ 02 Debt collection class actions in federal court are typically brought under the Fair

Debt Collection Practices Act (FDCPA) ar the Telephone Consumer Protection Act (TCPA).

The FDCPA protects consumers against a variety of harassing debt collection practices and also

requires debt collectors to make certain disclosures, whereas the TCPA protects consumers

against autodialed phone calls and text messages (typically made for debt collection or mass

marketing and advertising). Both statutes apply to debt collection actions taken by the creditor

(e.g., a subpriine auto lender) or a debt collection company hired by the creditor (e.g., a law firm

101 CFPB (2015), supra note 9, appendix L, at 74.

102 Id., section 8, table 8, at 25.
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doing debt collection). Debt collection companies are not in a contractual relationship with

consumers; they are independent couhactors hired by debt holders to collect debts. Hence, the

majority of the courts that have decided the issue have said that such independent contractors are

not parties to the contract between the consumer and the original creditor and, therefore, may not

avail themselves of any mandatory arbitration provision in that contract.' 03 Thus, because many

of its debt collection settlements likely involved claims against debt collection companies, the

CFPB should have excluded many and perhaps most of the settlements in its sample according

its own stated criterion for sample construction.

b. Tlae CFPB's aggregate average class claims rate obscures evidence of ef~orrnous

varr~ation ire clazrns fazes across d ffe~~ent case types. The CFPB might well counter by arguing

that because most debt collection class settlements are quite small,104 both in terms of the size of

the class and the size of the aggregate payout to the class, its inclusion of so many debt collection

settlements is unlikely to have had a major effect on its reported claims rate. The kind of claims

rate reported by the CFPB, however, is likely to obscure what the bulk of class action settlements

actually bring for class members.

The reason for this lack of clarity is that the CFPB's reported claims rate is an aggregate

average. The CFPB's claims rate is equal Yo its estimate of the total number of class members

receiving payments in its sample divided by its estimate of the total number of class members in

that same sample.105 Thus, the CFPB's claims rate lumps all types of class action settlements

together, simply reporting an aggregated average claims rate.

103 Richard M. Alderman, The I'nir Debt Collectrora Prac~rces Act Meets Arbitration: Non parties and Arbitration,

24 Lov. Co~suMelz L. Rr-,v. 586 (2012).

104 Frou~ CPPB (2015), supra note 9, section 8, table 8, at 25, one cai~ see that the total relief in debt collection

settlements was oi71y about 4% of the total cash relief across all product categories.
c os Jd section 8, at 26-27.
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The Report slows that. the total or aggregate cash payouts to class members for checking

account and credit card class actions is about $1.4 billion.106 This amount is 67% of the total cash

relief in all class settlements studied by the CFPB, even though these cases make up a small

portion of the total number of class settlements. Some of these cases are among the class

settlements that the CFPB covered ii1 its selective report on class action settlements in its 2013

preliminary resullts. Referring to the preliminary results, one sees that in the checking account

overdraft litigation (consolidated in the Southern District of Florida) alone, the settlements

discussed by the CFPB compensated about 6 million class members.107 Thus, a very small

number of large cases involving huge plaintiff classes are driving the results, even though those

cases are likely not typical of most class action cases.

2. The CFPB's Repo~~t on attorneys' fees relative to class payouts is also an aggregate avef•age

that conceals va~-iati~on across case types cznd eri.or~nzoa~sly l2.igh attorfieys' fees relative to the

class payout for some types of consumer class actions. The CFPB reports that attorneys' fees in

class settlements are a surprisingly low 21 % of the total cash compensation paid to class

members (and an even lower 16% of what it calls "total gross relief '). But tl~e CFPB's number

for attorneys' fees as a fraction of class payout is generated by the same sort of aggregate

average method used to compute class payout rates. The CFPB divided total attorneys' fees paid

iti all its class settlements by the total amount paid to class members iu those settlemeuts.io~

However, the CFPB did apply this method for each case type, so that one may see the fraction of

total attoi-~~eys' fees paid relative to the total cash relief in class settlements in, for example,

settlements that the CFPB categorized as involving credit cards or checking accounts. The CFPB

10G Id., section 8, table 8, at 25.
107 CFPB (2013), supra note 8, at 105-8.
108 CFPB(2015), szrpra note 9, section 8, at 33.
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also broke down attorneys' fees relative to the amount paid to the class for different categories of

total class payments. These data reveal that although attorneys' fees are a relatively small

percentage of class payments for the largest class settlements (averaging only 9% for• settlements

larger than $100 million), they constitute a much higher fraction of the class award for smaller

total class payments (averaging 57% for class awards less than or equal to $100,000).109

After reporting these relatively disaggregated numbers on attorneys' fees as fraction of

class payouts, the CFPB states that "[o]ver 90% of individual class members in consumer

financial settlements ...are in settlements where the fee rate is under 40% ... [and] the vast

majority of class members are in settlements where the fee rates, ...are less than 20%."' io

Similarly, tl~e CFPB defends its method of presenting a ratio of attorneys' fees to class payouts

by aggregating payouts and fees across all cases within a given category (either financial product

category or payout amount) as an approach that reflects the fact that attorneys' fees tend to be a

lower fraction of the class payout when payouts are bigger. ~"

An obvious consequence of this approach is that the CFPB's reported number for

attorneys' fees as fraction of total class payout for both all settlements and any given type of

settlement (e.g., credit. card or checking account) will reflect the relatively low attorneys' fees in

settlements with tl~e biggest class payouts. Thus, it is possible—and perhaps likely—that

attorneys' fees for most cases (both overall and for a particular case type) are much higher than

the number reported by the CFPB, evert exceeding t12e class recovery, but this problem would be

completely bidden by the CFPB's methodology.

109 1d., section 8, tables 10 and 11, at 33-34.

~ 10 Id., section 8, at 34.
~ ~ ~ Id., section 8, at 33-34.
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3. Tlae CFPB's aggregative data on class settlements does not really illumzraate the choice

between arbitratzo~~ and class actions. Perhaps the biggest problem with the aggregate averages

that the CFPB reports for both class action claims rates and attorneys' fees as a fraction of total

class payout is that such averages are swamped by numbers from settlements in a mere six. class

actions that account for only 2% of the CFPB's class action settlements with cash payouts. The

total cash payout to class members of about $812 million in these six settlements makes up 83%

of total cash payouts in the 241 settlements studied by the CFPB."~ Although the CFPB does not

report the number of class members paid in these six monster class actions, it seems clear that

that the classes were huge. When the CFPB reports that attorneys' fees are relatively low aid

class claims (payout) rates relatively high, it is really saying that for these six settlements

attorneys fees ire relatively low and payout rates are relatively high.

This information could have some relevance to the design of public policy regarding

arbitration as a substitute for class actions. But that relevance is likely less than it might first

appear. Such infoi7nation might seem to be directly applicable, thereby implying that class

actions are acost-effective method of consumer compensation and deterrence in cases with

enormous numbers of consumers and aggregate damages but small harm to the consumers

individually. But this reasouiug presumes that the defendant's conduct underlying the biggest

class action settlements was actually wrongful. Because such settlements do not involve an

adjudication of wrongfulness—and, indeed, are virtually always justified by class counsel on the

ground that they might not succeed on the merits—they may arise in cases where there is no

actual wrong to be compensated or deterred but massive discovery costs to be avoided. Hence,

even when the settlements reported by the CFPB have seemingly good outcomes, it is not clear

~ ~'' Id., section 8, at 28-29.
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that those settlements were socially desirable. The CFPB's data on class settlements, though

somewhat informative, do not shed light on the crucial questions that must be answered to make

a relative evaluatioi7 of class actions and arbitration.

D. The Misleading Conzp~rrison of Class Action Settlemef~t Payouts to Arhitrul Awards

Indeed, read as a whole, the CFPB's study does more to mislead the comparison of arbitration

and class actions than it does to inform and guide that comparison. Recall that the CFPB reported

aggregated data showing that, for the class action settlements it found over the 2008-2012

period, more than I 1 million consumer class member received $1.1 billion in compensation,13

whereas for arbitrations it studied over the period 2011-2012, it could verify arbitral awards to

only 32 consumers (or 20% of consumers making af~rinative claims for relied for a total of

$172,433.114 This comparison of aggregate payouts from class actions and arbitration surely

could be taken to show that arbitration is the weaker instrument of compensation. The CFPB's

presentation, however, is a misleading conflation of two different types of data.

In presenting data on arbitral awards for consumers, the CFPB is careful to note that, in

the 20% of AAA arbitrations over the 2011-2012 period in which consumers making affirmative

claims received such an award (32 of 158 such claims), they received on average only 57% of

what they claimed (or as the CFPB puts it, an average of 57 cents for every dollar that they

claimed). ~ ~ 5 Although the CFPB reports on aggregate class action settlement amounts (and

amounts per class member) for different types of class actions, nowhere does the CFPB Report

present comparable infonl~ation on how the achial settlement payout to individual class members

compares with the per plaii7tiff damages claimed.

1 13 14., section 8, at 3-5.
~ ~~ Id., section 5, at 41.
> >s Id.
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This does not mean that class settlements for less than statutory damages are somehow

suspect. To the contrary, basic economic theory predicts that settlement amounts will typically

be less than the maximum amount recoverable in litigation. The same dynamic may be at work

in arbitration, but the CFPB presents no data on AAA consumer arbitration settlements because

it did not have access to such data. Still, the CFPB did present data showing that 23% of AAA

consumer arbitrations were known to have settled, with another 34% likely to have settled.' ~ ~

Thus 57%, or the vast majority of AAA consumer arbitrations studied by the CFPB, were likely

or known to have settled. Without data on the settlement amounts in those cases, it is highly

misleading for the CFPD to present data on consumer arbitral awards. Had the CFPB made a

proper apples-to-apples data comparison, it would have compared consumer recovery in

successful consumer arbitrations not to class action settlements but to the 2% of consumer class

actions in which consumers got an individual or classwide judgment."~ Instead, the numbers that

the CFPB does report invite a misleading comparison of class settlements to arbitral awards.

E, Claims Less Than $1,000 against Financial Products and Services Providers Are Relatively

Rare—Regardless of Whether They Are Arbitrated or Litigated

In its preliminary results study, the CFPB reported finding "almost no" AAA arbitration filings

in the three product markets it studied that involved claims of less than $1,000. Although the

CFPB did not give numbers for the fractions of claims falling within different ranges, it did

present figure 14, reprinted here as figure 1,' 18 which shows the overall distribution of claims.

The figure does not indicate that the actual number of claims less than $1,000 found by the

~ b ld., section 5, at 33.
~ ~~ Id., section 6, at 39.
18 CFPB (2013), su1~ra note 8, at 81.
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CFPB, 23, is especially unusual; indeed, very small claims appear to be more likely than, say,

claims in the $50,000—$70,000 range.

Figure 1. Distribution of Claim Amounts in AAA Arbitrations Studied in the Consumer

Financial Protection Bureau. Preliminary Results
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Source: Consumer Financial Protection Bureau, Arbitratio~a Study: Preli»7inary Report, 81, figure 14 (2013). "See

Figure 15" in the chart refers to a figure in the source publication.

Still, clearly CFPB's sample did not include a large number of arbitrations with claim

amounts less than $1,000. But it would be wrong to infer from this finding—restricted as it is to

arbitrations involving particular• product markets—that consumer arbitrations for less than

$1,000 are rare among all AAA consumer arbitrations. Figure 2 shows the distribution of claim

amounts (in filings with nonzero claims) for all AAA consumer arbitrations filed over the period

2009-201.4, the most recent period for which publicly available AAA data exist online. A quick

glance at figure 2 indicates that in this dataset, too, few claims for less than $1,000 were filed.

But in fact, the 219 claims that were less than $1,000 make up 3.5% of all claims, and claims less
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than or equal to $2,000 make up 7% of all claims. By comparison, in the CFPB's AAA financial

products arbitrations, claims for less than $1,000 make up only 2% of all claims. ~' 9 In other

words, small claims were 75%more likely iu the overall AAA consumer filing dataset than in

the CFPB's financial products AAA consumer dataset. The fact that a nontrivial number of

small-dollar AAA arbitrations are brought for other products, suggests that small-dollar

arbitrations actually are feasible. In turn, the finding suggests that the relative scarcity of small-

dollar consumer arbitrations against financial institutions may reflect something other than the

economic feasibility of arbitrations and some factor unique to financial services, such as more

robust internal dispute resolution practices.

Figure 2. Frequency of Claim Amounts, All AAA Consumer Arbitrations, 2009-2014
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~ ~~ This number results from dividing the 23 small arbitrations that the CFPB identified by 1,060, the total number of

arbitrations in its sample.
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The evidence about both class actions and arbitrations suggests that further work is

needed to investigate precisely why one sees a relatively low number ofsmall-dollar claims both

in consumer class actions and consumer arbitrations. Such work should recognize, however, that

the $1,000 threshold appears to be a poor indicator of whether a claim against a financial

products provider is a "sma11-dollar" claim. One reason that $1,000 is a poor way to define small

claims against financial products and servicers providers is that many (and probably most) class

actions against financial product suppliers are brought under federal consumer protection statutes

that authorize statutory damages up to either $1,000 or $1,500 per claimant without proof of

injury. Therefore, those amounts are the effective minimum amounts claimed by a class member

in such class actions, regardless of how small the actual individual harm may be.

One of the new pieces of information provided by CFPB concerns the substantive legal

basis for AAA consumer arbitrations. The CFPB found that virtually all the arbitrations it

studied involve a federal or state statutory claim or both. For example, the prelimii7ary results

indicate that for noncollection credit card arbitrations, federal statutory claims make up 59%

and state statutory claims another 21%.120 The federal and state consumer protection statutes

that consumers invoke in AAA arbitration are essentially tl~e same (although appearing in

different proportions) as those that provide the basis for consumer class actions against

financial product providers. ~~~

Because AAA consumer financial products arbitrations proceed under the same kinds

of federal (and state) consumer protection statutes as do consumer class actions involving these

products, it would be surprising to find that many AAA consumer arbitrations claimed less

1 20 CFPB (2013), suprn note 8, at 86-87.

~ ~~ The CFPB preliminary results find that in the credit card arbitrations, 39% of claims rely on the fair Debt

Collection Practices Act, 22% on the Fair Credit Reporting Act, and 16% on the Fair Credit Billing Act. Id. at 86.

53



than $1,000 (or sometimes $1,500). The CFPB's study, refei~riilg as it does to a 1995 opinion

by Justice Breyer as its benchmark for asmall-dollar consumer claim, seems to ignore the fact

that virtually all consumer claims are brought under federal or state consumer protection

statutes that entitle consumers to at least $1,000. In such cases, Breyer's $1,000 figure is no

longer a useful threshold.

VII. What CFPB Should Do before It Considers Prohibiting Arbitration

The CFPB's Report provides some useful new information about both consumer class actions

and arbitrations involving selected financial products and services, but it does not provide data

on key measures of the performance of either class actions or arbitrations. Most notably, the

Report contains no information on the size of arbitral settlements, and it does not provide data on

class action settlements that are sufficiently fine-grained to allow one to see how class payout

rates and attorneys' fees vary with case type. Some of the CFPB's findings actually undermine

several key arguments that are often asserted to justify restrictions on arbitration, such as the

supposed unfairness of arbitration procedures. The Report shows not only that most AAA

consumer claimants have counsel but also that they usually do not need it: the CFPB's Report

provides evidence that AAA arbitration may be the only way for consumers to successfully seek

outside redress without resort to hiring costly legal counsel.

Although the relative absence of small-dollar disputes between consumers and financial

institutions in the AAA data might suggest that arbin-ation is ineffective for dealing with such

disputes, the absence of such observations alone cannot sustain the conclusion that the disputes

are not economically feasible to arbitrate. First, in an era when virtually all consumer legal

actions—whether adjudicated before the AAA or iu federal court—are brought under federal

consumer protection statutes authorizing statutory damages (often without proof of injury to the



consumer), it is difficult even to identify what constitutes such a claim. Second and more

importantly, the CFPB's Report provides no evidence for why disputes involving very small

claim amounts are not typically arbitrated. However, as we noted, data provided by one financial

institution indicates that it grants refunds to 68% of customers who complain, suggesting that the

bank has awell-established internal system for resolving meritorious small-dollar consumer

claims, pretermitting either arbitration or litigation. Together with the CFPB's survey evidence

showing that consumers do, indeed, punish firms that try to attach unreasonable charges and fees

by taking their business elsewhere, it may well be that truly small-dollar claims are increasingly

being eliillinated by the market itself.

Public policy in the Unified States has long supported the use of arbitration and other

means of dispute resolution as an alternative to litigation. Indeed, in at least some areas (such as

securities litigation), Congress has acted in recent years to pare back the scope of class action

lawsuits. It is generally recognized that reckless and irresponsible class action cases can be

harmful to consui~iers, businesses, and the economy as a whole. Frivolous class action cases

impose both direct and indirect costs on businesses that inevitably are passed on to consumers in

the form of higher prices, reduced quality, or reduced innovation and consumer choice. In the

context of consumer financial products, such lawsuits drive up the cost of doing business, and

those costs are passed on to consumers in the form of higher interest rates and restricted credit

availability. In perhaps its most glaring omission, however, the CFPB Report makes no attempt to

assess the merit of consumer class actions that end in the class action settlements it reports. It does

not present any data that even illuminate which firnls teed to settle and which do not and how key

measures of class action performance (claims rates and attorneys' fees relative to the class payout)

vary with the stahitory basis of the claim settled. After reading the voluminous Report, one knows
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no more about whether the settlement of frivolous consumer class actions is a real social problem

than one did before reading it. Likewise, one knows no more about whether arbitration realizes its

promise of achieving more accurate determination of consumer disputes on the legal merits.

Although the point is largely ignored in the Report, over time courts have developed a

robust and evolving jurisprudence to protect consumers in cases involving unfair arbitration

clauses. «'` The CFPB's Report does not provide anywhere near the kind of information that

would be necessary for the CFPB to craft ex ante regulation of consumer arbitration clauses that

would do a better job of weeding out unfair arbin•ation clauses than what courts have done

through ex post adjudication. Indeed, broad regulatory action by the CFPB that might nullify or

discourage consumer arbitration could preempt what has become quite precise judicial

supervision and fine-tuning of consumer arbitration clauses. Such ex post judicial supervision

seems already to have changed that way that companies such as AT&T draft arbitration clauses,

leading to arbitration procedures that are cheap and easy for consumers to pursue and that offer

consumers large payments (in AT&T's case, $10,000) when the consumer wins. Consumer

arbitration is only in its infancy. It has tremendous promise. The CFPB's Report provides no

evidence for this promise to be aborted by expansive new CFPB regulation.

~ ~~ And as argued by Drahozal, supra note 72, judicial policing is not tale only mechanism for ensuring substantively

fair tenus in mandatory arbitration clauses. Firm reputation and other market sanctions also play a role.
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The Post's View

An overreach on for profit-
colleges

By Editorial Board

The Post's View

July 17  

THE OBAMA administration has made no secret of its dislike of for-

profit colleges, so it comes as no surprise that, with time running out on

the president’s time in office, there is a new effort to crack down on the

multibillion-dollar industry. But in its zeal to disable the for-profit

sector, the administration may be creating a new set of costly problems

for taxpayers and the entire higher-education field.

 

(Nick Tomecek/Associated Press)

http://www.washingtonpost.com/the-posts-view/2011/12/07/gIQAoEIscO_page.html
http://www.washingtonpost.com/the-posts-view/2011/12/07/gIQAoEIscO_page.html
https://www.washingtonpost.com/opinions/the-posts-view/
http://www.washingtonpost.com/the-posts-view/2011/12/07/gIQAoEIscO_page.html
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At issue are proposed rules for when the federal government will forgive

student loans to borrowers who say they were defrauded or otherwise

victimized by the schools they attended. The so-called borrower-

defense-to-repayment proposal was drafted by the U.S. Education

Department largely in response to last year’s collapse of the for-profit

Corinthian College, when former students sought debt relief and

officials said the standards created in 1995 were not equipped to handle

the needs. The more than 80,000 Corinthian borrowers who eventually

had their loans forgiven were no doubt helped by the fact that the

Obama administration helped to push Corinthian out of business.

There seems to be agreement across the spectrum of higher education,

including the for-profits, that some mechanism must be in place so that

students who have suffered as the result of being deliberately defrauded

have recourse for loan forgiveness. But the 530-page regulation

proposed by the Education Department, which would not be limited to

for-profits but would also affect traditional public and private colleges

and institutions, would vastly — critics say irresponsibly — expand the

basis for debt relief with a far lower burden of proof. Of particular

concern is language that allows students to sue if their college made a

“substantial misrepresentation” even if there is no harm and no

evidence of intent to defraud or mislead, which is generally the standard

in fraud claims.

A cottage industry already is forming with law firms and loan-

consolidation companies trolling for students with borrower defense

claims. Their appeals are not limited to for-profit schools but include

well-established traditional colleges and universities. Taxpayers could

be on the hook for billions of dollars in student loan discharges.

https://www.washingtonpost.com/news/grade-point/wp/2016/06/13/obama-administration-issues-rules-to-overhaul-student-debt-forgiveness/
https://www.washingtonpost.com/news/grade-point/wp/2016/06/13/obama-administration-issues-rules-to-overhaul-student-debt-forgiveness/
https://www.washingtonpost.com/news/grade-point/wp/2016/03/25/corinthian-students-now-have-a-clearer-path-towards-debt-relief/
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The department released the proposed regulation in June and is

accepting comments until Aug. 1. It initially hoped to issue a final rule in

the fall so it could take effect next year. That’s a rushed timetable; let’s

hope the department slows down enough to listen to the concerns of key

education stakeholders and come up with a more sensible plan.

Read more on this issue:

The Post’s View: Bringing down the high cost of textbooks

Raymond Nadolny: I lead a community college with free tuition. The impact on students

has been incredible.

The Post’s View: Maryland Democrats’ plan for matching college savings grants is welfare

for the wealthy

Chenny Ng: Free tuition won’t help students. These investments in community colleges

will.

https://www.washingtonpost.com/opinions/the-high-cost-of-textbooks/2016/06/26/61688e80-3a46-11e6-a254-2b336e293a3c_story.html
https://www.washingtonpost.com/opinions/free-tuition-has-made-a-remarkable-impact-on-the-community-college-i-lead/2016/03/25/1342bcb6-ec45-11e5-a6f3-21ccdbc5f74e_story.html
https://www.washingtonpost.com/opinions/free-tuition-has-made-a-remarkable-impact-on-the-community-college-i-lead/2016/03/25/1342bcb6-ec45-11e5-a6f3-21ccdbc5f74e_story.html
https://www.washingtonpost.com/opinions/matching-college-savings-grants-amounts-to-welfare-for-marylands-wealthy/2016/02/11/6156e71e-cf7c-11e5-88cd-753e80cd29ad_story.html
https://www.washingtonpost.com/opinions/matching-college-savings-grants-amounts-to-welfare-for-marylands-wealthy/2016/02/11/6156e71e-cf7c-11e5-88cd-753e80cd29ad_story.html
https://www.washingtonpost.com/opinions/free-tuition-wont-help-students-these-investments-in-community-colleges-will/2015/11/13/a815ca1e-8989-11e5-be8b-1ae2e4f50f76_story.html?postshare=4801447510107891&tid=ss_mail
https://www.washingtonpost.com/opinions/free-tuition-wont-help-students-these-investments-in-community-colleges-will/2015/11/13/a815ca1e-8989-11e5-be8b-1ae2e4f50f76_story.html?postshare=4801447510107891&tid=ss_mail
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Taxpayers Shouldn’t Have to Pay for Unhappy College
Students

Bill Bennett @WilliamJBennett  July 27, 2016

 William J. Bennett is a former
U.S. secretary of education and

co-author of Is College Worth It?

A proposed Department of
Education rule would flood well-
intended universities with lawsuits

Unbeknownst to many, the Department
of Education is close to finalizing a rule
change that would dramatically ease
higher-education loan forgiveness. The
new rule would make it easier for
current and former students to sue their
college—either individually or by class action—if they believe that they’ve been
defrauded. At first glance, this seems reasonable. Except that the rule somehow
does not ask the colleges themselves to pay up. Instead, it could leave taxpayers
on the hook for billions of dollars in student loans.

Allegations of fraud are not uncommon in higher education. Some college
recruiting materials are among the great works of fiction. Glossy brochures
promise wide-eyed students a world-class education, a transformative culture
and a lucrative job within their career path waiting for them when they
graduate. But some students leave college—and many without even graduating
—with a subpar education, measly job prospects and a mountain of student loan
debt. The average class of 2015 graduate walked off with roughly $35,000 of
student loan debt, according to one report, and nearly half of all recent
graduates are unemployed or underemployed.

Colleges and universities shouldn’t be responsible for the state of the job market
or for fledgling students who spend more time partying than studying, but they

Don Bartletti—LA Times/Getty Images

Everest College in Santa Ana, CA, on June 24, 2014.

Everest was part of Corinthian Colleges, a

conglomerate of for-profit trade colleges that was

forced into bankruptcy in 2015.

http://time.com/author/bill-bennett/
https://twitter.com/WilliamJBennett
https://www.amazon.com/College-Worth-Secretary-Education-Graduate/dp/1595552790/ref=tmm_hrd_swatch_0?_encoding=UTF8&qid=&sr=
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/bd-unofficial-nprm-061316.pdf
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/bd-unofficial-nprm-061316.pdf
http://blogs.wsj.com/economics/2015/05/08/congratulations-class-of-2015-youre-the-most-indebted-ever-for-now/
http://www.marketwatch.com/story/there-really-arent-many-baristas-with-college-degrees-research-finds-2016-01-11
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should be held accountable for promises they make and be made to pay up if
fraud is proven. However, the Department of Education’s proposal is clearly not
the right way to go about this.

The new rule would open up colleges and universities to an avalanche of
lawsuits, many frivolous or unwarranted. Specifically, the proposed rule would
forgive student loan debt if the college or university is ruled to have made a
“substantial misrepresentation” to the student. That is a monumental shift from
the traditional legal definition of fraud, which requires an “intent to deceive.” By
removing intent, this change would open the door to lawsuits for
misrepresentations made by colleges or universities by mistake or under
circumstances it can’t control, like underperforming students or the
unavailability of well-paying jobs.

To make matters worse, under this change, these rulings would be made by a
Department of Education hearing examiner—not a judge. Colleges and
universities would have little chance of appeal.

There have certainly been bad actors in higher education, and the Department
of Education would like you to think that this rule change only targets them—
specifically for-profit colleges. But that’s not the case. The rule change also
affects all public and private universities, community colleges and historically
black colleges. As a result, the Department of Education itself determined that
its new rule could cost taxpayers up to $43 billion over the next 10 years. That
alone should illustrate how ill-conceived this rule is.

The Department of Education believes it is protecting aggrieved students—and
some do deserve protection—but taxpayers shouldn’t be on the hook for
offenses or misrepresentations a college may commit. The schools must have
some skin in the game. How else will there be incentives for the bad actors to
change and reform?

I agree with Sen. Lamar Alexander, Chairman of the Senate Committee on
Health, Education, Labor and Pensions, who said about the potential rule
change, “If your car is a lemon, you don’t sue the bank that made the auto loan.
You sue the car company. And if students feel they were defrauded by their
college, the legal system exists for them to seek justice.”

As he stated, there are already laws in place for students to file claims against
their schools if they believe they have been defrauded. In fact, some of these

http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/bd-unofficial-nprm-061316.pdf
http://freebeacon.com/issues/new-obama-education-regulation-cost-taxpayers-42-billion/
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 TIME Ideas hosts the world's leading voices, providing
commentary on events in news, society, and culture. We welcome
outside contributions. Opinions expressed do not necessarily
reflect the views of TIME editors.

laws were successfully utilized in the highly-publicized lawsuits against
Corinthian Colleges. Corinthian was fined, ordered to pay millions of dollars in
damages to students and, as a result, went bankrupt. I’m also encouraged to see
Rep. John Kline, chairman of the House Committee on Education and the
Workforce, publicly oppose the rule change. It should be the responsibility of
Congress and its elected members, not executive branch bureaucrats, to legislate
a change of this magnitude.

College students deserve truth in lending and greater transparency and
accountability within higher education. But this rule is far too broad in scope
and would leave taxpayers holding the tab for billions of dollars—instead of the
real culprits in academia. The comment period for this rule closes on August 1.
Unless there is a large enough public backlash against the rule, it will likely be
adopted. We must let the Department of Education know that this is the wrong
way to try and improve higher education.
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