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September 22, 2022 

 
VIA E-MAIL 

James Kvaal 
Under Secretary  
U.S. Department of Education 
400 Maryland Avenue, SW  
Washington, DC 20202  
 
Lisa Brown 
General Counsel 
Office of General Counsel 
U.S. Department of Education 
400 Maryland Avenue, SW  
Washington, DC 20202  
 
Re: Notice of Deficiencies in July 2022 NPRM of Department of Education and 

Request for Meeting to Discuss Potential Remedies  

Dear Under Secretary Kvaal and Ms. Brown: 

Career Education Colleges and Universities (CECU) is a national trade organization with a 
membership of more than 750 accredited, postsecondary educational institutions throughout 
the United States. CECU has long supported carefully considered regulatory efforts to ensure that 
students are well served by the institutions they attend.  

CECU has raised significant concerns regarding the U.S. Department of Education 
(“Department”)’s Notice of Proposed Rulemaking published in the July 13, 2022 Federal Register 
(87 Fed. Reg. 41,878) (“July NPRM”). The July NPRM failed to account for, among other things, 
essential budgetary considerations, regulatory impact analysis, and the Data Quality Act 
requirements.  

Recent, material and substantial changes in circumstances require that the Department redo 
or conduct for the first time certain analyses. For the reasons explained in this letter, the 
Department should withdraw the deficient July NPRM, and issue a corrected and complete one 
that includes the necessary budgetary and impact analysis, and complies with the Information 
Quality Act requirements. Without these necessary inclusions and corrections, the Department 
risks promulgating a final rule that is based on a procedurally defective and otherwise deficient 
notice and proposed rulemaking process.  

The Department Must Account for the Administration’s Loan Forgiveness Plan 

On account of the current administration’s recently announced and sweeping loan relief 
programs, 43 million student loan borrowers (or the majority of the country’s federal student 
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loan borrowers) will be eligible for some amount of loan forgiveness. This amount of loan 
forgiveness, which has been estimated by the Wharton School of the University of Pennsylvania 
to cost over $600 billion1, was not accounted for in the July NPRM’s impact analysis and is 
another reason why the July NPRM should be withdrawn until the Department can issue one with 
a complete and corrected budgetary and non-economic impact analysis on which the public has 
opportunity to review and provide comments.   

The Department Needs to Account for the Impact and Costs  
Associated With the Proposed Settlement in the Sweet v. Cardona Litigation   

As you are aware, the Department filed a joint motion for approval of a proposed settlement (the 
“Proposed Settlement”) in Sweet, et al. v. Cardona, et al. (previously, Sweet, et al. v. DeVos, et 
al.), 495 F. Supp. 3d 835 (N.D. Cal. 2019) and, very recently, the Northern District of California 
court granted preliminary approval. The Proposed Settlement, if granted final approval, will 
result in a large number of borrower defense claims being summarily approved and, 
correspondingly, will significantly impact—and thus render inaccurate—the budgetary and non-
economic impact analyses presented in the July NPRM.  

The terms of the Sweet v. Cardona Proposed Settlement would provide relief to more than 
268,000 borrowers, including "Full Settlement Relief"—or complete federal loan discharge and 
refunds of amounts paid to the Department—for approximately 200,000 borrowers who 
attended one of the institutions on a "specified list of schools." For more than 68,000 borrowers, 
those who did not attend one of the schools on the “specified list”, their borrower defense claims 
will be reviewed pursuant to a “streamlined” process—one that grants "presumptions in favor of 
the borrower"—all but ensuring their approval. The July NPRM fails to take into account the 
impact the Proposed Settlement will have on the contemplated Borrower Defense to Repayment 
rule (“BDR”) and the economic and budgetary analysis presented in the July NPRM.  

For reason of this major change in circumstances, and the impact it has on the assessment 
presented in the July NPRM, the Department should withdraw the July NPRM and issue a new 
one after the California court issues a ruling on whether to grant final approval of the Proposed 
Settlement.  

The Department Needs to Account for Department’s Historical Loan Performance 

Over the last two years, there have been significant changes to the growth and performance of 
the Department’s outstanding loan portfolio. For example, as a result of special pandemic 
programs and other flexibilities extended to student loan borrowers, the number of student loan 
borrowers in repayment status has fallen sharply over the last 24 months. In addition, there has 

 
1 Junlei Chen, The Biden Student Loan Forgiveness Plan: Budgetary Costs and Distributional Impact, Univ. 
of Penn. Wharton Budget Model (August 26, 2022), 
https://budgetmodel.wharton.upenn.edu/issues/2022/8/26/biden-student-loan-forgiveness  

https://budgetmodel.wharton.upenn.edu/issues/2022/8/26/biden-student-loan-forgiveness
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been significant slowing in portfolio growth over the last five years, with the decrease in the 
number of disbursements.  

The July NPRM fails to account for such significant changes in the historical performance of the 
Department’s outstanding loan portfolio. For this reason alone, the Department should withdraw 
the July NPRM and reissue an NPRM that includes such economic and budget data.  

In Conducting New Analyses, the Department Must Comply with the Information Quality Act 

The Information Quality Act (or “Data Quality Act”) requires that any studies the Department 
conducts and the resulting data it relies upon must comply with the Act and its implementing 
guidelines, which require that the Department rely on information that is “accurate and reliable.” 
Further, the information the Department relies on must be “objective, where “objectivity refers 
to the accuracy, reliability, and unbiased nature of information.” In order to comply with this 
standard, the Department must rely only on high-quality information including “peer-reviewed, 
scientific evidence-based research that is appropriately documented.” 

As detailed in CECU’s comment submission, the July NPRM fails in this regard for numerous 
reasons. First, the Department’s cost-benefit analysis lacks supporting data and documentation. 
Second, the Department has failed to sufficiently explain its proposals with reasoning and quality 
“peer-reviewed” data. Third, the Department fails to justify with quality empirical data the July 
NPRM’s proposals regarding, for example, arbitration agreements and class action waivers, or 
the group claim process based on the Department’s assumptions around borrower behavior. 

Because a new economic and budgetary analysis must be performed to account for changed 
circumstances, the Department should take the opportunity to correct deficiencies in its prior 
analysis and comply with the Information Quality Act. Unless these necessary steps are taken, 
any final rule would be based on a NPRM that is deficient and in violation of the law.  

We appreciate the opportunity to raise these critical issues and hope that you will, in turn, give 
them the attention they deserve. Further, CECU would welcome the opportunity to meet with 
you about ideas we have to remedy the aforementioned deficiencies, and others, in the July 
NPRM.   

We look forward to meeting with you. If you should require any additional information or have 
any questions, please contact Nicholas Kent, Chief Policy Officer, at Nicholas.Kent@career.org or 
571-800-6524. 

Sincerely,  
 

Jason Altmire, DBA      
President and CEO 

mailto:Nicholas.Kent@career.org

